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JUSTICES 

OF 

THE  SUPREME  OOUBT  OF  THE  STATE  07  MONTANA, 

DUBINQ  THB  TIliB  OF  THBSB  BOPOBTS. 


Thb  Hon.  Theo.  Bbantly^  Chief  Jxuitice. 

Thb  Hon.  William, L.  Hollowat, 
The  Hon.  John  Hubly, 
Thb  Hon.  John  A.  Matthews, 
Thb  Hon.  Chables  H.  Coopeb, 


>- Associate  Justices. 


Officbbs  of  the  C!oubt: 

S.  Clabbnob  Fobd,  Attorney  Oeneral. 

Fbank  Woody,  Asst.  Attorney  General. 

Clarence  N.  Davidson,  Asst.  Attorney  Oeneral. 

Albebt  a.  Grorud,  Asst.  Attorney  GeneraL 

Otto  A.  Gbrth,  Asst.  Attorney  General. 

James  T.  Cabboll,  Clerk. 

M.  N.  Race,  Marshal. 

A.  C.  ScHNBroER,  Court  Stenographer. 

(iii) 


ATTOBNEYS  AND  COXTNSELOBS  AT  LAW, 

Admitted  f ram  Hwcb  29,  1900,  to  September  80,  1020. 
Baibd,  AiiYA  G.,  Admitted  April  5,  1920. 

Baldwin,  OhabiiBB  S.,  Admitted  June  14^  1920. 

BouBQUiN,  John  J.,  Admitted  September  13,  1920. 

BBOWBst,  BoBKET  C,  Admitted  September  13,  1920. 

Bbown,  Abthub  a.,  Admitted  September  13,  1920. 

BusHSB^  Charlbb  T.,  Admitted  April  5,  1920. 

EoNsw,  David  L.,  Admitted  June  6,  1920. 

FowLfls,  BOBEBT  E.,  Admitted  September  14^  1920. 

Fbedebiok%  Hslbn  Q.,  Admitted  June  14^  1920L 

Gragb,  F.  a.,  Admitted  June  5,  1920. 

Gbatboji,  Leo  C,  Admitted  June  5,  1920. 

LoNQ,  EuGENB  H.,  Admitted  May  3,  1920. 

MoHafpib,  Stuabt  M.,  Admitted  June  14^  1920. 

Pbchal,  Edward,  Admitted  September  13,  1920. 

SiNKiiEB,  E.  B.,  Admitted  April  19,  1920. 

HooLBy  J.  Howard,  Admitted  June  5,  1920. 

(▼) 
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First  Judicial  Distbiot. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  B.  Lee  Word ;  Hon.  W.  H.  Poorman* 
Officers:  County  Attorney:  Jos.  B.  Wine,  Esq. 

Clerk  of  District  Court:  F.  L.  Beece. 

Sheriff:  Geo.  W.  Huffaker. 


Second  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 
District  Judges :  Hon.  J.  J.  Lynch;  Hon.  Edwin  M.  Lamb; 
Hon.  Joseph  B.  Jackson. 

Officers ;  County  Attorney :  N.  A.  Botering,  Esq. 
Clerk  of  District  Court :  Otis  Lee. 
Sheriff :  Jno.  K.  O  'Bourke. 


Third  Judicial  District* 

CouDties  of  Deer  Lodge,  Powell  and  Qranite. 
District  Judge :  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda)  : 
County  Attorney:  David  H.  Morgan,  Esq. 
Clerk  (rf  District  Court :  James  White. 
Sheriff:  L.  L.  Hartsell. 

(vii) 


yiii  Judicial  Districts  of  thb 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge)  i 
County  Attorney :  W.  B.  Keeley,  Esq. 
Clerk  of  District  Court :  Robert  Midtlyng. 
Sheriff :  Thos.  Mullen. 

Officers  of  Qranite  County  (County  Seat,  Philipsburg)  t 
County  Attorney:  D.  M.  Durfee,  Esq. 
Clerk  of  District  Court:  Wm.  B.  Calhouiu 
Sheriff:  Fred.  C.  Burks. 


FOUBTH  JUDIOIAIi  DlSTBIOT. 

Counties  of  Mineral,  Missoula,  Ravalli  and  Sanders. 
DiiBtrict  Judges:  Hon.  A.  L.  Duncan;  Hon.  R.  Lee  MeCulloehi 
Hon.  Theodore  Lentz. 

Officers  of  Mineral  County  (County  Seat,  Superior)  t 
County  Attorney:  Ivan  E.  Merrick,  Esq. 
Clerk  of  District  Court :  Blanche  M.  Hydeu 
Sheriff:  Wm.  La  Comb. 

Officers  of  Missoula  County  (County  Seat,  Missoula)  t 
County  Attorney:  Dwight  N.  Mason,  Esq. 
Clerk  of  District  Court:  Harry  M.  Bawn. 
Sheriff :  J.  T.  Green. 

Officers  of  Rayalli  County  (County  Seat,  Hamilton)  t 
County  Attorney:  Leonard  Gk>odwin,  Esq. 
Clerk  of  District  Court:  J.  T.  Coughenour. 
Sheriff:  C.  E.  Hogue. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls)* t 
County  Attorney:  Adelbert  A.  Alvord,  Esq, 
Clerk  of  District  Court :  Wm,  Strom. 
Sheriff :  Joseph  L.  Hartman. 


Statb  of  Montana. 

Fifth  Judicial  District, 

Comities  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  C.  Smith ;  Hon.  W.  A.  Clark. 

Officers  of  Beaverhead  Connty  (County  Seat,  Dillon) ; 
County  Attorney :  Wilber  O.  Gilbert,  Esq. 
Clerk  of  District  Court:  Fred  Bife. 
Sheriff:  Otto  C.  Qossman. 

OflBeen  of  Jefferson  County  (County  Seat,  Boulder)  t 
County  Attorney :  J.  E.  Kelly,  Bsq. 
Clerk  of  District  Court:  W.  B.  Hundley. 
Sheriff:  T.L.  Locker. 

Offloers  of  Madison  County  (County  Seat,  Virginia  City)  • 
County  Attorney:  Lyman  H.  Bennett^  Esq. 
Clerk  of  District  Court :  Matt  Carey. 
Sheriff:  CUienoe  W.  Hungerford. 


Sixth  Judicial  Dsstbict. 

Counties  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Offioen  of  Park  County  (County  Seat,  Livingston) : 
County  Attorney :  E.  M.  Niles,  Eaq. 
Clerk  of  District  Court:  W.  H.  Pethybridge. 
Sheriff:  James  MoClarty. 

Of&eera  of  Stillwater  County  (County  Seat,  Columbus)  t 
County  Attorney:  M.  L.  Parcells,  Esq. 
Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff:  Edward  B.  Fellows. 

Offieers  of  Sweet  Grass  County  (County  Seat,  Big  Timber)' t 
County  Attorney:  F.  M.  Lamp,  Bsq. 
Clerk  of  District  Court :  H.  C.  Pound. 
Sheriff:  G.  B.  Long. 


X  Judicial  Distbicts  of  thb 

Seventh  Judioul  District. 

Counties  of  Dawson,  Bichlandy  Wibaux  and  McCone. 
District  Judge :  Hon.  C.  C.  Hurley. 

Officers  of  Dawson  County  (County  Seat,  Glendive) : 
County  Attorney :  Albert  Anderson,  Esq. 
Clerk  of  District  Court :  Prank  A.  Parrett. 
Sheriff:  A.  H.  Helland. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney:  Chas.  E.  Collett,  Esq. 
Clerk  of  District  Court :  Quy  L.  Rood. 
Sheriff:  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux) ; 
County  Attorney:  Edward  F.  Fisher,  Esq. 
Clerk  of  District  Court :  A.  E.  Jeffers. 
Sheriff:  A.  Barclay. 

Officers  of  McCone  County  (County  Seat,  Circle) : 
County  Attorney:  0.  J.  Thompson,  Esq. 
Clerk  of  District  Court :  F.  S.  Kalberg. 
Sheriff:  H.  W.  Johnson. 


Eighth  Judicial  District. 

County  of  Cascade: 

District  Judges:  Hon.  Jere  B.  Leslie;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney :  Howard  G.  Bennett,  Esq. 
Clerk  of  District  Court :  Geo.  Harper. 
Sheriff:  J.  P.  Burns. 


State  of  Montana*  zi 


Ninth  Judioxal  District. 

Gounty  of  Gallatin.    County  Seat,  Bozemaii« 

District  Judge:  Hon.  Ben.  B.  Law. 

Officers:  County  Attorney:  C.  B.  Carlson,  Esq. 
Clerk  of  District  Court:  W.  L.  Hays. 
Sheriff:  Chaa.  C.  Esgar. 


Tknth  Judicial  District. 

Gounty  of  Fergus.    County  Seat,  Lewistovm. 

District  Judges:  Hon.  Boy  E.  Ajen;  Hon.  Jack  Briscoe. 

Officers:  County  Attorney:  Stewart  McConochie,  Esq. 
Clerk  of  District  Court :  James  L.  Martin. 
Sheriff :  John  H.  Stephens. 


Elbvsnth  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 

District  Judge:  •B.  P.  Maiden. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) : 
County  Attorney :  T.  H.  MacDonald,  Esq. 
Clerk  of  District  Court :  R.  N.  Eaton. 
Sheriff:  W.  R.  Martin. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 
County  Attorney:  W.  H.  Gray,  Esq. 
Clerk  of  District  Court:  Timothy  Miller. 
Sheriff :  F.  R.  Baney. 


*  Appointed  September  1,  1920,  to  succeed  Hon.  T.  A.  Tbompsonj  re- 
signed August  ai,  1^20. 


zii  Judicial  Districts  of  thb 

Twelfth  Judicial  District. 
County  of  Chouteau. 
District  Judge :  Hon.  John  W.  Tattan. 

Officerg  of  Chouteau  County  (County  Seat,  Fort  Benton)  i 
County  Attorney :  H.  L.  Miller,  Esq. 
Clerk  of  District  Court :  Geo.  D.  Patterson* 
Sheriff:  Merritt  Hanagan. 


Thirteenth  Judicial  District. 

Connties  of  Carbon,  Big  Horn  and  YeUowstone. 

District  Judges:  Hon.  Chas.  A.  Taylor;  Hon.  A.  C.  Spencei* 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) ; 
County  Attorney :  H.  A.  Simmons,  Esq. 
Clerk  of  District  Court:  G.  L.  Finley. 
Sheriff:  GFeorge  Headington. 

OfflcezB  of  Big  Horn  County  (County  Seat,  Hardin)': 
County  Attorney:  Franklin  D.  Tanner,  Esq. 
Clerk  of  District  Court :  Frank  A.  Nolan. 
Sheriff:  John  MacLeod. 

Officers  of  Yellowstone  County  (Ciounty  Seat,  Billings)  i 
County  Attorney:  E.  E.  Collins,  Esq. 
Clerk  of  District  Court :  Fred  Inabnit* 
Sheriff:  S.  W.  Matlock. 


FOUBTEENTH  JUDICUL  DISTRICT. 

Counties  of  Meagher,  Broadwater  and  Wheatland. 
District  Judge :  Hon.  Edward  H.  Goodman. 
Officers  of   Meagher   County    (County    Seat,   White  Sulphur 
Springs) : 

County  Attorney:  Earle  F.  Angell,  Esq. 

Qerk  of  District  Court :  Geo.  H.  Bell. 

Sheriff :  Geo.  B.  Nagues. 


Stats  of  Montana*  ziii 

Officers  of  Broadwater  County  (County  Seat^  Townsend) : 

County  Attorney:  Fred.  W.  Schmitz,  Esq. 
Clerk  of  District  Court :  Fred  Bubser. 
Sheriff:  John  J.  McDonald. 

Qffioem  of  Wheatland  County  (County  Seat,  Harlowton)  t 

County  Attorney:  Bobt.  N.  Jones,  Esq. 
Clerk  of  District  Court:  A.  T.  Anderson. 
Sheriff:  L.  W.  Clark. 


FiFTBBNTH  JUDICIAL  DiSTBIOT. 

Counties  of  *€k)lden  Valley,  Bosebud,  Musselshell  and  Treasoreb 
District  Judge :  Hon.  Qeo.  P.  Jones. 

Officers  of  Gk>lden  Valley  County  (County  Seat,  Byegate).i 
County  Attorney:  C.  W.  Noyes,  Esq. 
Clerk  of  District  Court:    Beed  Hunt* 
Sheriff:  Jesse  Garfield. 

Officers  of  Bosebud  County  (County  Seat,  Forsyth) : 

County  Attorney:  I.  S.  Crawford,  Bhq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Henry  N.  Qrierson. 

Officers  of  Musselshell  County  (County  Seat,  Boundup)  t 
County  Attorney :  V.  D.  Dusenbery,  Esq. 
Clerk  of  District  Court :  Beed  Hunt 
Sheriff :  Chas.  C.  Hopkins. 

Officers  of  Treasure  County  (County  Seat,  Hysham)  i 

County  Attorney:  E.  D.  Qerye,  Esq. 
Clerk  of  District  Court :  J.  D.  Clark. 
Sheriff:  John  Taylen. 


*Oolden  YaUej  County  created  October  6,  1920. 


ziy  Judicial  Districts  of  tub 

Sixteenth  Judicial  District. 

Counties  of  Custer,  Fallon,  Prairie,  Carter,  Powder  Biver  and 
Oarfield. 

District  Judges:  Hon.  Daniel  L.  O'Hem;     Hon.  Charles  J. 
Dousman. 

Oflftcers  of  Custer  County  (County  Seat,  Miles  City)  : 

County  Attorney:  Prank  Hunter,  Esq. 
Clerk  of  District  Court :  C.  A.  Lindeberg, 
Sheriff:  Austin  B.  Middleton. 

Officers  of  Fallon  County  (County  Seat,  Baker) : 
County  Attorney:  P.  C.  Cornish,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriflf :  F.  F.  Kelling. 

OfScers  of  Prairie  County  (County  Seat,  Terry)  i 

County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court :  W.  A.  Cameron. 
Sheriflf:  E.  H.  Brooks. 

OflBcers  of  Carter  County  (County  Seat,  Ekalaka) : 
County  Attorney :  Rudolph  Nelstead,  Esq. 
Clerk  of  District  Court ;  L.  J.  0  'Grady. 
Sheriflf:  Geo.  S.  Boggs. 

Ofl&cers  of  Garfield  County  (County  Seat,  Jordan) : 

County  Attorney:  John  J.  Cavan,  Esq. 
Clerk  of  District  Court :  J.  P.  McDonald. 
SheriflF :  MaU  J.  Roke. 

Officers  of  Powder  River  County  (County  Seat,  Broadus) : 

County  Attorney:  N.  A.  Burkcy,  Esq. 
Clerk  of  District  Court:  H.  R.  Straiten. 
Sheriflf:  W.  E.  Sutter. 
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Seventeenth  Judicial  District. 

Counties  of  I^hillips  and  Valley. 

District  Judge:  Hon.  H.  C.  Hall. 

OflScers  of  PhilMps  County  (County  Seat,  Malta) : 

County  Attorney :  P.  C.  Gabriel,  Esq. 

Clerk  of  District  Court:  C.  M.  Porter. 

Sheriff:  Thos.  S.  Johnson. 

OfiScers  of  Valley  County  (Couuty  Seat,  Glasgow) : 
County  Attorney :  Carl  D.  Borton,  Esq. 
Clerk  of  District  Court :  Oscar  S.  Cutting. 
Sheriff :  C.  W.  Powell. 


Eighteenth  Judicial  District. 

Counties  of  Blaine,  Hill  and  Liberty. 
District  Judge:  Hon.  Frank  E.  Carleton. 

Officers  of  Blaine  County  (County  Seat,  Chinook) : 
County  Attorney:  D.  L.  Blackstone,  Esq. 
Clerk  of  District  Court:  A.  W.  Zicbarth. 
Sheriff:  J.  Q.  Laswell. 

Officers  of  Hill  County  (County  Seat,  Havre) : 

County  Attorney:  C.  R.  Stranahan,  Esq. 
Clerk  of  District  Court:  Geo.  W.  Glass. 
Sheriff:  Matthew  McLain. 

Officers  of  Liberty  County  (County  Seat,  Chester) : 
County  Attorney:  B.  R.  McCabe,  Esq. 
Clerk  of  District  Court :  George  H.  Gau. 
Sheriff:  John  Morgan. 


Nineteenth  Judicial  District. 

Counties  of  Glacier,  Pondera,  Teton  and  Toole. 
District  Judge:  Hon.  John  J.  Greene. 

Officers  of  Glacier  County  (County  Seat,  Cut  Bank) : 
County  Attorney:  Wiley  Shannon,  Esq. 
Clerk  of  District  Court:  Iden  Rasniussen. 
Sheriff:  P.  A.  Davis. 


xvi  Judicial  Districts  of  thb 

OfScers  of  Pondera  County  (County  Seat,  Conrad) : 
County  Attorney:  Wm.  L.  Bullock. 
Clerk  of  DiBtrict  Court:  C.  H.  Shepherd. 
Sheriff:  J.  L.  Billings. 

Officers  of  Teton  County  (County  Seat,  Chouteau) : 
County  Attorney:  George  W.  Magee,  Esq. 
Clerk  of  District  Court:  Paul  Jacobson. 
Sheriff:  I.  S.  Martine. 

Officers  of  Toole  County  (County  Seat,  Shelby)  s 

County  Attorney:  Jesse  G.  Henderson,  Esq. 
Clerk  of  District  Court:  Perry  J.  Day. 
Sheriff:  J.  S.  Alsup. 


Twentieth  Judicial  District. 

Counties  of  ^Daniels,  Roosevelt  and  Sheridan. 
District  Judge:  Hon.  C.  E.  Comer. 

Officers  of  Daniels  County  (County  Seat,  Scobey)  t 

•  

County  Attorney:  John  S.  Nyquist,  Esq. 
Clerk  of  District  Court:  John  Shippam. 
Sheriff:  David  J.  Martin. 

Officers  of  Boosevelt  County  (County  Seat,  Mondak) : 
County  Attorney :  Ernest  L.  Walton,  Esq. 
Clerk  of  District  Court:  T.  Forbes. 
Sheriff:  P.  J.  Nacey. 

Officers  of  Sheridan  County  (County  Seat,  Plentywood)i 
County  Attorney:  J.  J.  Gunther,  Esq. 
Clerk  of  District  Court :  0.  E.  Girard. 
Sheriff:  Jack  Bennett. 


^Daaiela    County    created   September    l^  1920. 
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ERRATA. 


On  page  xvi,  line  3  from  bottom  of  page,  the  name  '"O.  B.  Girard" 
Rboold  read  "Albert  B.  Chapman." 

On  page  7,  line  5  from  bottom  of  page^-the  word  "aeeomplishmenta/' 
should  read  "accomplishment." 

On  page  77,  at  close  of  opinion,  in  case  of  Jonosky  v.  Northern  Pacific 
Ry,  Co.,  read  "Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hurly, 
Matthews  and  Cooper  concur,"  leaving  out  "HoUoway." 


1.  Where  a  real  estate  broker  entered  into  a  contract  with  a  land 
owner  under  Uie  terms  of  wMch  he  was  made  a^ent  "to  sell"  the 
latter's  property  for  e  commission,  he  was  not  entitled  thereto  upon 
the  mere  production  of  a  buyer  who  was  flnanciaUy  irresponsiole, 
but  canld-  insist  on  payment  only  when  the  buyer  fumisned  was 
ready,  willing  and  able  to  complete  the  purchiwe  according  to  the 
terms  agreed  upon. 

Bame— Contract  to  Sell  and  Buy — ^Nature  of  Transaction. 

2.  An  agreement  to  sell  and  buy  is  preliminary  to  a  sale,  resulting 
in  m  tale  only  if  the  terms  thereof  are  fulfilled. 
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AT  THB 

DECEMBER  TERM,  1919. 


Thb  Hon.  Theodobb  Brantlt,  Chief  Justice. 

Thb  Hon.  William  L.  Holloway, 

The  Hon.  John  Hxjbly, 

Thb  Hon.  John  A.  BfATraEWS,       ^  A«ociate  Jurticee. 

Thb  Hon.  Chablbs  H.  Cooper, 


WRIGHT   LAND   &   INVESTMENT   CO.,    Rbspondknt,   v. 

EVEN  ET  AL.,  Appellants. 

(No.  4,0«0.) 
(Sabmitted  November  13,  1919.    Decided  December  17,  1919.) 

[186  Pae.  esi.] 

Eedl  Property — Sales — Brokers — Commissions — Purchase  Price 
— Defauli  in  Payment — Effect — Contracts — Interpretation. 

• 

Seal  Property — Contract  of  Sale — Brokers — CommiB«loiiB. 

1.  Wbere  a  real  estate  broker  entered  into  a  contract  with  a  land 
owner  under  the  terms  of  which  he  was  made  a^ent  "to  sell"  the 
tatter's  property  for  «  commission,  he  was  not  entitled  thereto  upon 
the  mere  production  of  a  buyer  who  was  flnanciaUy  irresponsiDle, 
but  could  insist  on  payment  only  when  the  buyer  furnished  was 
ready,  willing  and  able  to  eomplete  the  purchase  according  to  the 
terms  agreed  upon. 

i9ame — Contract  to  Sell  and  Buy — ^Nature  of  Transaction. 

2.  An  agreement  to  sell  and  buy  is  preliminary  to  a  sale,  resulting 
in  •  sale  only  if  the  terms  thereof  are  fulfilled. 

57  Mont.— 1  (1) 
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Bame  —  Deeds  —  Escrow  —  Immediate  PoBsession  —  Nature   of  Title   of 
Buyer. 

3.  Where  th«  buyer  of  land  was  permitted  to  take  immediate  pos- 
session under  a  contract  which  provided  for  payment  of  the  pur- 
chase price  in  annual  installments,  deed  to  be  deposited  in  escrow 
and  delivered  upon  full  compliance  with  the  terms  of  sale,  his  title 
was  n-o  more  than  an  equitable  one,  default  on  his  part  in  any  one 
of  its  conditions  giving  the  seller  the  privilege  to  declare  his  rights 
lost  and  consider  him  a  mere  tenant  at  will. 

Contracts — Ambiguity — Interpretation  Against  Whom. 

4.  Under  section  5043,  Bevised  Codes,  ambiguity  in  the  language 
of  a  contract  must  be  interpreted  most  strongly  against  the  party 
who  drew  it. 

Beal  Property — Contract  of  Sale — ^Breach — ^Liquidated  Damages — Bent. 

5.  Where  a  contract  of  sale  of  land  contains  a  provision  that  a 
fixed  amount  may  be  regarded  as  liquidated  damages  or  as  rent  in 
case  of  default  in  any  deferred  payment  of  the  purchase  price,  the 
instrument  is  executory  in  character,  and  not  a  sale. 

Appeals  from  District  Court  of  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  the  Wright  Land  &  Investment  Company  against 
Peter  Even  and  others.  Judgment  for  plaintiff,  and  defend- 
ants appeal  from  it  and  an  order  overruling  their  motion  for  a 
new  trial.  Reversed,  with  directions  to  enter  judgment  for 
defendants. 

Messrs,  Blackford  <fe  lE[unioon  and  Mr,  Oscar  0.  Mueller,  for 
Appellants,  submitted  a  brief;  Mr.  MueiUer  argued  the  cause 
orally. 

The  law  upon  the  question  presented  is  as  stated  in  Munro^ 
V.  Taylor,  191  Mass.  483,  78  N.  E.  106.  This  was  a  case  in 
which  the  plaintiff,  upon  making  a  sale,  was  to  receive  as  his 
compensation  all  he  could  obtain  beyond  a  certain  sum;  a  con> 
tract  to  purchase  was  entered  into  in  writing  and  the  court 
says:  **What  the  plaintiff  really  undertook  was  not  only  to  find 
a  purchaser  at  a  fixed  price,  but  to  effect  a  sale,  which  meant 
a  payment  of  that  price,  and  this  having  been  done,  he  would 
have  earned  the  excess,  but  until  the  consideration  became  pay- 
able, or  the  defendant  refused  to  convey,  he  could  not  demand 
any  remuneration  or  maintain  an  action  for  breach  of  the  con- 
tract."    (See,  also.  Walker  v.  TirreU,  101  Mass.  257,  3  Am. 
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Rep.  352;  Bameit  v.  Poiis,  236  lU.  499,  86  N.  B.  258;  8iU  ▼. 
Ceschi,  167  Cal.  698,  140  Pao.  949 ;  Wolverfon  v.  Tuttle,  51  Or. 
501,  94  Pac.  961.) 

Mr.  0.  W.  Belden  and  Mr.  Frank  A,  Wrighi,  for  Bespondait, 
submitted  a  brief;  Mr.  H.  L.  De  Kalb,  of  Counsel,  ar^ed  the 
cause  orally. 

In  Christensen  v.  Cram,  156  Cal.  633,  105  Pac.  950,  the  court 
said:  ''It  is  alleged  that  th^  plaintiff  sold  the  property  to  de- 
fendant at  the  price  named.  The  word  'sold'  is  often  used  to 
indicate  an  executory  agreement  for  the  sale  of  property.  In- 
stances of  such  use  are  exhibited  in  Blackwood  v.  Cutting  Pack- 
t»y  Co.,  76  Cal.  212,  9  Am.  St.  Hep.  199,  18  Pac.  248 ;  Eaton  v. 
Bicheri,  83  Cal.  185,  23  Pac.  286 ;  Pettinger  v.  Fast,  87  Cal.  461, 
25  Pac.  680;  Shaiwundd  etc.  Co.  v.  Cady,  92  Cal.  83,  28  Pac. 
101,  cited  by  the  appellant.  For  example,  if  by  contract  an 
agent  is  to  recieive  a  commission  upon  a  sale  of  property,  or 
when  property  is  sold,  a  valid  executory  agreement  of  sale  will 
answer  the  condition.  The  word  *sale'  does  not  necessarily, 
and  in  all  connections,  mean  that  a  conveyance  must  be  made, 
or  that  the  title  must  pass.     {Eaton  v.  Bicheri,  supra.)  ** 

In  this  connection  the  provisions  of  our  Code  become  of  the 
utmost  importance,  for  all  the  cases  recognize  that  when  a  eon- 
tract,  whether  of  sale  or  for  sale,  of  real  estate  is  entered  into, 
an  interest,  to-wit,  the  equitable  title,  passes  to  the  purchaser. 
Section  5079  of  the  Bevised  Codes  reads  as  follows:  "Sale  is 
a  contract  by  which,  for  a  pecuniary  consideration,  called  a 
price,  one  transfers  to  another  an  interest  in  property."  Again 
section  5033  provides:  "The  words  of  a  contract  are  to  be  un- 
derstood in  their  ordinary  and  i>opular  sense,  rather  than  ac- 
cording to  their  strict  legal  meaning;  unless  used  by  the  parties 
in  a  technical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  which  case  the  latter  must  be  followed.''  The 
court  knows  the  popular  meaning  of  the  word  "sale."  Any 
man  who  has  entered  into  a  contract  to  sell  habitually  declares 
that  he  has  sold  his  property.    In  this  case  we  have  shown  that 
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the  word  has  a  legal  meaning  in  this  connection  consistent  with 
that  custom.  We  refer  the  court  to  the  following  further  cases 
on  this  point:  Beiz  v.  WiUiamis  etc.  Loan  Co.,  46  Kan.  45,  26 
Pac.  456;  Lawler  v.  Armstrong,  53  Wash.  664,  102  Pac.  775; 
HugM  V.  WeekUy,  64  W.  Va.  210,  15  L.  E.  A.  (n.  s.)  1262,  61 
S.  E.  360. 

It  was  held  in  a  case  where  the  brokerage  contract  made  an 
actual  sale  a  condition  precedent  to  the  right  of  the  broker  to 
demand  compensation  that  where  a  valid  contract  was-  entered 
into  between  the  principal  and  a  customer,  the  broker,  having 
acted  in  good  faith,  was  not  deprived  of  his  commission  by  the 
fact  that  the  customer  failed  to  carry  out  the  contract.  (Davis 
v.  Lawrence,  52  Kan.  383,  34  Pac.  1051;  WOles  v.  Smith,  77 
Wis.  81,  45  N.  W.  666 ;  MitcJieU  v.  Aten,  37  Kan.  33,  1  Am.  St. 
Rep.  231,  14  Pac.  497 ;  Neiderlander  v.  Starr,  50  Kan.  770,  33 
Pac.  592;  Little  v.  Fleishman,  35  Utah,  566,  24  L.  R.  A.  (n.  s.) 
1182,  101  Pac.  984;  Humphries  etc.  v.  Smith,  5  Ga.  App.  340, 
63  S.  E.  248 ;  Fra/ncis  v.  Baker,  45  Minn.  83,  47  N.  W.  452 ; 
Bums  V.  OUphant,  78  Iowa,  456,  43  N.  W.  289 ;  Kalley  v.  Baker, 
132  N.  T.  1,  28  Am.  St.  Rep.  542,  29  N.  E.  1091;  Badger  SUver 
Min.  Co.  V.  Drake,  88  Fed.  48,  31  C.  C.  A.  378 ;  Keinath,  Schus- 
ter  &  Hudson  v.  Reed,  18  N.  M.  358,  137  Pac.  841.) 

Counsel  insists  that  where  the  commission  contract  provides 
for  the  broker  receiving  all  over  a  certain  sum,  the  broker 
must  collect  from  the  purchaser  of  the  land,  and  cite  the  case 
of  Wolverton  v.  Tuttle,  51  Or.  501,  94  Pac.  961,  as  authority. 
What  is  said  there  is  obiter  dictum  in  the  first  place,  and  is  not 
supported  by  other  authorities  in  the  second  place.  In  that 
particular  case  it  was  held  that  the  broker  was  not  entitled  to 
any  commission  because  all  he  procured  was  the  net  price.  This 
is  not  in  any  sense  an  authority,  for  the  reason  mentioned. 
(Reams  v.  Wilson,  147  N.  C.  304,  60  S.  E.  1124.)  The  hold- 
ing which  the  appellants  seem  to  think  is  made  in  the  Wolverton- 
Tuttle  Case  would  be  at  variance  with  all  the  decided  cases  on 
the  question  of  the  person  to  whom  the  broker  must  look  for 
compensation.    Thus,  in  Arnold  v.  National  Bank  of  Wwwpaca, 
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126  Wifl.  362,  3  L.  B.  A.  (n.  s.)  580,  105  N.  W.  828,  the  court 

• 

says  of  a  contract  providing  for  the  payment  of  commissions 
of  all  over  and  above  a  certain  net  price  in  a  suit  by  the  broker 
against  the  principal,  that:  ^'The  authorities  are  uniform  to  the 
proposition  that  such  act  on  the  part  of  a  real  estate  agent  em- 
ployed to  find  a  customer  at  a  net  price  to  the  seller,  earns  the 
agreed  commission  whether  sale  is  consummated  or  not,  and 
although  failure  to  make  sale  is  due  to  the  owner's  inability 
to  make  good  title.  (Riemer  v.  Rice,  88  Wis.  16,  59  N.  W.  450; 
Donahue  v.  Padden,  93  Wis.  20,  66  N.  W.  804;  Phelps  v.  Prusch, 
83  Cal.  626,  23  Pac.  1111 ;  Fitzpairick  v.  QiUon,  176  Mass.  477, 
57  N.  E.  1000;  Jfon*  v.  Parker,  180  Mass.  246,  63  N.  E.  793.) 
Contracts  of  this  character  are  treated  by  the  courts  as  entitling 
the  broker  to  sue  the  principal  for  the  amount  of  the  eommis** 
sion  regardless  of  whether  it  is  paid  or  not.  {MaitiTigly  v. 
Roach,  84  Cal.  213,  23  Pac.  1117 ;  Chwrch  v.  Dwnham,  14  Idaho, 
776,  96  Pac.  203.)  In  this  respect  we  might  mention  that  there 
is  a  distinction  to  be  made  between  the  us^  of  the  term  ''net" 
and  ''net  cash."  (5  Words  and  Phrases,  Old  Series,  4776; 
Love  V.  Scatcherd,  146  Fed.  1,  77  C.  C.  A.  1.) 

MB.  JUSTICE  COOPEB  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  a  commission  for  the  sale  of 
lands.  The  following  contract  (Exhibit  "A"),  partly  written 
and  partly  printed,  was  prepared  by  the  manager  of  the  land 
department  of  the  plaintiff  and  by  the  defendant  J.  0.  Miller, 
acting  as  trustee  for  his  codef endants,  signed  and  delivered  to 
plaintiff: 
[1]    "No. May  9,  1914. 

**I  hereby  appoint  Wright  Land  &  Investment  Company  of 

Lewistown,  Montana, ,  agent  to  sell  the  following  real  estate 

in  Fergus  county,  Montana,  to-wit:  N.  i^,  Sect.  14,  South  % 
and  NW.  %,  Sect.  11,  Twp.  16,  Bange  15,  including  crop  now 
on  place  except  ^l  of  crop  on  N.  160. 

"I  win  accept  for  said  proi>erty  the  sum  of  $45.00  per  A. 
net,  on  the  following  terms,  to-wit :  $1,000  at  the  time  of  enter- 
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ing  into  the  contract  of  sale,  balance  terms  to  be  arranged, 
■ 

"I  agree  to  furnish  purchaser  with  warranty  deed  and  ab- 
stract of  title  showing  perfect  title.    At  time  of  sale  I  agree 

to  pay  said  agent  as  commission  for  selling  said  property  $ 

any  amount  he  can  get  over  the  above  price. 

* '  I  reserve  the  right  myself  to  sell  or  to  list  with  other  agents. 
Unless  sale  is  made  by  myself  or  by  other  agents,  this  appoint- 
ment will  hold  good  until  notified. 

'/Signed — J.  C.  Milder,  Trustee."   « 

Acting  thereunder,  plaintiff  produced  as  a  purchaser  one 
Frank  Bralley,  between  whom  and  defendant  Miller,  trustee, 
a  paper  entitled  "Contract  for  the  Sale  of  Real  Estate,"  here- 
after called  Exhibit  **B,"  was  entered  into,  in  which  defend- 
ants agreed  to  sell,  and  Bralley  agreed  to  buy,  the  lands  of  de- 
fendants. Under  its  terms  there  was  to  be  deposited  in  escrow  , 
in  the  Bank  of  Fergus  county,  a  good  and  sufficient  deed  to  the 
premises,  with  insthictions  for  its  delivery  to  the  purchaser 
upon  compliance  with  the  terms  prescribed  therein.  The  pay- 
ments were  divided  into  nine;  the  first,  of  one  dollar,  to  be 
paid  on  delivery  to  the  bank  of  Exhibit  *'B";  the  second,  of 
$2,000,  on  January  1,  1915;  and  the  other  seven,  varying  in 
amounts,  on  the  first  day  of  January  of  each  succeeding  year 
thereafter,  until  January  1,  1922.  It  was  provided  that  Bralley 
should  take  possession  of  the  premises,  cultivate  and  raise  crops 
thereon,  and  after  deducting  the  cost  of  production  and  market- 
ing thereof,  the  overplus  should  be  applied  to  the  payment  of 
the  principal  and  interest  to  become  due  upon  the  next  suc- 
ceeding installment;  that  all  state  and  county  taxes,  after  1914, 
should  be  paid  by  Bralley;  and,  by  direction  of  defendants* 
Exhibit  1,  the  memorandum  accompanying  the  escrow,  in  the 
event  of  a  full  compliance  on  the  part  of  Bralley  with  Exhibit 
''B,"  the  deed  to  the  land  should  be  delivered  by  the  bank  to 
him. 

The  complaint  alleges  the  performance  of  all  of  the  covenants, 
terms  and  conditions  to  be  performed  by  the  plaintiff  and  that 
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« 
the  commission  of  $2,400^  for  the  making  of  the  sale',  is  due. 

The  answer  denies  the  making  of  a  sale  of  the  premises  and 
that  a  commission  is  now  due  plaintiff,  or  will  be  due  until  the 
payment  of  the  full  purchase  price  therefor.  A  trial  was  had 
before  the  court  without  a  jury,  and  judgment  rendered  in 
favor  of  the  plaintiff  for  the  sum  of  $2,400.  Defendants'  mo- 
tion for  a  new  trial  was  overruled.  They  appeal  from  the 
judgment  and  from  the  order  overruling  the  motion. 

The  court  erred,  it  is  insisted  by  appellants,  in  finding  that 
the  commission  of  $2,400  was  due  plaintiff  immediately  upon 
the  execution  and  deposit  in  escrow  of  Exhibit  "B."  Respond- 
ent's position  is  that  the  ''time  of  sale"  was  signaled  by  its 
signing  and  delivery  in  escrow.  Appellants  insist  that  a  sale 
was  not,  and  could  not  be,  consummated  until  the  requirements 
of  Exhibit  *'B"  were  met  by  the  proposed  purchaser.  Does 
that  instrument  embody  terms  and  conditions  the  legal  equiva- 
lent of  a  sale  absolute,  or  merely  a  contract  executory  in  its 
nature!  A  careful  analysis  of  our  Code  provisions  defining 
sales  and  providing  rules  for  the  interpretation  of  contracts 
such  as  these  will  render  a  correct  solution  of  the  question  com- 
paratively easy ;  for  if,  by  the  use  of  the  words  in  Exhibit  **  A," 
''at  the  time  of  sale  I  agree  to  pay  said  agent  as  commission 
for  selling  said  property,"  was  meant  that  plaintiff's  commis- 
sion was  earned  when  a  contract  of  purchase  was  executed,  then 
the  judgment  must  stand;  if  it  was  not  earned  until  the  pur- 
chase price  had  been  fully  paid,  the  action  was  prematurely 
brought,  and  judgment  must  be  ordered  in  appellants'  favor. 

What  were  the  ultimate  aims  and  objects  of  the  parties! 
Obviously,  upon  the  part  of  plaintiff,  it  was  the  earning  of  the 
three  dollar  per  acre  commission;  upon  the  part  of  defendants, 
it  was  the  sale  of  their  lands  for  the  sum  of  forty-five  dollars 
per  acre  net  to  them.  Upon  the  accomplishments  of  these  pur- 
poses the  minds  of  both  parties  met.  The  record  discloses  the 
following  to  be  undisputed:  The  words  "May  9,  1914,-^'  the 
word  "Fergus"  before  "County,"  and  the  description  of  the 
land,  and  the  words  "including  crop  now  on  the  place  except 
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%  of  crop  on  N.  160,"  and  the  price  "$45.00  per  A  net,"  *'the 
price  *  $1,000,'  "  payment  to  be  made  at  the  time  of  entering 
into  the  contract,  and  the  words  "balance  terms  to  be  arranged," 
the  word  "notified"  in  the  last  line,  and  the  signature  "J.  C. 
Miller,  Trustee,"  are  all  in  pen  and  ink  handwriting.  The 
above  quotations  are  taken  from  the  testimony  of  Uoyd  D. 
Burton,  the  manager  of  the  land  department  of  the  plaintiff. 
It  was  agreed  upon  the  trial  that  the  terms  and  stipulations  of 
Exhibit  "B"  "have  been  on  the  part  of  both  parties  thereto 
fully  complied  with";  that  nobody  was  then  in  default,  "and 
that  the  money  has  not  been  paid,  and  that  the  commission  sued 
for  has  not  been  paid."  Bralley  viewed  the  land;  it  was  priced 
to  him  by  plaintiff  at  forty-eight  dollars  per  acre;  he  took  im- 
mediate possession  under  Exhibit  "B,"  harvested  and  marketed 
the  crops  already  planted  and  growing  thereon,  and  from  the 
proceeds  paid  the  sum  of  $487.17  on  the  principal  due  Janu- 
ary 1,  1915,  leaving  a  deficit  on  the  next  installment  due  Janu- 
ary 1,  1916,  of  $1,512.83.  Bralley  had  no  money ;  was  in  finan- 
cial straits  and  unable  to  meet  the  payments  as  they  fell  due. 
The  record  further  shows  that  $487.17  was  the  only  payment 
made  upon  the  principal  at  all;  and  that  the  defendants  are 
able,  willing  and  ready  to  pay  plaintiff's  commission  when  the 
same  is  earned  and  the  purchase  price  fully  paid. 

Exhibit  "B"  also  contained  the  following:  "In  the  event  of 
a  failure  to  comply  with  the  terms  hereof  by  the  said  party 
of  the  second  part  [Bralley],  or  either  of  them  [the  terms], 
the  first  party  [defendants]  shall  be  released  from  all  obliga- 
tions to  convey  the  said  premises  or  any  part  thereof;  and  the 
said  party  of  the  second  part  [Bralley]  shall  forfeit  all  pay- 
ments made  thereon  which  shall  be  considered  as  rental  for  the 
said  premises,  as  it  would  be  difficult  to  fix  the  actual  damage 
to  the  party  of  the  first  part  [defendants]  by  the  said  party  of 
the  second  part  [Bralley]." 

There  is  oral  testimony  in  the  record,  conflicting  in  character, 
concerning  the  time  the  commission  would  be  due;  but  as  the 
intention  of  the  parties  is  evident  enough  from  the  writings 
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themselves,  and  the  evidence  would  tend  to  vary  them,  no  con- 
sideration need  be  given  it. 

A  careful  scmtiny  of  Exhibit  ''A''  reveals  that  by  the  first 
paragraph,  plaintiff  is  made  the  agent  of  the  trustee  to  sell 
the  property  described;  by  the  second,  the  minimum  figure 
(forty-five  dollars  per  acre)  the  trustee  is  to  receive  therefor, 
and  the  terms  the  agent  (plaintiff)  is  to  make  to  the  buyer  ''at 
time  of  entering  into  contract  of  sale"  are  fixed  (the  quoted 
words  in  print) ;  "balance  terms  to  be  arranged"  in  pen  and  ink. 
By  the  third  paragraph,  the  trustee  agrees  to  furnish  abstract 
showing  perfect  title,  and  "at  time  of  sale"  agrees  to  pay  the 
agent  for  selling  said  property,  "any  amount  he  can  get  over 
the  above  price."  By  the  last,  the  trustee  reserves  the  right 
to  himself  to  seU,  or  to  list  with  other  agents;  and  "unless  sale 
is  made  by  myself,  or  other  agents,  this  appointment  will  hold 
good  until  notified."  With  what  degree  of  reason  can  it  be 
contended  that  the  whole  tenor  of  the  contract  contemplated 
anything  less  than  a  completed  sale?  True,  the  printed  words 
are,  "at  time  of  entering  into  contract  of  sale."  But  they  were 
there  already — ^not  inserted  at  the  dictation  of  the  trustee,  so 
far  as  the  record  shows.  They  must,  therefore,  be  subordinated 
to  the  written  words.  Section  5039  of  the  Bevised  Code  reads : 
"Particular  clauses  of  a  contract  are  subordinate  to  its  general 
intent."  The  following  section  also  has  particular  reference  to, 
and  is  aimed  directly  at,  a  contract  prepared  as  this  was,  as  will 
appear  by  its  language:  "When  a  contract  is  partly  written 
and  partly  printed,  or  where  part  of  it  is  written  or  printed 
under  the  special  directions  of  the  parties,  and  with  a  special 
view  of  their  intention,  and  the  remainder  is  copied  from  a 
form  originally  prepared  without  special  reference  to  the  par- 
ticular parties  and  the  particular  contract  in  question,  the  writ- 
ten parts  control  the  printed  parts  and  the  parts  which  are 
purely  original  control  those  which  are  copied  from  a  form. 
And  if  the  two  are  absolutely  repugnant,  the  latter  must  be  so 
far  disregarded."  Section  5041  reads:  "Bepugnancy  in  a  con- 
tract must  be  reconciled,  if  possible,  by  such  an  interpretation 
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as  will  give  some  effect  to  the  repugnant  clauses,  subordinate 
to  the  general  intent  and  purpose  of  the  whole  contract."  The 
general  intent  here  is  plain  upon  the  face  of  Exhibit  "A."  '*! 
hereby  appoint  Wright  Land  &  Investment  Company  of  Lewis- 
town,  Montana,  agent  to  sell,"  are  its  opening  words;  and,  fur- 
ther on,  in  the  fourth  paragraph :  "I  reserve  the  right  to  myself 
to  sell," — ^not  "I  reserve  to  myself  the  right  to  make  an  agree- 
ment to  sell,"  nor  "to  make  a  contract  for  a  sale."  Exhibit 
A"  is  an  agreement  establishing  an  agency  to  sell;  Exhibit 
B"  an  agreement  for  a  sale.  The  latter  is  conspicuously 
labeled,  ''Contract  for  the  Sale  of  Real  Estate";  and  in  express 
words,  "the  said  party  of  the  first  part  (Miller,  Trustee)  agrees 
to  sell  and  convey,"  and  the  second  party  (Bralley)  "agrees 
to  buy"  the  premises  in  question.  The  transaction  plaintiff 
perfected  when  it  procured  Bralley  to  enter  into  Exhibit  "B," 
was,  therefore,  not  a  sale. 

Section  5084,  Revised  Codes,  reads  as  follows:  "An  agree- 
[2]  ment  to  sell  and  buy  is  a  contract  by  which  one  engages 
to  transfer  the  title  to  a  certain  thing  to  another,  who  engages 
to  accept  the  same  from  him  and  to  pay  a  price  therefor."  The 
early  case  of  Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  695,  decided  by 
this  court  before  the  Codes,  defines  an  agreement  to  sell,  as  "a 
contract  to  be  performed  in  the  future,  and  if  fulfilled,  results 
in  a  sale.  It  is  preliminary  to  a  sale,  and  is  not  the  sale. 
Breaches,  rescission  or  release  may  occur,  by  which  the  contem- 
plated sale  never  takes  place."  Thus  it  is  made  clearly  to  ap- 
pear that  Exhibit  "B"  did  not  effect  a  transfer  of  title — ^was 
not  a  sale,  but  only  an  executory  agreement  to  buy. 

What,  then,  was  the  title  under  which  Bralley  held  1  Clearly, 
[3]  not  more  than  an  equitable  one;  for  his  right  of  posses- 
sion endured  only  so  long  as  the  requirements  of  the  contract 
were  promptly  met;  upon  default  in  any  one  of  its  conditions, 
he  might  be  subjected  to  the  loss  of  all  his  rights  and  reduced 
to  merely  a  tenant  at  the  will  of  the  seller.  (Knapp  v.  Andrus, 
56  Mont.  37,  180  Pac.  908.)  Under  the  interpretation  given 
the  i^eements  by  the  court  below,  defendants  are  held  liable 
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to  pay  a  commission  on  an  uncompleted  sale  that  may  never  be 
consummated.  By  section  5031,  Revised  Codes,  all  three  of  the 
contracts  *' are  to  be  taken  together."  And  by  force  of  section 
[4]  5043,  in  cases  of  uncertainty  "the  language  of  a  contract 
should  be  interpreted  most  strongly  against  the  party  who 
caused  the  uncertainty  to  exist."  In  this  case,  such  party  is 
the  respondent;  for  it  was  the  author  of  all  the  contracts  form- 
ing the  basis  of  this  controversy,  and  must  be  held  to  have  em- 
ployed words  to  best  express  the  purpose  it  sought  to  accom- 
plish. The  effect  of  the  trial  court's  ruling,  in  view  of  the 
inability  of  the  buyer  to  make  even  the  first  payment,  would 
be  to  force  from  the  pockets  of  appellants  a  commission  of 
$2,400  not  yet  earned,  and  before  the  receipt  by  them  of  any 
substantial  sum  to  compensate  them  for  the  use  of  their  prop- 
erty in  the  interim. 

The  conclusion  we  have  reached  is  in  full  accord  with  the 
adjudicated  cases  upon  the  subject,  as  will  presently  be  seen. 
Many  of  the  commissions  due  to  agents  and  brokers  turn  more 
or  less  upon  implied  obligations  growing  out  of  the  peculiar 
ciixiumstances  in  the  decided  eases.  Here  the  contract  ex- 
pressly states  the  terms  and  conditions  of  the  obligation  and 
the  minimum  price  the  seller  is  to  receive,  leaving  no  room  for 
implication.  The  plaintiff,  in  words  of  its  own  choosing,  was 
empowered  to  make  a  sale  at  a  fixed  price  per  acre  of  forty-five 
dollars  to  the  defendants,  its  compensation  to  be  ''any  amount 
he  can  get  over  the  above  price."  The  complaint  alleges  a  sale. 
Under  the  listing  agreement,  the  plaintiff  undertook  to  produce 
a  purchaser  ready,  willing  and  able  to  buy,  and  this  necessarily 
implied  a  consummated  sale — such  a  contract  as  the  courts  will 
enforce  on  demand.  This  it  failed  to  do.  Recovery  can  only 
be  had  upon  proof  of  a  sale  in  fact. 

In  Clark  &  Skyles  on  the  Law  of  Agency,  volume  2,  section 
771,  the  general  rule  is  stated  thus:  **It  is  not  sufficient  that 
he  should  enter  into  an  agreement  to  purchase,  but  he  must 
actually  purchase,  by  complying  with  the  terms  agreed  upon, 
unless  his  failure  to  do  so  is  occasioned  by  the  fault  of  the  ven- 
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dor."  The  text  is  amply  supported  by  the  following  authori- 
ties :  Cremer  v.  MUler,  56  Minn.  52,  57  N.  W.  318 ;  Latvrence  v. 
Rhodes,  188  111.  96,  58  N.  E,  910;  Camnaugh  v.  Conway,  36 
R.  I.  571,  90  Atl.  1080;  Haynes  v.  Oliver,  154  111.  App.  639; 
Rankin  v.  Grist,  61  Tex.  Civ.  App.  484,  129  S.  W.  1147 ;  Crtm 
V.  Slade  etc.  (Tex.  Civ.),  154  S.  W.  351;  Moss  cfc  Raley  v.  Wren, 
102  Tex.  567,  113  S.  W.  739,  120  S.  W.  847 ;  Felts  v.  Butcher, 
93  Iowa,  414,  61  N.  W.  991;  Warmkros  v.  Bownum,  14  Ariz. 
348,  43  L.  B.  A.  (n.  s.)  91,  128  Pac.  49 ;  Bader  v.  Moore  Bldg. 
Co.,  94  Wash.  221,  162  Pac.  8 ;  Holcomb  v.  Stafford,  102  Minn. 
233,  113  N.  W.  449;  Scott  v.  Merrill's  Estate,  74  Or.  568,  146 
Pac.  99 ;  Lawrence  v.  Pederson,  34  Wash.  1,  74  Pac.  1011 ;  Zur- 
Cher  V.  Booth,  80  Or.  335,  157  Pac.  147 ;  Block  v.  Rywn,  4  App. 
Cas.  (D.  C:)  283 ;  Bradford  v.  Menard,  35  Minn.  197,  28  N.  W. 
248 ;  Olsen  v.  Jodon,  38  Minn.  466,  468,  38  N.  W.  485 ;  Munroe 
V.  Taylor,  191  Mass.  483,  78  N.  E.  106,  108;  Walker  on  the  Law 
of  Beal  Estate  Agency,  sees.  85,  119 ;  24  Am.  &  Eng.  Ency.  of 
Law,  1045;  19  Cyc.  252. 

Authorities  abound  in  an  unbroken  line,  holding  that  where 
[6]  a  writing  contains  a  provision  that  a  fixed  amount  may 
be  regarded  as  liquidated  damages,  and  as  rent,  it  makes  of 
such  an  instrument  an  obligation,  executory  in  character,  and 
not  a  sale.  {Larvrence  v.  Rhodes,  supra;  Kimberly  v.  Hender- 
son, 29  Md.  512 ;  Moss  etc.  v.  Wren,  supra;  Lewis  v.  Briggs,  81 
Ark.  96,  98  S.  W.  683;  Lawrence  v.  Pederson,  supra;  Block  v* 
Ryan,  supra;  Ramsey  v.  West  Texas  Bank  cfe  T.  Co.  (Tex.  Civ.), 
155  S.  W.  551;  Simpson  v.  Eardley  (Tex.  Civ.),  137  S.  W.  378; 
Cavanaugh  v.  Conway,  supra;  Douglas  v.  Spangenberg,  23  Cal. 
App.  294,  137  Pac.  1103;  Condict  v.  Cowdrey,  139  N.  T.  273, 
34  N.  E.  781 ;  19  Cyc.  251 ;  Walker  on  the  Law  of  Real  Estate 
Agency,  sec.  85.) 

"In  Keener  v.  Harrod,  2  Md.  63,  70,  56  Am.  Dec.  706,  the 
court  tsiaid:  'The  legal  import  of  an  agreement  to  procure  a 
purchaser,  binds  the  party  to  name  a  person  who  ultimately 
buys  the  property,'  as  was  held  in  Murry  v.  Currie,  32  Eng. 
Com.  L.  641,  dted  by  the  court  in  support  of  its  language.    In 
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Kimberly  v.  Henderson,  29  Md.  512,  515,  the  court  said :  *  To  be 
entitled  to  their  commissions  as  brokers  they  should  have  com- 
pleted the  sale,  that  is,  they  should  have  found  a  purchaser  in 
a  situation,  and  ready  and  willing  to  complete  the  purchase 
according  to  the  terms  agreed  upon.  The  undertaking  to  pro- 
cure a  purchaser  requires  of  the  party  so  undertaking,  to  pro- 
duce a  parly  capable  and  who  ultimately  becomes  the  purchaser. 
These  propositions  are  settled  in  Keener  v.  Harrod,  2  Md.  63, 
and  McCavock  v.  WoodUef,  20  How.  (U.  S.)  221, 15  L.  Ed.  884.' 
In  Kimberly  v.  Henderson,  supra,  there  was  a  written  agree- 
ment for  sale  with  a  stipulation  that  in  case  either  party  should 
fail  to  comply  with  the  contract,  a  forfeit  of  $1,000  should  be 
paid  by  the  party  in  default  to  the  other  party.  The  vendee 
was  unable  to  comply,  being  disappointed  in  the  receipt  of 
funds  which  he  expected  to  receive,  and  he  paid  the  forfeit 
accordingly.'*  (Biggs  v.  Twmhvll,  105  Md.  135,  11  Ann.  Cas. 
783,  8  L,  R.  A.  (n.  s.)  824,  66  Atl.  13.) 

The  effect  of  the  ruling  of  the  trial  court,  interpreting  the 
meaning  of  the  contracts  to  be  that  the  plaintiff's  commission 
was  earned  immediately  upon  the  execution  of  Exhibit  ^'B'' 
and  its  deposit  in  escrow  with  the  deed,  was  to  import  into  the 
agreement  a  meaning  not  to  be  inferred  from  the  language  used. 
Upon  no  possible  theory  can  the  conclusion  be  sustained. 

The  judgment  and  order  overruling  defendants'  motion  for 
a  new  trial  are  reversed,  with  directions  to  enter  judgment  for 
defendants. 

Bemanded  ivith  directions. 

Associate  Justices  Holloway,  Hubly  and  Matthews  concur. 

Mb.  Chief  Justice  Bbantly  concurs  in  the  result. 

Motion  for  rehearing  denied  January  23,  1920. 


14  Smith  v.  Nobthbbn  Paoifio  By.  Go.     [Dec.  T.  19 


SMITH,  Respondent,  v.  NORTHERN  PACIFIC  BY.   CO., 

Appellant. 

(No.  4,067.) 
(Sabmitted  December  12,  1919.    Decided  December  29^  1919.) 

[186  Pac.  684.] 

Railroads — Righi  of  Way — Eminent  Domain — DamageB — In- 
dians— Citizenship — Real  Property — Vendor  a/nd  Purchaser — 
Dwmages — Who  m>a/y  Claim, 

Indians — AUotmentfl    of    Land    in    Severalty — Citizenship — Biglits    Ac- 
quired. 

1.  Keld,  that  an  Indian  who  had  eevered  his  tribal  relations  and  ac- 
quired an  allotment  of  land  under  the  Act  of  Gongreas  of  June  5, 1872 
(17  Stats,  at  Large,  p.  226),  became  a  citizen  of  the  United  States 
upon  approval  of  the  Act  of  February  8,  1887  (24  Stats,  at  Large, 
p.  390),  and  entitled  to  institute  or  defend  actions  of  ejectment  or 
trespass  in  state  or  federal  courts,  regardless  of  the  prohibition 
against  the  alienation  of  the  land  obtained  under  the  allotment. 

Bailroads — Eminent  Domain — Vendor  and  Purohaser — ^Who  Sntitled  to 
Damages. 

2.  VHiere  land  is  taken  by  a  railroad  company  under  its  power  of 
raiinent  domain,  the  right  to  compensation  for  damages  accrues  to 
the  owner  at  once,  and  does  not  pass  to  a  subsequent  purchsner  by 
the  mere  conveyance  of  the  land. 

[As  to  the  right  of  a  purchaser  of  land  on  which  a  railroad  right 
of  way  has  been  censtructed  to  recover  compeoBatioa.  therefor,  see 
note  in  Axm.  Gas.  1912A,  1056.] 

Appeal  from  District  Court,  RavaUi  County;  R.  Lee  McCul- 
loch,  Judge. 

Action  by  RoUa  B.  Smitli  against  the  Northern  Pacific  Rail- 
way Company.  Plaintiff  had  judgment.  Defendant  appeals. 
Reversed,  with  directions  to  dismiss  the  action. 

Messrs.  Ounn,  Rasch  &  Hall,  for  Appellant,  sabmitted  a  brief; 
Mr,  E,  M.  Hall  argued  the  cause  orally. 

Where  an  entryman  relinquishes  his  entry  before  perfecting 
patent  but  after  a  railroad  company  had  complied  with  the  stat- 
ute of  March  3,  1875,  and  on  the  date  of  such  relinquishment 
or  thereafter  another  person  made  homestead  entiy  on  the  same 
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land,  the  railroad's  right  of  way  over  the  land  is  superior  to 
the  rights  of  the  new  homestead  entryman,  there  being  no 
privity  of  estate  between  the  original  entryman  and  the  second 
entryman,  the  latter 's  right  dating  only  from  the  time  of  his 
application  to  enter  the  land.  {Hamilton  v.  Spokane  B.  Co,, 
3  Idaho,  164,  28  Pac.  408;  Jamestown  etc.  B.  Co.  v.  Jones,  7 
N.  D.  619,  76  N.  W.  227 ;  Alexander  v.  Kansas  City  etc.  B.  Co., 
138  Mo.  464,  40  S.  W.  104;  Bonner  v.  Bio  Grande  Southern 
B.  B.  Co.,  31  Colo.  446,  72  Pac.  1065;  Pierce  v.  Chicago,  M.  & 
8.  P.  By.,  52  Mont.  110,  156  Pac.  127.)  So  in  the  case  at  bar, 
the  plaintiff's  right  to  the  land  takes  effect  only  from  the  date 
of  his  application  to  purchase  on  December  4,  1909,  and  is  sub- 
ject to  the  right  of  way  across  said  land  acquired  by  the  rail- 
road and  used  continuously  since  1887. 

Plaintiff  has  no  right  of  action.  The  first  defense  sets  out 
a  complete  and  sufi&cient  defense  as  against  a  demurrer  thereto, 
for  the  reason  that  if  the  allegations  therein  contained  are  true, 
they  show  a  vested  title  in  the  defendant  and  his  predecessors 
in  interest  to  the  right  of  way  200  feet  wide  across  this  land, 
and  an  open  and  continuous  uAe  and  operation  thereof  since 
1887,  while  the  complaint  shows  that  plaintiff  did  not  make 
application  to  purchase  until  1909.  Under  such  circumstances 
he  cannot  maintain  an  action  for  damages  to  such  land  by  rea- 
son of  such  right  of  way.  The  right  of  action,  if  any,  for  such 
damages,  belongs  exclusively  to  the  owner  of  the  land  at  the 
time  the  company  took  possession  thereof  for  a  right  of  way. 
(Boberts  v.  Northern  Pac.  B.  B.  Co.,  158  U.  S.  1,  39  L.  Ed.  873, 
15  Sup.  Ct.  Rep.  756;  Northern  Pacific  B.  Co.  v.  Murray,  87 
Fed.  648,  31  C.  C.  A.  183 ;  Oreen  v.  South  Bound  B.  Co.,  112 
Ga.  849,  38  S.  E.  81 ;  Kakeldy  v.  Columbia  <&  P.  S.  B.  Co.,  37 
Wash.  675,  80  Pac.  205;  Maifet  v.  Quine,  93  Fed.  347.) 

Defendant  pleads  the  defenses  of  title  by  adverse  possession 
under  claim  of  title  based  on  color  of  title  and  various  statutes 
of  limitation  as  a  bar  to  plaintiff's  action.  There  is  no  ques- 
tion but  what  the  grant  of  rights  of  way  by  the  Act  of  Congress 
of  March  3,  1875,  when  complied  with  by  a  railroad,  and  its 
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map  of  definite  location  filed  and  approved  by  the  secretary  of 
interior  and  the  right  of  way  actually  possessed  and  used,  gives 
the  railroad  an  occupancy  and  possession  under  a  claim  of  title 
based  on  color  of  title.  "Color  of  title"  and  *' claim  of  title ''^ 
are  defined  and  the  above  statutes  construed  by  our  supreme 
court  in  the  recent  case  of  Morrison  v.  Linn,  50  Mont.  396,  14T 
Pac.  166,  167.  (See,  also,  1  Cyc.  1082-1084;  2  C.  J.,  sees.  323- 
325 ;  15  L.  B.  A.  (n.  s.)  1215,  and  exhaustive  note ;  1  B.  C.  L. 
706,  707.) 

A  patent  to  land,  previously  patented  to  another,  although 
void  and  passing  no  title,  constitutes  color  of  title.  (Payne  v. 
Markle,  89  lU.  66 ;  MidcUesboro  W.  W.  Co.  v.  Neal,  105  Ky.  586, 
49  S.  W.  428 ;  East  Tennessee  Itvn  etc.  Co.  v.  Wiggin,  68  Fed. 
446,  15  C.  C.  A.  510;  Weaver  v.  Lov^,  146  N.  C.  414,  59  S.  B. 
1041 ;  WaUamson  v.  Brown,  49  Tex.  Civ.  App.  402,  109  S.  W. 
412;  Bryant  v.  Strmk,  151  Ky.  97,  151  S.  W.  381;  Southern 
Ry.  Co.  V.  Cleveland,  169  Ala.  22,  53  South.  767.)  ''Gtood 
faith"  is  not  essential  to  color  of  title.  (1  Cyc.  1101 ;  1  B.  C.  L. 
709;  15  L.  B.  A.  (n.  s.),  and  cases  cited  on  p.  1248  of  note.) 

Where  one  occupies  land  under  "color  of  title"  for  the  re- 
quired period  to  obtain  title  by  prescription,  he  acquires  title 
not  only  to  the  land  actually  occupied  and  used,  but  also  to 
the  entire  tract  as  described  in  his  muniment.  (Sec.  6436, 
Bev.  Codes;  Morrison  v.  Lynn,  supra;  Ainsa  v.  New  Mexico  & 
A.  B,  Co.,  13  Ariz.  320,  114  Pac.  971 ;  Northern  Pacific  R.  Co.. 
V.  Smith,  171  U.  S.  260,  43  L.  Ed.  157,*  18  Sup.  Ct.  Bep.  794 ; 
Hargis  v.  Kansas  City  etc.  Ry.  Co,,  100  Mo.  210,  13  S.  W.  680  ^ 
Seaboard  Air  Une  R.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263.) 

By  virtue  of  said  Act  of  1887,  Indians  who  have  severed  their 
tribal  relations  and  taken  allotments  are  citizens,  and  entitled 
to  institute  or  defend  actions  in  state  or  federal  courts ;  and  that 
they  can  maintain  actions  in  ejectment  or  for  trespass  on  the 
land  selected  by  them.  (Wa-LarNote-Tke-Tynin  v.  Carter,  & 
Idaho,  85,  53  Pac.  106 ;  Carter  v.  Warm,  6  Idaho,  556,  57  Pac. 
314;  Brown  v.  Anderson  (Okl.),  160  Pac.  724;  Bird  v.  Terry, 
129  Fed.  472;  Sorrels  v.  Jones,  26  Okl.  569, 110  Pac.  743  ^  Smith 
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V.  Mosgrove,  51  Or.  495,  94  Pac.  970;  State  v.  Narris,  87  Neb. 
299,  55  N.  W.  1086;  State  v.  Denayer,  6  N.  D.  586,  72  N.  W. 
1014.) 

Plaintiff  waa  estopped  to  maintain  the  action.  {Roberts  v. 
Northern  Pacific  R.  Co.,  158  U.  S.  1,  39  L.  Ed.  873,  15  Sup.  C5t. 
Rep.  756 ;  Northern  Pacific  R.  Co.  v.  Smith,  171  U.  S.  260,  43 
L.  Ed.  157,  18  Sup.  Ct.  Rep.  794;  Eakeldy  v.  Columbia  &  P.  S. 
R.  Co.,  37  Waah.  675,  80  Pac.  205 ;  lAttle  BiU  v.  Swanson,  64 
Waah.  650,  117  Pac.  481 ;  Donohoe  v.  El  Paso  &  8.  W.  R.  Co.,. 
11  Am.  293,  94  Pac.  1091 ;  Penrhyn  Slate  Co.  v.  GranviUe  Elec- 
tric L.  it  P.  Co.,  181  N.  Y.  80,  2  Ann.  Cas.  782,  73  N.  E.  566.) 

Mr.  Oeorge  T.  Baggs,  for  Respondent,  submitted  a  brief. 

The  pleadings  of  the  defendant  and  its  brief  in  support  of 
its  contention  are  based,  it  seems,  upon  a  false  premise,  namely^ 
that  the  land  in  question  was  part  of  the  public  domain  of  the 
United  States.  This  presumption,  we  contend,  is  erroneous,  and,, 
being  incorrect,  appellant's  argument  and  cases  cited  in  sup- 
port thereof  have  no  application  to  the  case  at  bar. 

From  the  time  the  lands  in  the  Bitter  Root  Valley  were  with* 
drawn  from  settlement  by  President  Grant  by  proclamation 
prior  to  the  Act  of  June  5,  1872,  for  the  purpose  of  determin- 
ing whether  the  Bitter  Root  Valley  would  make  a  better  reserva- 
tion for  the  Flathead  Indians  than  the  Jocko,  said  lands  were 
held  to  be  in  a  state  of  reservation  and  not  part  of  the  public 
domain  of  the  United  States.  This  question  was  definitely  set- 
tled long  ago  when  it  was  held  by  the  Land  Department  that 
the  land  grant  of  the  Northern  Pacific  Railroad  Company  did 
not  extend  to  the  Bitter  Root  Valley  as  defined  by  the  secretary 
of  the  interior,  being  the  fifteen  townships  originally  surveyed 
under  the  Act  of  June  5,  1872,  because  said  lands  were  in  a 
state  of  reservation,  and  this  contention  has  been  uniformly  up- 
held by  the  courts  of  the  country. 

It  is  a  well-settled  rule  that  when  a  treaty  or  statute  pre- 
scribes a  particular  mode  of  conveyance,  one  independent  of 
that  mode  is  forbidden  by  implication  and  is  void.     (22  Cyc» 

67  Mont.— S 
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136,  and  cases  there  cited.)  The  only  mode  prescribed  by  law 
for  a  long  time  for  acquiring  title  to  the  Bitter  Boot  Valley 
lands  was  by  the  Act  of  June  5,  1872,  and  the  only  Act  under 
which  title  could  be  acquired  to  said  lands  especially  allotted 
to  the  Indians  is  the  Act  of  March  2,  1889.  The  Indian  could 
not  alienate  nor  could  his  trustee  for  the  United  States  govern- 
ment until  such  time  as  an  Act  was  passed  for  that  purpose. 

The  lands  of  the  Bitter  Boot  Valley  seem  to  be  in  a  class  by 
themselves.  There  was  no  law  under  which  title  to  said  lands 
could  be  acquired  after  the  Act  of  June  5,  1872,  except  under 
the  provisions  of  that  Act.  It  was  held  that  neither  the  Home- 
stead Law  nor  the  Timber  and  Stone  Law  was  applicable  to  the 
lands  in  that  valley  until  such  time  as  a  special  Act  of  Con- 
gress was  passed  for  the  purpose  of  bringing  the  lands  under 
the  provisions  of  said  Acts.  It  is  true  that  no  patents  ever 
were  delivered  to  the  Indians  to  whom  certain  lands  in  the 
valley  were  allotted  and  to  whom  patents  therefor  were  issued, 
but  it  is  a  matter  of  history  that  patents  were  issued  though 
never  delivered.  There  are  no  other  Indian  lands  in  the  United 
States  that  were  ever  in  exactly  the  same  condition  as  the  lands 
in  the  Bitter  Boot  Valley.  It  will  be  remembered  that  General 
Garfield  was  sent  to  the  valley  for  the  purpose  of  negotiating 
A  treaty  with  the  Flathead  Indians,  so  that  they  would  give  up 
their  lands  in  the  Bitter  Boot  Valley  and  consent  to  be  removed 
to  the  Jocko  reservation;  and  it  will  also  be  remembered  that 
it  was  always  contended  by  Chief  Charlos  that  he  never  signed 
said  treaty  and  that  the  signature  purporting  to  be  his  name 
which  was  attached  to  the  treaty  was  a  forgery,  and  it  was  by 
reason  of  the  objections  raised  by  him  that  these  patents  to 
the  several  allotments  of  the  Indians  in  the  Bitter  Boot  Valley 
w^ere  not  delivered  and  were  not  accepted  by  them. 

The  contention  of  the  defendant  that  it  went  into  posses- 
sion under  color  of  title  is  hardly  borne  out  by  the  fact.  Under 
Section  6436  of  the  Bevised  Codes,  there  can  be  no  claim  of 
color  of  title,  for  said  section  distinctly  requires  that  in  order 
to  be  color  of  title,  at  the  time  the  person  entered  into  the 
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possession  of  the  property  under  claim  of  title  he  must  found 
fiuch  claim  upon  a  written  instrument  as  being  a  conveyance 
of  the  property  in  question;  and  as  the  entry  upon  this  land 
was  about  a  year  prior  to  the  time  they  attempted  to  comply 
with  the  law  of  March  3,  1875,  there  was  no  written  instrument 
•at  that  time  to  give  color  of  title  to  said  claim.  It  ia  also  held 
«ven  though  they  had  entered  under  color  of  title,  that  '*A 
-deed  by  an  Indian  in  contravention  of  a  treaty  or  grant  with- 
holding or  restricting  the  power  of  alienation  is  not  color  of 
title  and  a  vendee  cannot  acquire  any  right  under  such  deed 
by  adverse  possession  or  estoppel."  (22  Cyc.  136,  and  cases 
<5ited;  Morrison  v.  Linn,  50  Mont.  396,  402,  147  Pac.  166.) 

The  cases  cited  in  appellant's  brief  are  not  applicable  to  the 
«ase  in  question,  for  the  reason  that  they  do  not  have  to  do 
with  or  do  not  relate  to  land  which  was  granted  to  the  Indian 
without  power  of  alienation.  Suppose  it  to  be  true,  as  con- 
tended by  the  appellant,  that  the  Indian  could  have  brought 
«uit  for  trespass  during  the  time  that  he  was  still  owner  of  the 
land.  That  in  no  wise  affects  this  case  or  helps  the  appellant, 
for  the  reason  that  this  is  a  continuing  trespaas,  and  though 
the  Indian  might  have  sued  for  damage  incurred  by  the  tres- 
pass during  the  time  that  he  was  entitled  to  possession,  he  could 
not  by  any  such  action  surrender  title  to  the  land  to  the  appel- 
lant. The  plaintiff  in  this  case  has  seen  fit  to  waive  the  tort 
«nd  sue  in  assuvvpsU  for  the  value  of  the  land  taken,  and  has 
not  asked  any  damages  for  the  use  and  occupation  of  the  land 
in  controversy. 

MB.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  twelve  acres  of  land 
occupied  by  the  appellant  and  ita  predecessors  in  interest  as  a 
right  of  way  for  a  railroad  across  eighty  acres  of  land,  since 
the  year  1887. 

On  July  5,  1873,  one  Trochee,  a  Flathead  Indian,  under  the 
Act  of  Congress  approved  June  5,  1872,  selected  certain  lands 
as   his  allotment  in  the  Bitter  Boot  Valley.    Thereafter   a 
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patent,  containing  restrictions  against  alienation  of  the  land, 
was  issued  but  never  actually  delivered  to  him.  Later  he  con- 
sented to  a  sale  thereof  by  the  secretary  of  the  interior,  pursu- 
ant to  the  Act  of  Congress  approved  March  2,  1889.  The  re- 
spondent, under  date  of  December  2,  1909,  in  accordance  with 
the  provisions  of  said  Act  of  March  2,  1889,  made  application 
to  purchase  the  tract  of  land  on  which  is  situated  the  right  of 
way,  and,  having  complied  with  the  terms  of  purchase,  patent 
was  issued  to  him  by  the  United  States  on  March  23,  1913.  On 
August  12,  1914,  he  oommenced  this  action  to  recover  the  value 
of  the  land  occupied  by  the  defendant. 

The  defendant  answered,  admitting  the  foregoing,  but  deny- 
ing that  plaintiff  was  in  the  possession  of  the  land  occupied  as 
right  of  way,  and  also  denying  the  allegations  of  the  complaint 
as  to  the  value  of  the  land  so  occupied.  Six  separate  defenses 
were  also  set  out  in  the  answer:  The  first,  alleging  title  in 
appellant  to  said  right  of  way  under  the  Act  of  Congress  of 
March  3,  1875,  granting  to  railroads  the  right  of  way  through 
public  lands  of  the  United  States;  the  second,  alleging  actual, 
open,  peaceable,  notorious,  undisputed  and  exclusive  adverse 
possession  of  the  right  of  way,  under  claim  of  title;  the  third, 
fourth  and  fifth,  alleging  that  plaintiff's  cause  of  action  is 
barred  by  the  provisions  of  sections  6432,  6433  and  6436  of  the 
Revised  Codes;  and  the  sixth,  alleging  that  respondent  is  es- 
topped and  precluded  from  questioning  the  title  of  plaintiff 
to  the  right  of  way. 

To  this  answer  and  to  each  separate  defense  a  general  de- 
murrer was  filed,  which  demurrer  was  sustained  by  the  court 
as  to  each  of  said  separate  defenses.  Thereafter  a  trial  was 
had  upon  the  issues  raised  by  the  pleadings  and  a  verdict  re- 
turned in  favor  of  respondent,  and  judgment  duly  entered. 
After  settlement  of  the  bill  of  exceptions,  appeal  was  taken 
direct  from  the  judgment. 

As  we  understand  respondent's  position,  it  is  that  Smith,  by 
his  purchase,  succeeded  to  the  rights  of  Trochee  in  the  land, 
and  that,  while  patent  ran  to  Smith  from  the  government,  the 
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govemment  acted  merely  as  trustee  or  agent  for  Trochee,  and 
that  title  did  not  again  vest  in  the  goYemment  as  proprietor 
after  the  selection  by  Trochee ;  also,  the  use  of  the  right  of  way 
constituted  a  continuing  trespass,  and  that  while  Trochee  might 
have  sued  for  damages  caused  by  the  trespass  during  the  time 
that  he  was  entitled  to  possession,  not  having  a  fee-simple  title 
and  his  right  to  alienate  the  land  being  prohibited,  he  could  not 
thereby  surrender  title  to  the  right  of  way  to  the  railroad  com- 
pany, and  the  railroad  company  is  liable  to  the  present  owner 
for  the  value  of  the  land  appropriated. 

Section  3  of  the  Act  of  June  5,  1872,  9upra,  provides:  ''That 
any  of  said  Indians,  being  the  head  of  a  family,  or  twenty-one 
years  of  age,  who  shall  at  the  passage  of  this  Act,  be  actually 
residing  upon  and  cultivating  any  portion  of  said  lands,  shall 
be  permitted  to  remain  in  said  valley  and  pre-empt  without  cost 
the  land  so  occupied  and  cultivated,  not  exceeding  in  amount 
one  hundred  and  sixty  acres  for  each  of  such  Indians,  for  which 
he  shall  receive  a  patent  without  power  of  alienation ;  Provided, 
that  such  Indian  shall,  prior  to  August  first,  eighteen  hundred 
and  seventy-two,  notify  the  superintendent  of  Indian  affairs  for 
Montana  Territory  that  he  abandons  his  tribal  relations  with 
said  tribe,  and  intends  to  remain  in  said  valley :  And  Provided 
further,  that  said  superintendent  shall  have  given  such  Indian 
at  least  one  month's  notice  prior  to  the  date  last  above  men- 
tioned of  the  provisions  of  this  Act  and  of  his  right  so  to  re- 
main as  provided  in  this  section  of  this  Act."  (17  U.  S.  Stats. 
at  Large^  p.  226.) 

By  an  Act  of  Congress,  approved  March  2,  1889  (25  Stats, 
at  Large,  p.  871),  it  was  provided  ''that  the  secretary  of  the 
interior,  with  the  consent  of  the  Indians  severally  to  whom  pat- 
ents have  been  issued  for  lands  assigned  to  them  in  the  Bitter 
Root  Valley  in  Montana,"  under  the  provisions  of  the  Act  of 
June  5,  1872,  mpra,  "be,  and  he  hereby  is,  authorized  to  cause 
to  be  appraised  and  sold  all  the  lands  allotted  and  patented  to 
said  Indians;  *  *  *  that  the  net  proceeds  from  the  sale  of 
the  lands  herein  authorized  shall  be  placed  in  the  Treaaoiy  to 
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the  credit  of  the  Indians  severally  entitled  thereto,"  with  au- 
thority vested  in  the  secretary  to  pay  the  Indian  patentees  the 
purchase  price  received  from  the  sale  in  such  maimer  as  he 
might  deem  for  their  best  interests.  Section  6  of  the  Act  pro- 
vides that  in  the  event  of  the  sale  of  such  lands,  the  secretary 
of  the  interior  shall  remove  the  Indian  whose  lands  may  have 
been  sold  to  the  general  reservation  known  as  the  Jocko  reser- 
vation. 

It  is  the  contention  of  the  appellant  that,  one  of  the  require- 
[1]  ments  of  said  Act  of  Congress  of  June  5,  1872,  being  that 
the  allottee  must  signify  his  intention  to  abandon  his  tribal  re- 
lations before  being  entitled  to  the  benefits  of  said  Act,  his 
selection  having  been  approved,  Trochee  became  a  citizen  of  the 
United  States  upon  the  passage  and  approval  of  the  Act  of 
February  8,  1887  (24  Stats,  at  Large,  p.  390),  section  VI  of 
which  is  as  follows:  "And  every  Indian  bom  within  the  terri- 
torial limits  of  the  United  States  to  whom  allotments  shall  have 
been  made  under  the  provisions  of  this  Act,  or  under  any  law 
or  treaty,  and  every  Indian  bom  without  the  territorial  limits 
of  the  United  States,  who  has  voluntarily  taken  up,  within  said 
limits,  his  residence  separate  and  apart  from  any  tribe  of  In- 
dians therein,  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges  and  immunities  of  such 
citizens." 

In  the  case  of  Matter  of  Heff,  197  U.  S.  488,  49  L.  Ed.  848, 
25  Sup.  Ct.  Rep.  506,  in  an  opinion  by  Mr.  Justice  Brewer,  it 
was  held  that  under  said  Act  an  Indian  who  has  received  an 
allotment  and  patent  for  land  is  no  longer  a  ward  of  the  gov- 
ernment, but  a  citizen  of  the  United  States  and  of  the  state 
in  which  he  resides,  not  within  the  reach  of  Indian  regulations 
on  the  part  of  Congress,  and  that  this  emancipation  from  fed- 
eral control  cannot  be  set  aside  without  the  consent  of  the  In- 
dian or  the  state,  nor  is  it  affected  by  the  provisions  of  the  Act 
subjecting  the  land  allotted  to  conditions  against  alienation, 
and  guaranteeing  him  an  interest  in  tribal  property.    In  the 
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foregoing  case  the  supreme  eourt  of  the  United  States  expressly 
approved  the  decisions  of  similar  import  rendered  by  the  su- 
preme courts  of  several  of  the  states,  as  follows:  State  v. 
Denoyer,  6  N.  D.  586,  72  N.  W.  1014 ;  State  v.  Norris,  37  Neb. 
299,  55  N.  W.  1086 ;  Wa^La-Note-Tke-Tynin  v.  Carter,  6  Idaho, 
85,  53  Pac.  106 ;  In  re  Naw-Oe-Zhuck,  69  Kan.  410,  76  Pac.  877 ; 
United  States  v.  Bickert,  106  Fed.  1,  5 ;  Farrell  v.  United  States, 
110  Fed.  942,  947,  49  C.  C.  A.  183;  Boyd  v.  State  of  Nebraska 
(Thayer),  143  V.  S.  135,  162,  36  L.  Ed.  103,  12  Sup.  Ct.  Rep. 
375. 

That  the  Indians  to  whom  allotments  were  made  in  the  Bitter 
Root  Valley  were  recognized  as  citizens  by  the  secretary  of  the 
interior  and  the  attorney  general  of  the  United  States  is  {Plainly 
implied  in  the  report  of  General  Henry  B.  Carrington  (ap- 
proved by  the  secretary  of  the  interior),  agent  of  the  Interior 
Department  and  special  attorney  for  the  government,  acting  in 
those  capacities  in  obtaining  the  consent  of  the  Indians  to  the 
sale  of  their  lands  by  virtue  of  the  Act  of  Congress  of  March  2, 
1889,  supra,  (See  Report  of  the  Secretary  of  the  Interior, 
Vol.  12,  Senate  Executive  Doc.,  1889-90;  Doc.  No.  221,  51st 
Congress,  First  Session.) 

While  it  is  true,  as  appears  from  General  Carrington 's  report, 
that  the  patents  to  such  Indians  were  never  actually  delivered 
to  the  allottees  (and  it  is  conceded  that  none  was  delivered  to 
Trochee),  Trochee  took  the  necessary  steps  to,  and  did,  acquire 
an  allotment,  thereby  becoming  a  citizen  of  the  United  States. 

The  said  Act  of  February  8,  1887,  was  amended  on  May  8, 
1906  (24  Stats,  at  Large,  390,  as  amended  by  31  Stats,  at  Large, 
1447 ;  34  Stats,  at  Large,  182;  3  Fed.  Stats.  Ann.,  2d  ed.,  p.  830), 
so  that  citizenship  does  not  follow  allotment,  but  is  dependent 
upon  the  issuance  of  the  second  or  final  patent,  etc.  While  not 
important  here,  it  has  been  held  that  this  amendment  was  not 
retroactive.     (See  Staie  v.  Lott,  21  Idaho,  646,  123  Pac.  491.) 

It  has  been  repeatedly  held  that  by  virtue  of  the  Act  of  Feb- 
ruary 8,  1887,  supra,  Indians  who  have  severed  their  tribal 
relations  and  taken  allotments  are  citizens  and  entitled  to  in- 
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stitute  or  defend  actions  of  ejectment  or  trespass  in  state  or 
federal  courts,  regardless  of  the  prohibition  against  the  aliena- 
tion of  the  lands  obtained  under  their  allotment.  (Smiih  v. 
Mosgrove,  61  Or.  495,  94  Pac.  970;  WorLa-Note-Tke'Tynin  v. 
Carter,  supra;  Carter  v.  Wann,  6  Idaho,  556,  57  Pac.  314 ;  Bown 
V.  Anderson  (Okl.),  160  Pac.  724;  Bird  v.  Terry,  129  Fed.  472.) 

With  exceedingly  few  exceptions,  and  those  often  founded 
[2]  upon  peculiar  situations,  the  rule  is  well  established  that 
where  land  is  taken  by  a  corporation  authorized  to  exercise 
the  right  of  eminent  domain,  the  right  to  compensation  for 
damages  accrues  to  the  owner  at  once  and  does  not  pass  to  a 
subsequent  purchaser  by  the  mere  conveyance  of  the  land. 
(See  numerous  cases  cited  in  Decennial  Digest,  Eminent  Do- 
main, 153,  284.) 

In  Roberts  v.  Northern  Pac.  B.  B.  Co.,  158  U.  S.  1,  39  L.  Ed. 
873,  15  Sup.  Ct.  Rep.  756,  the  court  said:  ''So  far  as  those 
portions  of  the  lands  described  in  the  bill  of  complaint  consist 
of  parcels  held  and  used  by  the  railway  company  for  the  neces- 
sary and  useful  purposes  of  their  road  as  a  public  highway,  it 
is  obvious  that  the  title  and  possession  thereof  cannot  be  suc- 
cessfully assailed  by  the  appellants.  The  latter  became  pur- 
chasers long  after  the  railroad  company  had  entered  into  visible 
and  notorious  possession  of  these  portions  of  the  lands,  and  had 
constructed  the  roads,  wharves  and  other  improvements  called 
for  by  their  contract  with  the  county.  It  is  well  settled  that 
where  a  railroad  company,  having  the  power  of  eminent  domain, 
has  entered  into  actual  possession  of  land  necessary  for  its 
corporate  purposes,  whether  with  or  without  the  consent  of 
the  owner  of  such  lands,  a  subsequent  vendee  of  the  latter  takes 
the  land  subject  to  the  burthen  of  the  railroad,  and  the  right 
to  payment  from  the  railroad  company,  if  it  entered  by  virtue 
of  an  agreement  to  pay,  or  to  damages,  if  the  entry  was  unau- 
thorized, belongs  to  the  owner  at  the  time  the  railroad  took 
possession."  (See,  also.  Northern  Pac.  By.  Co.  v.  Murray,  87 
Fed.  648,  81  0.  0.  A.  183;  Green  v.  South  Bound  B.  Co.,  112 
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Ga.  849,  38  S.  E.  81 ;  Kakddy  y.  Colwnibia  A  P.  S.  B.  Co.,  37 
Wash.  675,  80  Pae,  205;  Maffet  v.  Qnine,  93  Fed.  347.) 

In  Kakeldy  ▼.  Columbia  &  P.  8.  B.  Co,,  supra,  the  plaintiff 
purchased  the  land  in  suit  after  the  construction  of  the  road. 
Speaking  of  plaintiff's  cause  of  action  the  court  said:  '^The 
deeds  under  which  he  claims  are  in  evidence.  They  contain 
no  transfer  to  him  of  any  right  of  action  which  his  grantor  may 
have  had  against  the  railroad  company,  if  he  had  any  such. 
An  owner  of  land  who  stands  by  and  without  protest  sees  a 
railroad  constructed  thereon  is  estopped  thereafter  to  main- 
tain an  action  in  ejectment  or  a  suit  for  injunction  to  prevent 
the  operation  of  the  road.  His  remedy  is  limited  to  an  action 
for  damages  for  his  compensation.  •  •  •  '*  (Little  Bill  v. 
Swwnsofi,  64  Wash.  650,  117  Pac.  481 ;  Northern  Pac.  B,  Co.  v. 
Smith,  171  U.  S.  260,  43  L.  Ed.  157,  18  Sup.  Ct.  Eep.  794; 
Donohoe  v.  El  Paso  &  8.  W.  B.  Co.,  11  Ariz.  293,  94  Pac.  1091 ; 
aflSrmed,  214  U.  S.  499,  53  L.  Ed.  1060,  29  Sup.  Ct.  Rep.  698 ; 
Northern  Pac,  By.  Co.  v.  Murrwy,  supra.) 

In  Boheris  v.  Northern  Pac.  B.  B.  Co.,  supra,  the  court  said: 
"The  conclusion,  therefore,  seems  warranted  that,  as  to  those 
portions  of  the  lands  in  question  which  are  occupied  and  used 
by  the  railroad  company,  the  county  (plaintiff's  grantor) 
having  stood  by  for  years  and  permitted  the  company  to  pro- 
ceed in  the  construction  of  its  road  and  appurtenances  at  a 
vast  expense,  and  having  accepted  large  sums  of  taxes,  would 
be  estopped  from  interfering  with  the  possession  of  the  railroad 
company.  A  fortiori,  it  follows  that  Roberts,  buying  with 
notice,  could  not  maintain  either  trespass  or  ejectment  for  such 
portions,  nor  would  he,  as  such  purchaser,  be  entitled  to  re- 
cover damages  for  the  occupation  thereof.  The  foregoing 
observations  apply  only  to  those  portions  of  the  lands  in  ques- 
tion which  have  been  actually  occupied  and  used  by  the  rail- 
road company  for  corporate  purposes,  or,  in  other  words,  to 
such  lands  as  the  railroad  company  could  have  condemned  by 
the  exercise  of  its  right  of  eminent  domain." 
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In  this  action  no  question  is  involved  concerning  ejectment 
or  damages  other  than  those  arising  from  the  actual  appro- 
priation of  the  land  occupied  as  a  right  of  way. 

Plaintiff  is  seeking  to  recover  the  value  of  the  land  appro- 
priated. This  is  a  right  which  was  possesssed  only  by  Trochee, 
and  there  is  no  claim  upon  plaintiff's  part  that  Trochee  or  the 
government  assigned  to  him  the  right  to  recover  such  dam- 
ages. His  right  is  based  solely  upon  the  patent  from  the 
government,  which,  concededly,  is  silent  as  to  the  right  of  way. 
No  assignment  of  his  right  to  such  damages  having  been  made 
to  the  plaintiff,  he  should  not  recover  herein. 

The  railroad  company  went  into  possession  in  1887,  and  ever 
since  has  remained  in  open  and  notorious  possession,  having 
been  in  such  possession  approximately  twenty-seven  years  at 
the  time  this  action  was  commenced.  So  far  as  disclosed  by 
the  record  (and  the  separate  defenses  must  be  taken  as  true 
upon  this  appeal,  because  standing  upon  the  demurrers  there- 
to), no  claim  or  demand  of  any  kind  was  made  upon  the  rail- 
road company,  either  by  Trochee  or  the  government,  or  the 
present  plaintiff,  prior  to  the  issuance  of  the  patent.  Though, 
if  Trochee  or  the  government  had  seen  fit,  an  action  in  trespass 
or  ejectment  could  have  been  brought  against  the  company  at 
any  time,  unless  barred  by  estoppel  or  limitation.  That  the 
plaintiff  purchased  with  notice  of  defendant's  occupancy  there 
can  be  no  question. 

Conceding,  though  not  deciding,  that  an  action  for  damages 
in  the  nature  of  compensation  could  not  have  been  maintained 
by  Trochee  because  of  the  restrictions  upon  his  right  to  con- 
vey, prior  to  the  issuance  of  final  patent,  we  fail  to  see  how 
this  could  benefit  plaintiff.  He,  not  having  been  the  owner  at 
the  time  of  the  taking  of  the  land,  may  not  now  maintain  an 
action  for  such  damages. 

The  plaintiff  not  being  in  position  to  recover  upon  his  cause 
of  action  for  the  reasons  stated,  it  is  unnecessary  to  pass  upon 
the  other  questions  raised. 
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The    judgment  is  reversedi  with   directions  to  the  district 
court  to  dismiss  the  action. 

Reversed. 

Uk  Chief  Juotick  Bbantly  and  Assooutb  Jubtiobs  Hollo* 
WAY,  Matthews  and  Goopeb  concur. 


GALLATIN    VALLEY    ELECTRIC    RT.,    Appellant,    v. 

NEIBLE  et  al..  Respondents. 

(No.  4,059.) 
(Submitted  November  11,  1919.    Decided  December  29,  1919.) 

[1S6  Pac.  689.] 

Kailroads  —  Emineni  Domain — Damages  —  Oeneral  NeigTibor- 
hood  Benefits — Evidence — Offers  Made  to  Owner — Inadmissi- 
bility— Judgment — Compound  Interest — Harmless  Error. 

Eminent  Domain — Bail  road  Right  of  way — General  Neighborhood  Bene- 
fits— ETvidence — ^Inadmisribility. 

1.  Where  land  is  taken  by  a  railroad  company  for  right  of  way 
pnrpo«eB,  general  neighborhood  benefits  reeulting  to  the  owner  in 
common  with  othert  from  the  constmction  of  the  road,  the  building 
of  a  depot,  elevator,  etc.,  but  not  peculiar  or  special  to  himself,  may 
not  be  set  off  against  the  damagee  resulting  to  him  from  the  taking 
of  the  land;  hence  evidence  of  auch  general  benefits  was  properly 
excluded. 

[As  to  the  deduction  of  benefits  in  assessing  damages  in  eminent 
domain  proceedings,  see  notes  in  13  Ann.  Gas.  603;  19  Ann.  Oae. 
859;  Atm.  Cas.  1914B,  478.] 

Same — Damages — Computation. 

2.  Under  section  7342,  Bevised  Codes,  damages  suffered  by  the 
owner  of  lend  taken  by  condemnation  proceedings  for  a  railroad 
right  of  way  must  be  computed  as  of  the  day  of  the  summons. 

Same — ^Jud^ent — Compound  Interest. 

3.  A  judgment  in  condemnation  proceedings  arrived  at  by  deduct- 
ing from  the  amount  awarded  to  the  owner  of  the  land  taken  the 
sum  paid  into  court  at  the  time  the  plaintiff  railroad  company  was 
let  into  possession,  computing  interest  upon  the  balance  so  ascer- 
tained from  that  date  to  the  date  of  entry  of  judgment  and  adding 
it  to  such  balance,  the  sum  total  to  bear  interest  at  eight  per  cent 
per  annum  nntil  paid,  was  not  objectionable  as  allowing  eompouBd 
interest. 

Same — Offers  Made  to  Owner — Evidence— Harmless  Efrror. 

4.  Error  in  permitting  the  husband  of  defendant  in  condemnation 
proceedings  to  testify  thAt  an  offer  of  $125  per  acre  of  the  land  in 
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question  had  been  made,  held  to  have  been  rendered  harmless  by  an 
instruction  to  the  jury  not  to  consider  any  evidence  of  offers  made 
and  refused  at  any  time. 

Appeal  from  District  Court  of  OaUatin  County;  Ben  B.  Law, 
Judge. 

Proceedings  in  eminent  domain  by  the  Qallatin  Valley  Elec- 
tric Railway,  a  corporation,  against  Matthias  Neible  and  Susan 
B.  Clark.  From  the  judgment  in  favor  of  defendants  and  an 
order  denying  plaintiff  a  new  trial,  plaintiff  appeals.  Order 
affirmed,  and  judgment  directed  to  be  modifiedi  and  as  modified, 
to  stand  affirmed. 

Mr.  Walter  8.  Hartman,  for  Appellant,  submitted  a  brief, 
and  argued  the  cause  orally. 

From  the  authorities  below  cited,  we  affirm  the  doctrine  that 
when  the  land  owner  has  been  paid  the  full  value  of  the  land 
actually  taken  for  railroad  purposes,  the  road  has  been  con- 
structed, and  the  market  value  of  his  property  remaining  has 
been  enhanced  by  the  improvement,  the  rule  that  provides  that 
property  shall  not  be  taken  for  public  use  without  compensa- 
tion first  being  paid  has  been  fully  satisfied;  that  it  is  to  be 
presumed  that  the  improvement  when  constructed  will  con- 
tinue to  be  operated  as  constructed  and  not  dismantled  and 
abandoned;  that  the  properly  is  benefited  if  it  is  enhanced  in 
value  by  the  construction,  maintenance  and  operation  of  the 
improvement,  whether  such  enhancement  be  by  reason  of  special 
facilities  afforded  the  land  owner  for  transportation  purposes 
or  by  reason  of  an  increase  in  value  to  the  lands,  common  to 
other  lands  in  the  immediate  vicinity,  and  that  the  mere  fact 
that  other  lands  are  likewise  increased  in  value  does  not  pre- 
vent the  consideration  of  the  enhancement  in  value  of  the  lands 
in  question.  (See  10  B.  C.  L.,  sec.  140 ;  15  Cyc.  767,  768 ;  Moran 
V.  Ross,  79  Cal.  549,  21  Pac.  958;  California  Pac.  R.  Co.  v. 
Armstrong,  46  Cal.  85;  Beveridge  v.  Letvis,  137  Cal.  619,  92 
Am.  St.  Rep.  188,  59  L.  B.  A.  581,  67  Pac.  1040,  70  Pac.  1083 ; 
Fifer  v.  Bitter,  159   Ind.  8,  64  N.  B.  463;   Lewis  v.  City  of 
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Seattle,  5  Wash.  741,  32  Pac.  794 ;  HObaume  v.  Suff'olk  County, 
120  Mass.  393,  21  Am.  Rep.  522 ;  Sutro  v.  Manhattan  By,  Co., 
137  N.  Y.  692,  33  N.  E.  334;  Abney  v.  Texarkana  8.  &  N,  By. 
Co.,  105  La.  446,  29  South.  890;  Baltimore  <&  N.  Y.  B.  Co.  v. 
Bouvier,10  N.  J.  Bq.  158,  62  Atl.  868;  Brand  v.  Union  Ele- 
vated By,  Co.,  258  lU.  133,  Ann.  Cas.  1914B,  473,  L.  R.  A. 
1918A,  878,  101  N.  E.  247;  Chicago,  8,  F.  &  C.  By,  Co,  v. 
McGrew,  104  Mo.  282,  15  S.  W.  931 ;  Nelson  v.  Atlanta,  138  Ga. 
252,  75  S.  E.  245 ;  Western  Newspaper  Union  v.  Des  Moines, 
157  Iowa,  685,  140  N.  W.  367 ;  Ctuster  Toumship  v.  Dawson, 
178  Mich,  367,  144  N,  W.  862;  Little  Tarkio  Drainage  District 
V.  Bichardson,  237  Mo.  49,  139  S.  W.  576 ;  New  York  etc.  By. 
Co.  V.  8ie1>reckt,  73  Misc,  Rep,  219,  130  N,  Y.  Snpp.  1005; 
Bridnerd  v.  State,  74  Misc.  Rep.  100,  131  N.  Y.  Supp.  221; 
Bramlett  v.  City  Council  of  OreenvUle,  88  S.  C.  110,  70  S.  E. 
460;  BaOey  v,  Clinton,  88  S.  C.  118,  70  S.  E,  446.) 

Mr.  Oeorge  Y.  Patten,  for  Respondent,  submitted  a  brief  and 
argrned  the  cause  orally. 

It  is  universally  held  that  only  benefits  which  are  peculiar  to 
the  land  in  controversy,  and  not  such  as  are  general  to  lands  in 
the  neighborhood,  ar^  to  be  allowed  as  offsets  against  the  dam- 
ages caused  by  the  severance.  This  rule,  moreover,  is  not  neces- 
sarily affected  by  the  other  rule,  announced  by  some  of  the 
courts,  that  special  benefits  which  are  allowable  do  not  cease  to 
be  such  because  they  also  accrue  to  other  lands  not  damaged 
by  the  railroad.  This  latter  rule,  however,  must  be  taken  in  a 
very  restricted  sense,  if  it  can  be  justified  as  a  correct  state- 
ment of  a  principle  at  all,  and  can  only  be  applied  in  excep- 
tional cases,  because  it  manifestly  impinges  upon  the  other  rule 
just  stated,  which  marks  the  fundamental  distinction  between 
benefits  which  are  chargeable,  and  those  which  are  not  Neither 
of  these  rules,  however,  determines,  but  both  merely  evolve,  the 
question  here  as  to  what  are  the  '^ benefits"  which  are  special 
and  allowable  as  offsets,  as  distinguished  from  those  benefits 
which  are  general  and  are  not  to  be  allowed. 
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Cases  containing  interesting  discussions  of  the  subject  of  the 
general  rule  which  has  just  been  stated,  that  benefits  must  be 
special  and  peculiar  to  the  land  as  distinguished  from  those 
which  are  general  in  character,  are:  Owywndcti  Valley  By.  Co^ 
V.  Bushirk,  57  W.  Va.  417,  110  Am.  St.  Bep.  785,  50  a  E.  521 ; 
Heninger  v.  Peery,  102  Va.  896,  47  S.  E.  1013 ;  Southern  Illiwis 
&  M.  Bridge  Co.  v.  Stone,  194  Mo.  175,  92  S.  W.  475 ;  Lambeth 
V.  Sovihem  Power  Co.,  152  N.  C.  371,  67  S.  E.  921 ;  Whitman 
y.  Boston  &  M.  B.  B.,  89  Mass.  (7  Allen)  313 ;  Cross  y.  Plymouth 
CoMuniy,  125  Mass.  557 ;  French  y.  Lowell,  117  Mass.  363. 

It  is  well  established  that  the  construction  of  depots  or 
stations,  or  similar  conyeniences,  within  the  yicinity,  is  not  a 
special  benefit  which  can  properly  be  allowed.  {"Washhurn  y. 
UUwavkee  etc.  B.  Co.,  59  Wis.  364,  18  N.  W.  328,  333 ;  PochUa 
V.  Calmrt  etc.  By.  Co.,  31  Tex.  Ciy.  App.  398,  72  S.  W.  255  ^ 
Kirby  y.  Panhandle  &  Q.  By.  Co.,  39  Tex.  Ciy.  App.  252,  8a 
S.  W.  281 ;  IrUemational  &  0.  N.  B.  Co.  y.  Bell,  62  Tex.  Ciy. 
117,  130  S.  W.  634;  Sloan  y.  New  York  El.  B.  Co.,  63  Hun, 
300,  17  N.  Y.  Supp.  769 ;  IlUnois,  I.  cfe  M.  B.  Co.  y.  Borms,  21» 
ni.  179,  76  N.  E.  149 ;  Boberts  y.  Board  of  Brown  County 
Commrs.,  21  Kan.  247 ;  Hempstead  y.  Salt  Lake  City,  32  Utah^ 
261,  90  Pac.  397 ;  Little  Bock  &  Ft.  8.  By.  Co.  y.  AUister,  68 
Ark.  600,  60  S.  W.  953;  SuUivam.  y.  North  Hudson  County^ 
B.  B.  Co.,  51  N.  J.  L.  518,  18  Atl.  689 ;  Pichon  y.  Martin,  3& 
Ind.  App.  167,  73  N.  E.  1009 ;  Lake  Boland  El  By.  Co.  y.  Fncfc„ 
86  Md.  259,  37  Atl.  650.)  No  deduction  is  to  be  allowed  for 
benefits  arising  from  the  construction  and  operation  of  the  rail- 
road. (Union  Traction  Co.  y.  PfeU,  3»  Ind.  App.  51,  78  N.  E. 
1052.) 

The  general  enhancement  in  the  yalue  of  lands  adjoining^ 
and  in  the  yicinity  of  the  railroad,  due  to  the  building  of  the 
railroad,  is  not  a  proper  element  of  benefit  to  be  allowed,  many 
of  the  courts  remarking  that  the  owner,  and  not  the  railroad 
company,  is  entitled  to  this  increase.  (Mahaffey  y.  Beech  Creek 
B.  B.,  163  Pa.  St.  158,  29  Atl.  881 ;  Shimer  y.  Easton  By.  Co., 
205  Pa.  648,  55  Atl.  769 ;  Eastern  Texas  B.  Co.  y.  Eddings,  3U 
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Tex.  Civ.  App.  170,  70  S.  W.  98;  8t.  Louis,  M,  &  8.  E.  R. 
Co.  V.  Continenidl  Brick  Co.,  198  Mo.  698,  96  S.  W.  1011  j 
WiUiamson  v.  Bead,  106  Va.  453,  56  S.  B.  174;  Crystai  City 
dk  V.  R.  Co.  V.  Soothe  (Tex.  Civ.  App.),  126  S.  W.  700;  Routh 
V.  Texas  Traction  Co.  (Tex.  Civ.  App.),  148  S.  W.  1152;  Buck- 
hannon  &  N.  R.  Co.  v.  Great  Scott  Coal  (b  Coke  Co.,  75  W.  Va. 
423,  83  S.  E.  1031 ;  Pittsburgh  B,  &  B.  R.  Co.  v.  McCloskeyr 
110  Pa.  St.  436,  1  Ati.  555 ;  Mississippi  Ry.  Co.  v.  McDonaldj. 
59  Tenn.  (12  Heisk.)  54.) 

ME.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

This  is  an  action  by  appellant  to  condemn  a  right  of  way  for 
a  railroad  through  the  lands  of  respondents.  On  May  25, 1910, 
commissioners  were  appointed,  who  filed  their  report  on  June 
7  of  that  year,  assessing  damages  in  favor  of  respondents.  On 
June  11,  1910,  the  appellant  gave  bond  to  the  respondents  for 
the  construction  of  farm  crossings,  fences,  etc,  and  on  said  date 
paid  into  court  $1,265  for  the  benefit  of  respondent  Clark,  and 
likewise  paid  for  the  benefit  of  respondent  Neible,  $1,027.25^ 
such  sums  being  the  amount  of  damages  awarded  to  them  re- 
spectively by  the  commissioners.  An  order  was  made  of  that 
date,  admitting  the  appellant  to  possession  of  the  lands  sought 
to  be  condemned  in  the  condemnation  proceedings.  Respond- 
ents appealed  from  the  award  of  the  commissioners  on  the  sixth 
day  of  July,  1910,  and  received  the  money  which  had  been 
so  deposited  into  court  as  damages.  On  the  trial  of  the  appeal 
in  the  district  court,  the  jury  returned  a  verdict  assessing  dam- 
ages in  favor  of  the  respondents,  as  follows:  To  Clark,  for  the 
value  of  the  land  taken,  $1,234;  severance  damages,  $1,500, 
making  a  total  of  $2,734;  and  to  Neible,  for  the  value  of  the 
land  taken,  $903 ;  severance  damages,  $1,200,  making  a  total  of 
$2,103. 

The  court  rendered  judgment  in  favor  of  the  respondents  re- 
spectively, crediting  upon  the  verdict  in  favor  of  Clark,  the  said 
sum  of  $1,265,  paid  into  court  for  her  on  June  11,  1910,  and 
rendered  judgment  against  the  appellant  for  the  balance  of 
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$1,469,  with  interest  at  eight  per  cent  per  annum  from  Jane  11, 
1910,  the  date  of  the  order  letting  plaintiff  into  possession,  to 
the  date  of  judgment,  to  wit,  April  19,  1916,  which  interest 
was  computed  at  $835.35,  making  a  total  of  $2,274.35.  The 
court  likewise  credited  upon  the  verdict  in  favor  of  Neible  the 
said  sum  of  $1,027.25,  and  Neible  was  awarded  a  judgment  for 
the  sum  of  $1,665.08,  which  includes  interest  computed  upon  the 
same  basis. 

It  is  conceded  that  the  judgment  erroneously  allowed  inter- 
est to  the  respondents  in  excess  of  that  to  which  they  were 
respectively  entitled,  as  follows :  To  Clark,  $117.60,  and  to  Neible, 
$86.15. 

Upon  the  trial,  the  appellant  contended  that  because  of  the 
[1]  building  of  a  depot,  stockyards,  elevator  and  side-tracks, 
a  portion  of  which  was  located  on  the  land  taken  from  Neible, 
and  a  portion  of  which  was  immediately  north  of  and  adjoin- 
ing the  Clark  tract,  certain  special  benefits  had  accrued  to  the 
respondents  by  reason  of  the  construction,  operation  and  main- 
tenance of  the  road,  because  of  which  the  tracts  of  land  in 
question  belonging  to  the  respondents,  in  common  with  other 
tracts  of  land  immediately  in  the  neighborhood  and  adjacent  to 
the  road,  had  been  increased  in  value,  and  that  by  reason  of 
these  facts  a  special  benefit  had  accrued  to  these  lands  which, 
while  more  or  less  common  to  the  other  lands  immediately  in  the 
vicinity,  were  of  special  benefit  to  respondents'  lands.  All  the 
evidence  tending  to  show  benefits  to  the  lands  of  respondents 
by  reason  of  the  construction,  maintenance  and  operation  of 
the  road  and  these  improvements,  was  either  excluded  by  the 
court,  stricken  out  after  it  was  admitted,  or,  if  not  stricken 
out,  taken  from  the  jury  by  instructions.  The  principal  point 
raised  in  the  arguments  upon  the  appeal  is  that  this  evidence 
■should  have  been  admitted  to  offset  the  damages  sustained  by 
respondents,  and  that  because  of  its  exclusion  and  the  refusal 
of  the  court  to  instruct  the  jury  that  such  deduction  should  be 
made,  a  new  trial  should  be  granted.    No  evidence  was  offered. 
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however,  tending  to  show  that  by  the  construction  of  the  road 
or  its  improvements  any  physical  benefit  to  the  lands  ensued. 

In  TeUowsione  Park  By.  Co.  v.  Bridger  Coal  Co,,  34  Mont. 
545,  115  Am.  St.  Eep.  546,  9  Ann.  Cas.  470,  87  Pac.  963,  this 
question  was  suggested,  but  decision  thereon  was  reserved  for 
subsequent  determination. 

The  statute  (Rev.  Codes,  sec.  7341,  subd.  3)  provides  that  the 
method  to  be  pursued  in  offsetting  benefits  to  the  land  against 
the  damages  sustained  is  that  the  commissioners  shall  ascer- 
tain how  much  the  land  not  to  be  taken  will  be  benefited  by  the 
-construction,  and  if  the  benefits  shall  be  equal  to  the  damage 
assessed,  the  owner  shall  be  allowed  no  compensation  except 
the  value  of  the.  portion  taken ;  but  if  the  benefit  shall  be  less 
than  the  damages  assessed,  the  former  shall  be  deducted  from 
the  latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value.  Section  7344  provides  that  upon  ap- 
peal being  taken,  the  damages  to  which  the  owner  may  be 
entitled  shall  be  reassessed  upon  the  same  principle  as  pre^ 
■scribed  for  assessment  thereof  by  the  commissioners. 

There  is  'much  conflict  in  the  authorities  as  to  what  enhance- 
ment, if  any,  in  the  value  of  property  by  reason  of  the  con- 
struction of  a  railroad,  may  be  considered  as  a  benefit  to  offset 
damages,  and    also  as  to  what  is  the   meaning   of   the   term 
'''benefit"  in  the  sense  that  such  benefit  may  be  deducted  from 
the  damages  sustained.    These  are  frequently,  and  quite  gen- 
erally, divided  into  three  classes:  (1)  General  benefits,  or  those 
arising  from  causes  which    affect  the  whole    community  and 
perhaps  raise  the  value  of  land  in  an  entire  city  or  townj  (2) 
neighborhood  benefits,  or  those  accruing  to  a  certain  definite 
district  by  reason  of   its  nearness  to  the   improvements;   (3) 
peculiar  benefits,  or  those  affecting  a  particular  estate  by  rea- 
•son  of  its  direct  relation  to  the  improvement.     (10  B.  C.  L. 
159.) 

Many  of  the  cases  maintain  the  doctrine  as  contended  for  by 
appellant :  That  the  damages  sustained  by  the  land  owner  may 
ibe  offset  by  the  enhanced  value  of   his  land,  construction  of 

67  ICoBt.- 
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depots,  etc.,  at  or  near  thereto,  etc.;  but  even  where  allowances 
are  made  for  differences  in  constitutional  and  statutory  pro- 
visions as  well  as  the  peculiar  facts  involved  in  the  various 
cases,  they  cannot  all  be  harmonized.  However,  it  may  be 
stated  as  a  general  rule  that  general  and  neighborhood  benefits 
resulting  to  the  owner  in  common  with  others  may  not  be  set 
off  against  the  damages  to  the  owner,  and  that  the  benefits 
which  may  be  deducted  must  be  special  or  local,  or  such  as 
result  directly  and  i>eculiarly  to  the  particular  tract  of  which 
a  part  is  taken.     (15  Cyc.  770.) 

The  rule  is  also  thus  stated  in  Lewis  on  Eminent  Domain, 
volume  2,  third  edition,  section  703:  ''It  seems  to  the  writer 
that  nothing  should  be  regarded  as  a  special  benefit  except 
(1)  a  physical  improvement  of  the  property  in  question  by 
reason  of  the  construction  of  the  public  work  for  which  the 
part  has  been  taken,  when  the  manner  of  construction  is  made 
a  part  of  the  condemnation  proceedings,  so  that  the  manner  of 
construction  cannot  be  changed  to  the  detriment  of  the  prop- 
erty without  compensation,  and  (2)  the  conferring  upon  the 
property  of  some  right  or  privilege,  which  becomes  appur- 
tenant thereto  and  renders  the  property  more  valuable,  and 
which  cannot  be  destroyed  or  impaired  without  compensation. 
Unless  the  benefits  proposed  to  be  set  off  are  secured  to  the 
owner  by  a  valid  title,  if  he  may  be  deprived  of  them  without 
compensation,  by  a  change  of  construction  or  by  a  change  of 
use  and  occupation,  then  they  should  not  be  taken  into  consid- 
eration. An  example  of  the  first  sort  of  benefit  is  where  a  rail- 
road is  so  constructed  through  property  as  to  afford  it  needed 
drainage,  provided  the  mode  of  construction  which  produces  the 
drainage  is  so  incorporated  into  the  condemnation  proceedings 
as  to  be  binding  upon  the  company.  But  it  is  manifestly  wrong 
to  allow  benefits  because  a  railroad  or  a  highway  might  be  so 
constructed  through  a  tract  as  to  afford  it  valuable  drainage, 
when  there  is  no  obligation  so  to  construct  it.  An  example  of 
the  second  sort  of  benefit  is  where  a  street  is  laid  out  through 
a  tract  and  the  abutting  property  acquires  the  valuable  ease* 


57  Mont.]     Gallatin  Yallet  Elbo.  By.  v.  Neeblb  bt  aXj.    35 

ments  of  light,  air  and  access  over  the  street.  When  the  street 
ia  once  established,  these  easements  cannot  be  impaired  or 
destroyed  without  compensation.  So  in  states  where  property 
abutting  upon  a  railroad  is  entitled  to  switching  facilities  as  a 
matter  of  right,  if  a  railroad  is  constructed  through  a  tract, 
the  right  to  such  facilities  becomes  appurtenant  to  the  parts 
remaining,  and  if  this  fact  renders  them  more  valuable,  that 
is  a  special  benefit.  But  in  such  case,  the  amount  of  benefit 
should  be  estimated  in  view  of  the  fact  that  the  right  may  be 
lost  by  abandonment  of  the  railroad.  But  if  the  owner  cannot 
demand  switching  facilities  as  a  matter  of  right,  nothing  should 
be  allowed  for  the  possibility  of  obtaining  them  as  a  matter 
of  favor.  A  depot  near  property  is  not  a  special  benefit  be- 
cause  the  owner  has  no  right  to  its  continuance  as  located,  and 
because  the  right  to  be  carried  on  the  railroad  or  to  send  or 
receive  freight  over  it  is  a  personal  right  and  not  a  right  appur- 
tenant to  property. *'  (See,  also,  2  Elliott  on  Railroads,  2d  ed., 
sec.  989 ;  Guycmdot  VaUey  Ry.  Co.  v.  Buskirk,  57  W.  Va.  417, 
110  Am.  St.  Rep.  785,  50  S.  E.  521 ;  Heninger  v.  Peery,  102  Va. 
896,  47  S.  E.  1013 ;  Lambeth  v.  Southern  Pouter  Co.,  152  N.  C. 
371,  67  S.  E.  921 ;  Whitman  v.  Boston  &  M.  R.  R.,  89  Mass. 
(7  Allen)  313;  Cross  v.  Plymouth  CourUy,  125  Mass.  557  j 
French  v.  Lowell,  117  Mass.  363.) 

In  Pochila  v.  Calvert  etc.  Ry.  Co.,  31  Tex.  Civ.  App.  398, 
72  S.  W.  255,  the  court  said:  '*Not  only  was  the  properly  of 
plaintiff  and  other  property  in  the  city  of  Bryan  increased  in 
value  by  the  construction  of  the  railroad,  but  other  caiuses  con- 
spired to  increase  the  value  of  property  from  twenty  to  twenty- 
five  per  cent,  according  to  the  testmony  of  the  witnesses.  The 
plaintiff  was  entitled  to  the  benefit  of  such  increase  in  value, 
but  the  court  gave  it  to  the  defendants.  Another  reason  as- 
signed by  the  court  for  denying  the  plaintiff  the  benefit  of  any. 
increase  in  value  that  his  property  may  have  sustained  was 
that  the  defendants  had  built  a  depot  in  the  vicinity,  which  was. 
of  that  peculiar  and  special  benefit  to  the  property  which 
might  be  taken  into  consideration  in  offset  in  the  estimation 
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of  the  damages.  No  such  peculiar  benefit  was  shown  by  the 
evidence.  The  benefit  caused  by  the  building  of  the  depot 
affected  all  property  alike  in  its  neighborhood,  and  was  not 
peculiar  to  the  plaintiff's  property.  In  order  to  be  peculiar  to 
a  piece  of  property,  the  benefit  must  affect  it  directly,  so  as  not 
to  be  shared  by  other  property  in  the  neighborhood,  and  the 
value  of  its  use  must  be  increased  by  improvement  of  the 
physical  condition  of  the  property."  (See,  also,  Washburn  v. 
Milwaukee  etc.  By,  Co.,  59  Wis.  364,  18  N.  W.  328,  333 ;  Kirbi/i, 
V.  Panhandle  &  G.  Ry.  Co.,  39  Tex.  Civ.  App.  252,  88  S.  W, 
281;  International  &  0.  N.  B.  Co.  v.  BeU,  62  Tex.  Civ.  117, 
130  S.  W.  634;  Sloan  v.  New  York  E.  R.  Co.,  63  Hun,  300, 
17  N.  Y.  Supp.  769 ;  lUinois,  I.  &  M.  B.  Co.  v.  Borms,  219  lU. 
179,  76  N.  E.  149 ;  Hempstead  v.  Salt  Lake  CUy,  32  Utah,  261, 
90  Pac.  397 ;  Little  Bock  etc.  By.  Co.  v.  Allister,  68  Ark.  600, 
60  S.  W.  953.) 

In  Boberis  v.  Board  of  Brown  County  Commrs.,  21  Kan. 
247,  the  court  said : '' A  benefit  must  be  founded  upon  something 
which  increases  the  actual  or  usable  value  of  the  land,  as  well 
as  the  market  or  salable  value  thereof,  and  not  such  as  increases 
merely  the  market  or  salable  value  alone.  Increased  value 
founded  upon  merely  increased  facilities  for  travel  and  trans- 
portation by  the  public  in  general  is  not  the  kind  of  increased 
value  which  may  be  taken  into  consideration  in  reducing  the 
damages  to  be  awarded  to  the  land  owner.  That  kind  of  in- 
creased value  is  too  indirect  and  too  remote  from  the  original 
cause.  *  *  *  Besides,  it  is  a  kind  of  increased  value  which 
is  common  to  the  whole  community  in  general,  and  to  each 
individual  thereof  to  a  greater  or  less  extent ;  and  it  has  no  rela- 
tion to  the  use  of  the  land  as  land,  but  it  is  merely  an  increased 
market  value  founded  upon  the  extraneous  circumstances  of 
increased  facilities  for  public  travel  and  transportation."  And 
the  general  enhancement  of  values  in  land  in  the  vicinity  be- 
cause of  the  construction  of  the  road  is  not  a  proper  element  of 
benefit  to  be  allowed.  {Mahaffey  v.  Beech  Creek  B.  B.,  163 
Pa.  St.  158,  29  Ati.  881;  Shimer  v.  Easton  By.  Co.,  205  Pa. 
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St.  648,  55  Atl.  769 ;  Eastern  Texas  B.  Co.  v.  Eddings,  30  Tex. 
Civ.  App.  170,  70  S.  W.  98;  Si.  Louis,  M.  A  8.  E.  R.  Co.  ▼; 
Continental  Brick  Co.,  198  Mo.  698,  96  S.  W.  1011 ;  WiOiafmson 
V.  Bead,  106  Va.  453,  56  S.  E.  174;  Crystal  City  dk  V.  B.  Co. 
V.  Boothe  (Tex.  Civ.),  126  S.  W.  700;  BoutK  v.  Texas  Traction 
Co.  (Tex.  Civ.),  148  S.  W.  1152;  Buckhannon  &  N.  B.  Co.  v. 
Great  Scott  Coal  it  C.  Co.,  75  W.  Va.  423,  83  S.  E.  1031 ;  Pitts- 
hurffh  B.  dt  B.  B.  Co.  v.  McCloskey,  110  Pa.  St.  436,  1  Att. 
555;  Mississippi  By.  Co.  v.  McDonald,  59  Tenn.  (Heisk.)  54.) 

Farther,  under  seetion  7342,  supra,  damages  are  to  be 
[2]  computed  as  of  the  date  of  the  summons  in  the  condemna- 
tion proceedings.  {Butte  Electric  By.  Co.  v.  Mathews,  34  Mont. 
487,  87  Pac.  460;  Montana  By.  Co.  v.  Freeser,  29  Mont  210, 
74  Pac.  407.) 

As  said  in  Qwywndoi  YaJHey  By.  Co.  v.  Buskirk,  supra:  ^'Tt 
must  be  perfectly  manifest  that  in  every  ease  of  a  projected 
railroad,  there  is  an  appreciation  in  values  of  real  estate  all 
along  the  proposed  line  before  any  condemnation  proceedings 
are  instituted,  and  since  the  market  value  at  or  near  the  date  of 
the  institution  of  such  proceedings  is  the  measure  of  compen- 
sation, the  enhancement  due  to  the  prospect  of  the  construction 
of  the  railroad  must  have  entered  into  the  market  value  of  the 
land,  and  the  land  owner  obtains  it  because  he  takes  the  market 
value  at  that  time,  not  at  a  date  prior  to  the  announcement  of 
the  intent  to  construct  the  road." 

Mantorville  By.  etc.  Co.  v.  Slingerland,  101  Minn.  488,  118 
Am.  St.  Rep.  647,  11  L.  R.  A.  (n.  s.)  277,  112  N.  W.  1033,  i9 
a  very  illustrative  case,  in  which  the  authorities  from  many 
jurisdictions  have  been  gathered  and  where  the  rules  prevail- 
ing in  such  jurisdictions  are  fully  commented  upon  and  distin- 
guished. There  it  was  contended  by  the  railroad  company  that 
the  construction  of  the  road  would  make  accessible  certain  quar- 
ries belonging  to  the  land  owner,  which  would  be  of  consid- 
erable value  because  of  transportation  facilities,  whereas,  with- 
out the  road,  they  were  of  little  or  no  value.  The  court  said : 
''In  the  case  at  bar  the  possibility  or  the  probability  that  the 
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railroad  company  would  construct  or  maintain  stub-tracks  or 
permit  switch  connections  whereby  defendant's  quarries  would 
make  his  land  valuable  is  not  a  special  benefit  to  be  ofEset 
against  the  value  of  the  part  of  his  land  taken  by  the  railway 
company  or  damages  to  the  remainder.  That  benefit  accrued 
to  the  community  in  general.  It  was  stich  a  benefit  as  defend- 
ant nUght  have  received  if  the  railroad  had  been  constructed 
through  the  country,  wnd  had  not  crossed  his  farm.  •  •  • 
If,  for  example,  the  railroad  company  had  run  along  the  bound- 
ary line  of  his  neighbor's  land,  that  neighbor  would  have  had 
identical  advantages  and  would  have  paid  nothing.  The  de- 
fendant is  not  required  to  pay  in  part  for  the  same  thing 
which  his  neighbor  received  gratis.  The  benefit  was  not  direct 
nor  local.  The  construction  of  the  road  did  not  physically  alter 
defendant's  lands  to  his  advantage.  It  did  not  open  a  quarry, 
as  by  making  a  cut  and  exposing  the  stone.  In  this  connection 
it  is  to  be  noted  that  this  entire  section  of  the  state  is  underlaid 
with  limestone,  whose  value  is  largely  determined  by  its  qual- 
ity. A  quarry  is  not  so  common  as  a  field,  but  is  of  so  frequent 
occurrence  that  the  benefit  of  transportation  facilities  accrues 
to  property  owners  quite  generally  and  is  highly  uncertain,  if 
not  speculative.  The  benefit  was  contingent,  and  dependent 
upon  the  right  of  the  railroad  company  to  permit  or  refuse 
direct  connection  with  it.  Indeed,  it  might  never  accrue  in 
fact.  If  it  existed  at  all,  the  benefit  was  constructive,  not 
actual.  Any  use  the  land  owner  might  .make  of  any  spur-track 
or  switch  connection  would  be  merely  permissive,  and  subject 
to  the  paramount  right  of  the  railroad  company.  •  •  •  It 
would  be  an  unjust  discrimination  against  this  land  owner  to 
require  him  to  pay  for  the  privilege  of  paying  the  plaintiff  for 
the  transportation  of  his  freight.  The  trial  court  was  clearly 
right." 

Common  experience  indicates  that  the  line,  side-tracks, 
switches,  elevators,  etc.,  are  extended  or  erected  in  certain 
places,  not  with  the  view  of  benefiting  adjoining  land  owners, 
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but  because  of  conditions  which  lead  the  appropriator  to  deem 
the  site  or  sites  selected  as  affording  it  desirable  locations, 
primarily  with  the  view  of  benefits  to  itself,  financially  and 
otherwise.  The  railway  company  may  not  carry  on  its  busi- 
ness without  these  adjuncts,  the  permanence  of  the  location  and 
continued  use  of  which  are  matters  resting  almost  entirely  in 
its  hands.  Its  appropriation  is  for  establishing  and  maintain- 
ing a  complete  line  of  railway,  which  means  more  than  the 
mere  construction  of  a  grade,  with  ties  and  rails  laid  thereon. 
To  so  carry  on  its  business,  it  must  have  depots,  side-tracks,  etc., 
at  intervals  for  its  own  benefit,  and  the  incidental  benefit  of 
the  public,  for  which  benefit  the  general  public  contributes  only 
by  its  use  of  the  facilities  offered.  We  do  not  concur  in  the 
reasoning  of  those  cases  which  maintain  that  the  land  owner 
whose  land  is  so  appropriated  must  suffer  a  diminution  in  the 
damages  he  has  sustained  by  reason  of  the  benefits  which  he 
receives  only  as  a  member  of  the  general  public. 

The  statute  is  coercive,  that  is:  Upon  the  necessity  of  the 
appropriation  being  shown,  the  land  owner  may  be  compelled 
to  give  up  his  lands  for  the  superior  use,  whether  he  consents  or 
not.  To  further  hold  that,  in  addition  to  yielding  his  land,  he 
must  be  charged  by  the  appropriator  for  benefits  not  peculiar 
to  himself,  but  common  to  the  general  public,  would,  in  effect, 
be  taking  his  property  without  due  process  of  law,  and  the  same 
in  effect,  as  compelling  him  by  judicial  mandate  to  donate  such 
sum  for  the  construction  of  the  road,  or,  stated  in  another 
manner,  to  deduct  that  much  from  the  amount  which  is  found 
necessary  to  compensate  him,  in  return  for  which  he  receives 
only  that  which  is  common  to  all  who  reside  in  the  vicinity.  As 
stated  in  Ouinn  v.  Ohio  River  B.,  46  W.  Va.  151,  157,  76  Am. 
St.  R^p.  806,  33  S.  B.  87,  this  in  effect  is  requiring  one  to  pay 
for  another's  benefit. 

The  trial  court,  therefore,  committed  no  error  in  excluding 
appellant's  evidence  as  to  enhancement  of  value  of  the  land 
by  reason  of  the  construction  of  the  road  and  the  improve- 
ments in  question,  as  they  were  not  special  benefits  to  re- 
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spondents'  landfl,  nor  entitled  to  be  set  off  against  respondents' 
damages. 

Counsel  cites  the  case  6t  Eby  v.  City  of  Letvistoum,  55  lifont. 
113,  173  Pac.  1163,  but  the  benefits  involved  in  that  case  are 
of  a  different  nature  from  those  herein. 

In  the  judgment,  the  court,  after  deducting  from  the  amount 
[8]  awarded  each  respondent  the  sum  paid  into  court  at  the 
time  appellant  was  let  into  possession  of  the  lands,  computed 
interest  upon  the  balance  from  that  date  to  the  date  of  entry 
of  judgment,  and,  as  to  each  respondent,  added  the  interest  to 
such  balance,  making  a  total  judgment  for  Clark  of  $2,274.35, 
and  for  Neible  in  the  sum  of  $1,665.08.  It  is  contended  by 
appellant  that  the  judgment  should  have  merely  provided  that 
appellant  should  pay  respondents  the  difference  between  the 
amounts  awarded  them  and  the  amounts  paid  into  court,  with 
interest  upon  such  sums  from  the  date  appellant  was  let  into 
possession  of  the  lands  until  paid,  and  that  by  the  method 
adopted  by  the  court,  the  interest  is  compounded. 

In  Helena  Power  Transmission  Co,  v.  Spratt,  40  Mont.  254^ 
106  Pac.  5,  the  judgment  provided  for  interest  in  the  manner 
contended  for  by  appellant.  But  the  question  here  involved  was 
not  then  raised  nor  considered. 

In  Butte  E.  Ry.  Co.  v.  Mcdhews,  supra,  the  court  having 
instructed  the  jury  that  they  might  allow  interest  upon  the 
amount  awarded  the  plaintiff,  a  general  verdict  was  rendered^ 
silent  as  to  interest.  The  court,  therefore,  assumed  that  in- 
terest had  been  allowed  by  the  jury  upon  the  amount  awarded, 
refused  to  award  interest  additionally,  and  judgment  was  en- 
tered for  the  amount  of  the  verdict.  While  the  question  of 
interest  was  involved  upon  the  appeal,  the  question  here  in- 
volved was  not  discussed.  The  statute  provides:  ''Sec.  5214. 
Interest  is  payable  on  judgments  recoverable  in  the  courts  of 
this  state,  at  the  rate  of  eight  per  cent  (8%)  per  annum,  and 
no  greater  rate,  but  such  interest  must  not  be  compounded  in 
any  manner  or  form." 
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When  a  debt  becomes  merged  in  a  judgment,  there  can  be 
no  question  of  the  right  to  enter  the  judgment  for  the  amount 
thereof  and  accrued  interest,  the  whole  to  bear  interest  there- 
after at  eight  per  cent  per  annum.  (Rev.  Codes,  sec.  7173; 
Stanford  v.  Coram,  26  Mont.  285,  67  Pac.  1005;  Toole  v. 
Weirick,  39  Mont.  359,  133  Am.  St.  Rep.  576,  102  Pac.  590; 
State  ex  rd.  Dolenty  v.  Beece,  43  Mont.  291,  115  Pac.  681.) 

Clark,  husband  of  the  respondent  Clark,  had  testified  that 
[4]  his  wife's  land  was  worth  from  $110  to  $120  per  acre. 
Upon  redirect  examination  he  was  asked,  over  appellant's 
objection,  if  any  offers  had  been  made  for  the  purchase  of  the 
land,  to  which  he  answered  that  he  had  been  offered  $125  per 
acre.  Error  is  assigned  because  of  the  court's  permitting  this 
question.  That  this  ruling  was  erroneous  is  without  question. 
(Yellowstone  Park  By.  Co.  v.  Bridger  Coal  Co.,  supra;  Helena 
Power  Transmission  Co.  v.  McLeam,  38  Mont.  388,  99  Pac. 
1061.)  However,  by  the  court's  Instruction  No.  6,  the  jury 
were  told  that  they  were  ''not  to  consider  any  statement  in 
evidence,  if  any  there  be,  of  offers  made  and  refused  at  any 
time,"  etc.  It  is  apparent  that  the  jury  disregarded  the  evi- 
dence as  to  the  offer.  While  it  would  have  been  better  practice 
to  specifically  refer  to  the  evidence  in  question,  there  having 
been  no  other  evidence  of  a  similar  nature  in  the  record,  the 
jury  must  have  understood  the  instruction  as  applying  to  Judge 
Clark's  testimony. 

There  are  some  forty-two  specifications  of  error  assigned. 
While  we  have  not  discussed  each  separately,  all  have  been 
considered,  and  we  find  nothing  prejudicial  to  appellant's 
rights,  except  as  hereinafter  mentioned. 

It  being  conceded  that  the  judgment  in  favor  of  respondent 
Clark  is  $117.60  in  excess  of  that  to  which  she  is  entitled,  and  in 
favor  of  respondent  Neible  $86.15  in  excess  of  that  to  which  he 
is  entitled,  the  judgment  should  be  modified  accordingly. 

The  order  overruling  the  motion  for  a  new  trial  is  affirmed, 
and  the  cause  is  remani}ed  to  the  district  court,  with  direction 
to  modify  the  judgment  as  herein  indicated,  and  when  so  modi- 


42    Farmebs'  C(M)perativb  Assn.  v.  Bofeb  et  au    [Dec.  T.  19 

fied  it  will  fltand  affirmedi  each  party  to  pay  his  own  costs  of 
the  appeal. 

Bemanded  with  directions. 

Mb.  Chief  Justice  Bbantly  and  Associate  Justices  Hollo- 
WAT^  Matthews  and  Coopeb  concur. 


FARMERS*  CO-OPERATIVE  ASSOCIATION,  Appellant, 

t;.  ROPER  BT  AL.,  Respondents. 

(No.  4,068.) 
(Submitted  December  IS,  1919.    Decided  December  29,  1919.) 

[188  Pac.  141.J 

Default  Judgments — Setting  Aside — Granting  of  Motion — Whon 
Proper— Affidavits  of  Merits — Verified  Answer. 

Default  Judgments — Setting  A«ide — When  Proper. 

1.  Where  affidavits  accompany ing  a  motion  to  set  aside  m  judg- 
ment by  default,  filed  within  ten  days  after  ita  entry,  showed  that 
defendants'  attorney  had  prepared  a  demurrer  and  intended  to  iLle 
it  within  the  time  allowed  by  statute,  but  on  account  of  important 
business  engagements  elsewhere  failed  to  do  so;  that  during  his 
absence  and  up^n  recalling  the  fact  th&t  he  had  not  filed  it,  he 
advised  one  of  defendants  by  letter  where  the  demurrer  could  be 
found  in  his  office,  with  directions  to  file  it,  &tc,,  an  answer  being 
tendered  with  the  affidavits,  the  district  court  did  not  abuse  its  dis- 
cretion in  granting  the  motion. 

Bame — Answer — General  Denials — Affidavits  of  Merits. 

2.  The  fact  that  the  verified  answer  filed  by  defendants  with  their 
motion  to  set  aside  their  default  consisted  of  general  denials  was 
not  a  ground  for  denying  the  motion,  where  three  affidavits  of  merits 
setting  forth  substantial  facts  whicdi,  if  true,  constituted  a  com- 
plete defense  to  the  action,  were  also  filed,  the  answer  itself  being 
a  sufficient  affidavit  of  merits.     (On  Motion  for  Rehearing.) 

Same — ^Appeal. 

3.  The  supreme  oourt  is  lose  inclined  to  reverse  an  order  granting 
than  one  refusing  an  application  to  open  a  default.  (On  Motion  for 
Behearing.) 

Appeal  from  District  Court  of  HUl  County;  John  W.  Tattan, 
Judge. 
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Action  by  the  Farmers'  Co-operative  Association  against  C.  C. 
and  Eglantine  L.  Boper  from  an  order  setting  aside  defendants' 
def aulty  plaintiff  appeals.    Affirmed. 

Messrs.  Narris,  Hurd  dk  HaU  and  Mr.  J.  K.  Bramble^  for 
Appellant,  sulnnitted  a  brief;  Mr.  Oeo.  E.  Hurd  argued  tbe 
cause  orally. 

''Courts  in  the  transaction  of  business  cannot  be  expected  to 
consult  the  conyenience  of  litigants  and  wait  upon  the  private 
business  affairs  of  counsel."  (Bniie  Butchering  Co.  v.  Clarke, 
19  Mont  306,  48  Pac.  303 ;  Siorer  v.  Orakam,  43  Mont.  344,  116 
Pac.  1011 ;  City  of  Helena  v.  Brvle,  15  Mont  429,  39  Pac.  456, 
852 ;  Swilling  v.  Cottonwood  Land  Co.,  44  Mont.  339,  119  Pac. 
1102 ;  Kersten  v.  Coleman,  50  Mont.  82, 144  Pac.  1092 ;  Western 
Union  v.  Skifiner  (Tex.  Civ.  App.),  128  S.  W.  715;  Schultz  v. 
Meiselbar,  144  lU.  26,  32  N.  E.  550;  Barney  v.  Smith,  56  Wash. 
604,  106  Pac.  160;  Green  v.  Oavin,  11  Cal.  App.  506,  105  Pac. 
761 ;  Cavanaugk  v.  McColl,  187  Mo.  App.  256,  173  S.  W.  725 ; 
Kerby  v.  ChadweU,  10  Mo.  392,  393;  Reynolds  v.  Oremsloro 
etc.  Machine  Co.,  153  N.  C.  342,  69  S.  B.  248;  25  Cyc.  939.) 

The  only  cases  which  we  have  found,  or  which  have  been 
called  to  our  attention,  contra  to  the  rule  as  above  set  forth  are : 
Citizens'  Nat.  Bank  v.  Branden,  19  N.  D.  489,  27  L.  R.  A.  (n.  s.) 
858, 126  N.  W.  102 ;  Krause  v.  Hobart,  173  Iowa,  330, 155  N.  W. 
279 ;  Anderson  v.  Leonard,  51  Ind.  App.  14,  98  N.  E.  891.  These 
cases  are  so  hopelessly  in  the  minority  as  to  merit  little  or  no 
attention. 

Mr.  Frank  N.  Utter,  for  Respondents,  submitted  a  brief. 

On  the  question  whether  there  is  any  distinction  between  neg- 
lect of  the  attorney  and  neglect  of  the  litigant,  the  North  Dakota 
supreme  court  in  Citizens'  Nat.  Bank  v.  Branden,  19  N.  D.  489, 
27  L.  R.  A.  (n.  s.)  858,  126  N.  W.  102,  says:  ''On  the  point, 
however,  of  what  constitutes  fault  on  the  part  of  the  moving 
party  and  what  may  be  said  to  constitute  surprise,  mistake,  in-' 
advertence  and  excusable  neglect,  the  cases  are  in  irreconcilable 
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conflict. ' '  The  New  York  and  North  Carolina  courts  hold  that, 
as  the  party  himself  is  free  from  fault,  the  ignorance,  forget- 
fulness  or  neglect  of  his  attorney  will  not  be  imputed  to  him 
to  such  a  degree  as  to  prevent  relief.  North  Carolina  holds 
also  that  the  neglect  of  an  attorney  to  attend  to  his  client's 
cases  is  a  surprise  on  the  part  of  the  litigant.  {Brovm  v.  Hale, 
93  N.  C.  188.)  Michigan  has  held  likewise  in  Loree  v.  Beeves, 
2  Mich.  133.  In  Waterson  v.  8eat^  10  Ma.  326,  the  court  ad- 
vises that  before  a  litigant  should  be  shut  out  because  of  neglect 
of  his  attorney,  the  court  ought  to  be  well  satisfied  that  the 
party  may  maintain  an  action  against  his  attorney  in  the  matter, 
else  he  will  be  without  remedy. 

There  is  a  distinction  apparently  running  through  all  the  Mon- 
tana cases  and  all  the  other  cases,  to  the  effect  that  where  there 
are  allegations  tending  to  show  that  there  were  other  matters 
engaging  the  attention  of  the  party  or  the  attorney  so  that  one 
or  the  other,  or  both,  might  in  the  ordinary  course  of  business 
forget  to  attend  to  the  matter  at  the  proper  time,  the  lower 
court  has  either  set  aside  the  judgment  and  been  sustained  by 
the  higher  court,  or,  if  it  failed  to  set  aside  the  judgment,  has 
been  reversed  by  the  higher  court. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  was  filed  in  the  court  below  De- 
cember 20,  1916 ;  service  of  summons  obtained  on  C.  C.  Roper, 
one  of  the  defendants,  on  that  day,  and  on  defendant  Eglantine 
L.  Roper  on  December  28.  No  appearance  having  been  made 
by  the  former,  on  January  10,  1917,  his  default  was  taken,  and 
on  January  13  final  judgment  in  the  sum  of  $1,978.91  ren- 
dered and  entered  against  him.  On  January  20,  1917,  he  filed 
a  motion  to  set  aside  his  default,  supported  by  his  own  affidavit, 
the  affidavit  of  his  codefendant,  and  the  affidavit  of  his  attor- 
ney, R.  E.  Hammond.  On  March  17,  1917,  the  district  court, 
upon  the  proof  presented,  made  the  order  setting  aside  the  de- 
fault from  which  plaintiflF  appeals. 
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The  affidayit  of  C.  C.  Boper  discloses  that  on  the  date  of 
[1]  sendee  of  summons  he  employed  B.  E.  Hammond,  an  at- 
torney at  law  residing  at  Havre,  Hill  county,  to  represent  him 
in  the  defense  of  said  action;  that  after  he  had  fully  informed 
said  Hammond  of  all  the  facts  in  his  case,  he  was  advised  by 
him  that  he  had  a  good  defense  upon  the  merits ;  that  he  would 
prepare,  serve  and  file  a  demurrer  to  the  complaint  in  ample 
time  to  protect  afiSant;  that  said  Hammond  had  long  been  a 
practitioner  before  the  United  States  Land  Office  at  Havre,  and 
was  then  exceedingly  busy,  doing  an  unusual  amount  of  work 
on  behalf  of  applicants  for  entry  under  the  ^'640  Acre  Home- 
stead Law,''  which  had  just  become  effective,  and  because  of 
important  business  was  obliged  to  leave  the  state  temporarily; 
that  affiant  was  informed  and  believed  that  prior  to  the  de- 
parture of  his  said  attorney,  and  at  a  time  when  he  was  not 
in  default,  his  said  attorney  had  prepared,  served  and  filed  a 
demurrer  to  the  complaint,  and  did  not  learn  that  he  had  in- 
advertently failed  to  do  so  until  January  17,  1917;  that  said 
B.  E.  Hammond  is  insolvent,  and  the  damage  caused  by  his  in- 
advertence cannot  be  collected  by  reason  thereof.  It  further 
states  that  he  has  also  fully  and  fairly  stated  all  the  facts  in 
the  case  to  his  present  attorney,  P.  N.  Utter,  and  is  advised  by 
him  that  he  has  a  good  defense  upon  the  merits. 

The  affidavit  of  Eglantine  L.  Boper  sets  forth  substantially 
the  same  facts,  and  in  addition  thereto  the  following :  That  she 
had  employed  said  B.  E.  Hammond  to  represent  her  in  said 
action;  that  he  had  advised  her  that  the  interposition  of  a  de- 
murrer to  the  complaint  would  be  proper,  and  later,  on  or 
about  January  9,  1917,  had  told  her  that  he  had  ''attended  to 
the  matter  and  that  everything  had  been  taken  care  of,"  and 
that  she  believed  said  statement  until  January  17  when  she  was 
informed  by  letter  from  Hammond  that  the  demurrer  he  had 
prepared  was  in  a  certain  place  in  his  office,  describing  it ;  that 
she  made  search  and  fonnd  it  in  the  place  designated. 

With  the  affidavits,  an  answer  was  tendered  by  C.  C.  Boper, 
denying  all  the  allegations  of  the  complaint.    Affidavits  were 
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also  filed  denying  that  defendants  had  at  any  time  entered  into 
the  agreement  set  forth  in  the  complaint,  and  alleging  affirma- 
tively other  matters  material  to  a  defense  to  the  action  upon 
the  merits. 

An  affidavit  was  also  filed  by  B.  E.  Hammond,  confirming 
substantially  many  of  the  facts  set  forth  in  the  affidavits  of 
the  defendants,  and  further  stating  that  in  his  opinion  a  de- 
murrer was  a  proper  and  necessary  pleading  to  challenge  the 
sufficiency  of  the  complaint  because  its  averments  were  indefi- 
nite and  uncertain;  that  he  first  recalled  that  he  had  not  filed 
the  demurrer  while  en  route  to  Washington,  D.  C,  and  imme- 
diately wrote  a  letter  informing  defendant  Eglantine  L.  Roper 
'*  where  the  demurrer  could  be  found  in  his  office,  and  requested 
her  to  file  the  same."  None  of  the  facts  set  forth  in  the  affi- 
davits above  referred  to  are  controverted,  appellant  contenting 
itself  with  an  attack  upon  their  sufficiency  to  warrant  the  dis- 
trict court  in  setting  aside  the  default. 

Did  the  court  below  abuse  its  discretion  in  opening  up  the 
default  of  defendant  and  permitting  him  to  defend  upon  the 
merits  t  In  Nash  v.  Treat,  45  Mont.  250,  Ann.  Cas.  1913B,  751, 
122  Pac.  745,  Chief  Justice  Brantly,  for  this  court,  laid  down 
the  rule  that  ''when  the  motion  is  made  promptly  and  is  sup- 
ported by  a  showing  which  leaves  the  court  in  doubt  or  upon 
which  reasonable  minds  might  reach  different  conclusions,  the 
doubt  should  be  resolved  in  favor  of  the  motion.''  By  section 
6589  of  the  Revised  Codes,  the  duty  to  ''relieve  a  party  or  his 
legal  representative  from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect"  in  a  proper  case,  is  imposed  upon 
the  district  court,  and  the  presumption  that  its  discretion  has 
been  properly  exercised  is  always  present  in  cases  of  this  char- 
acter. "Whether  it  [the  default]  should  have  been  set  aside 
was  a  matter  within  the  sound  legal  discretion  of  the  court  be- 
low, and  with  its  determination  we  may  not  interfere,  unless 
there  was  a  manifest  abuse  of  such  discretion.''  (Donlan  v. 
Thompson  FaUs  C.  A  M.  Co.,  42  Mont.  257, 112  Pac.  445,  citing 
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many  cases  from  the  first  to  the  fortieth  of  the  Montana  Re- 
ports.) Even  in  the  case  of  Lovell  v.  Willis,  46  Mont.  581,  Ann. 
Cas.  1914B,  587,  43  L.  R.  A.  (n.  s.)  930, 129  Pac.  1052,  where  the 
action  of  the  court  below  in  setting  aside  a  default  was  reversed, 
this  court,  in  its  majority  opinion,  remarked:  '*If  the  affidavit 
had  made  a  disclosure  of  facts  showing  that  the  character  of 
defendant's  business  was  such  as  to  absorb  his  attention  and 
was  so  pressing  that  the  average  man  would,  under  similar  cir- 
cumstances, have  been  likely  to  forget  his  other  important  in- 
terests, the  conclusion  of  the  court  thereon  might  have  been 
justified."  The  showing  here  made,  we  are  satisfied,  fully  met 
all  the  requirements  of  the  statute,  and  accommodates  itself  to 
all  the  expressed  views  of  this  court  upon  the  matter  of  relief 
in  the  circumstances  contemplated  by  the  Code  section  referred 
to.  (Oreene  v.  Montana  Brewing  Co.,  32  Mont.  102,  79  Pac. 
693 ;  Thomas  v.  Chambers,  14  Mont.  423,  36  Pac.  814 ;  Pengelly 
v.  Peeler,  39  Mont.  26,  101  Pac.  147.) 

In  Collier  v.  Fitzpatrick,' 22  Mont.  553,  57  Pac.  181,  it  is 
«aid:  ''Each  case  in  which  the  court  is  asked  to  set  aside  a  judg- 
ment upon  the  ground  of  excusable  neglect  in  the  moving  party 
must  be  decided  upon  its  own  facts.  The  design  and  purpose 
of  the  statute  is  to  further  the  administration  of  justice  so  that 
the  very  right  upon  the  merits  may  be  determined,  and  to  that 
end  to  grant  relief  from  excusable  neglect  in  cases  where  dili- 
gence is  shown  in  applying  promptly  for  the  relief  sought,  pro- 
vided the  opposite  party  be  not  deprived  of  any  advantage  to 
which  he  may  properly  be  entitled." 

The  court  committed  no  abuse  of  discretion  in  entering  the 
order  appealed  from,  and  it  is  affirmed. 

Affirmed, 

Mb.  Chief  Jubtioe  Bbantly  and  Assooiatb  Justices  Hollo- 
WAT,  HuBLT  and  Matthews  concur. 
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On  Motion  for  KEHEABiNa. 

(Submitted  January  16,  1920.    Decided  March  18,  1920.)' 

MB.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

In  appellant's  petition  for  a  rehearing  we  find  the  following: 
[2]  ''As  we  construe  the  effect  of  the  decision  in  the  case  at 
bar,  hereafter  when  a  defendant  desires  to  set  a  default  against 
him  aside,  all  that  will  be  necessary  for  him  to  do  in  the  mat- 
ter  of  showing  that  he  has  a  defense  upon  the  merits  is  to 
tender  a  general  denial  of  the  allegations  set  forth  in  the  com- 
plaint  of  the  plaintiff.  If  the  rule  stated  in  the  Pearce  and 
Dofdan  Cases  has  been  overruled  by  this  court  as  to  the  sub- 
ject matter  under  consideration,  then  we  submit  that  this  court 
should  so  state,  so  that  district  courts  and  practicing  attorneys 
may  not  be  in  a  quandary  as  to  the  law  upon  the  subject  matter 
under  discussion.  •  •  •  Under  the  rule  stated  in  the  opin- 
ion in  the  case  at  bar,  the  provisions  of  the  law  relative  to  enter- 
ing the  defaults  of  defendants,  for  practical  purposes,  becomes, 
of  no  force  or  effect." 

Counsel  in  their  petition  for  a  rehearing  overlook  the  fact  that 
while  the  answer  filed  consisted  merely  of  general  denials  of  all 
the  allegations  of  the  complaint  it  was  accompanied  by  three  affi- 
davits setting  forth  substantial  facts,  which,  if  true,  constitute  a 
complete  defense  upon  the  merits.  In  another  respect,  too,  the 
present  case  difTers  from  the  cases  relied  upon  by  counsel,  in  that, 
before  the  time  for  the  appearance  of  defendant  had  expired,, 
they  were  told  by  their  attorney  that  "everything  had  been  taken 
care  of.'*  Upon  the  truth  of  this  statement  the  defendants  re- 
lied, assuming,  as  they  had  a  right  to  do,  that  their  appearance 
had  been  entered  and  that  they  were  not  then  in  default.  Be- 
cause of  the  statement  of  counsel  and  the  absence  of  negligence 
on  the  part  of  defendants  themselves,  the  district  court  rightfully 
allowed  them  a  trial  upon  the  merits.  This  was  in  complete  har- 
mony with  the  spirit  of  the  statute  and  the  legislative  perspective 
in  its  enactment.  In  Scilly  v.  Babcock,  39  Mont.  536,  104  Pac 
G77,  counsel  for  defendant,  after  being  retained,  entered  upon  a 
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political  campaign  and  forgot  the  case  entirely;  and  for  aught 
that  appears,  the  defendant  himself  evinced  no  greater  interest 
in  his  defense. 

Neither  is  there  merit  in  the  contention  that  the  court  should 
have  refused  to  set  the  default  aside  because  the  proffered  answer 
consisted  merely  of  general  denials.  In  Merchants  Co.  v.  Lot 
Angeles,  12^  Gal.  619,  61  Pac.  277,  it  is  said:  **The  verified  an- 
swer was  served  with  the  notice  of  motion  and  became  a  part  of 
the  moving  papers.  It  contained  specific  denials  of  the  material 
all^ations  of  the  complaint,  and  also  affirmative  matter  which^ 
if  true,  was  a  complete  defense  to  the  action.  It  was  'duly  veri* 
fied/  and  was  an  answer  for  each  and  all  of  the  defendants.  It 
was,  therefore,  of  itself  a  sufficient  affidavit  of  merit."  (See,, 
also.  Smith  v.  McCormick,  52  Mont.,  on  rehearing,  at  p.  326.) 

It  is  obvious,  that  in  the  determination  of  matters  of  this  kindy. 
[3]  the  trial  court  possesses  advantages  superior  to  those  en- 
joyed by  this  court.  Hence  it  is  that  this  court  will  be  less 
inclined  to  reverse  an  order  granting,  than  one  refusing,  an 
application  to  open  a  default.  This  distinction  counsel  have 
wholly  failed  to  observe.  The  complaint  alleges  an  agreement 
upon  the  part  of  defendants  lib  sell,  and  plaintiffs  to  purchase, 
4,000  bushels  of  wheat  at  the  price  of  $1.07  per  bushel — an  alle- 
gation the  answer  denies.  The  affidavits  of  merits  deny  the 
making  of  any  agreement  whatsoever  concerning  a  sale  of  wheat, 
or  that  defendants  ever  offered,  agreed  or  promised  to  sell  to 
plaintiff  any  wheat  at  all ;  set  forth  the  circumstances  attending 
the  deposit  of  120  bushels  intended  only  for  storage  in  the  ele- 
vator reputed  to  belong  to  plaintiff,  an  offer  on  the  part  of  de- 
fendants to  sell  the  same  to  plaintiff  for  the  current  market  price 
on  said  day  of  $1.80  per  bushel,  and  the  refusal  by  plaintiff  of 
that  offer.  This  showing  of  a  defense  raised  at  least  a  doubt  in 
the  mind  of  the  judge  of  the  district  court  whether  justice  would 
not  be  better  subserved  by  permitting  the  case  to  be  tried  upon 
its  merits,  rather  than  to  deny  defendants  a  trial  altogether. 

By  a  casual  glance  at  the  cases  counsel  insist  we  have  over- 
ruled, it  will  appear  that  relief  was  denied  because  the  answer 

67  Mont. — 4 
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tendered  eonsisted  of  mere  general  denials,  unsupported  by  alle- 
gations of  fact  sufficient  to  enable  the  court  to  test  the  efficacy 
of  the  proposed  defense.  In  the  case  of  Pearce  v.  Butte  Electric 
By.  Co,f  40  Mont.  321,  106  Pac.  563,  the  opinion  states  that  no 
affidavit  of  merits  whatever  was  filed.  In  Vadnais  v.  East  Butte 
etc.  Co.,  42  Mont.  543,  113  Pac.  747,  this  statement  appears  in 
the  opinion:  ** There  is  not  a  word  in  this  entire  record  to  indi- 
cate that  the  defendant  had  or  has  any  defense  whatever  to  plain- 
tiff's  cause  of  action.  There  was  not  any  answer  tendered,  and 
the  affidavit  is  silent  upon  the  subject. ' '  In  Dordan  v.  Thompson 
Falls  etc.  Co.,  42  Mont.  257,  112  Pac.  445,  it  appears  that  de- 
fendant tendered  no  answer,  but  ''contented  itself  with  asking 
for  additional  time  to  answer."  On  page  267  this  language  will 
be  found  in  the  opinion:  "Nowhere  does  it  appear  that  the  de- 
fendants have  a  meritorious  defense  to  the  action." 

We  are  satisfied  that  our  previous  rulings  upon  the  subject 
matter  involved  remain  unaflfected  by  anything  we  have  said 
herein,  and  that  the  petition  for  a  rehearing  should  be,  and  is, 
denied. 

Mr.  Chuep  Jtjstioe  Bbantlt  and  Assogiatb  Jubtiobs  Hollo- 
WAT,  HuBLY  and  Matthbws  concur. 
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HANSEN,  Respondent,  v.  POCK,  Appellant. 

(No.  4,058.) 
(SQbmitted  December  11,  1919.    Decided  Janoary  8^  1920.)- 

[187  Pac.  282.] 

Phyttcians  and  Surgeons — Negligent  Treatment  of  Patient — 
Damages — Liability — Ride — Appeal  and  Error — Briefs. 


Phjsicians  and  Surgeons — Treatment — Degree  of  Skill  to  bef  Elxercised — 
Bule. 

1.  When  one  holds  himself  out  as  a  physician  or  surgeon,  whether 
licensed  or  not,  and  accepts  employment  as  such  to  treat  a  patient,  he 
assumes  toward  the  latter  the  obligation  to  exercise  such  reasonable 
care  and  skill  in  that  behalf  as  is  usually  exercised  by  physicians  or 
surgeons  of  recognized  schools  who  practice  in  the  community  in  which 
he  resides,  having  due  regard  to  the  condition  of  medical  or  surgical 
science  at  that  time. 

Same — ^Unjustifiable  Treatment  of  Patient — Liability  of  Chinese  Doctor. 

2.  Held,  under  the  above  rule,  that  a  Chinese  herb  doctor  who  held 
himscflf  out  as  able  to  cure  any  kind  of  chronic  disease  was  liable  in 
damages  to  the  widow  of  a  patient  who  died  after  treatment  for  dis- 
ease of  the  kidneys  by  defendant,  when  in  fact  he  was,  and  had  been 
for  some  twenty  years,  suffering  from  pulmonary  tuberculosis,  which 
treatment  could  not  be  justified  by  the  rules  of  recognized  schools  of 
medicine. 

'  [As  to  the  degree  of  care  and  skill  required  of  physieians,  see  notes 
in  1  Ann.  Ou.  306;  14  Ann.  Oas.  005.] 

Appeal — Refusal  of  Offered  Instruction — Briefs. 

3.  Unless  counsel  in  appellant's  brief  points  out  in  what  respect 
there  was  error  in  refusing  an  offered  instruction  and  wherein  ap- 
pellant suffered  prejudice  by  the  alleged  error,  the  assignment  will 
be  disregarded. 

Appeal  from  District  Court  of  Silver  Bow  Cownty,  in  tJie 
Second  Judicial  District;  Jos.  C.  Smith,  a  Judge  of  the  Fifth 
District,  presiding. 

Action  by  Minnie  Hansen,  as  executrix  of  the  estate  of 
Basmns  Hansen,  deceased,  against  Huie  Pock.  Judgment  for 
plaintiff.    Defendant  appeab  from  it  and  an  order  denying  a 

new  trial. 

Affirmed. 
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Mr.  W.  E,  CarroU,  for  Appellant,  submitted  a  brief;  Mr. 
Wellington  D.  Rankin,  of  Counsel,  and  Mr.  CarroU  argrued  the 
cause  orally. 

If  a  physician  adopted  a  treatment  not  of  any  particular 
school  in  the  abstract,  but  of  his  own  particular  school,  which 
he  publicly  professed  and  practiced,  and  the  medical  testimony 
offered  by  the  plaintiff  in  an  action  against  him  for  malprac- 
tice related  to  treatment  prescribed  by  a  different  school,  such 
testimony  should  be  weighed,  not  alone  with  regard  to  bias  or 
prejudice  influencing  the  testimony  of  the  witnesses,  but  with 
regard  to  bias  or  prejudice  which  might  influence  or  malign  the 
jury  in  favor  of  one  school  rather  than  the  other.  {Force  v. 
Gregory,  63  Conn.  167,  38  Am.  St.  Rep.  371,  22  L.  B.  A.  343, 
27  Atl.  1116.) 

Thompson  on  Negligence,  section  6711,  says:  **The  implied 
agreement  of  the  physician  or  surgeon  is  that  no  injurious  con- 
sequences shall  result  to  his  patient  from  want  of  proper  skill, 
care  or  diligence.  If  lack  of  skill  or  care  is  not  the  proximate 
cause  of  an  injury  to  a  patient,  there  is  no  breach  of  the  physi- 
cian or  surgeon's  obligation,  and  there  can  be  no  recovery." 
(Citing  Ewing  v.  Ooode,  78  Fed.  442;  Lamphier  y.  Phipos,  8 
Car.  &  P.  475.) 

Each  school  of  medicine  is  entitled  to  practice  in  its  own  way, 
and  because  one  does  not  use  the  other's  methods  will  not  con- 
stitute malpractice.  {Ennis  v.  Banks,  95  Wash.  513,  164  Pac. 
58.)  The  question  whether  there  was  or  was  not  negligence 
is  one  of  law  for  the  court.  {Adolay  v.  Miller,  60  Ind.  App. 
656,  111  N.  E.  313.)  Permitting  treatment  by  a  physician 
after  being  informed  or  becoming  fully  aware  of  his  want  of 
skill  is  contributory  negligence,  which  will  bar  an  action  for 
resulting  injuries.  (Lorem  v.  Jackson,  88  Hun,  200,  34  N.  Y. 
Supp.  652;  Gates  v.  Fleischer,  67  Wis.  504,  30  N.  W.  674.) 

The  attention  of  the  court  is  especially  called  to  the  case  of 
Dorris  v.  Warford,  124  Ky.  768,  9  L.  R.  A.  (n.  s.)  1090,  100 
S.  W.  312,  as  it  appears  in  14  Ann.  Cas.,  page  602,  as  bearing 
upon  the  instructions  in  the  case  at  bar. 
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Mr.  W.  E.  Keeley,  Mr.  M.  H.  Canning,  Mr.  P.  E.  Oeagan  and 
Mr,  E.  P.  Kdly,  for  BeBpondent,  submitted  a  brief;  Mr.  Keeley 
argued  the  cause  orally. 

The  law  relative  to  the  case  is  summed  up  in  the  following: 
**A  school  of  medicine,  to  be  entitled  to  recognition  •  •  • 
must  have  rules  and  principles  of  practice  for  the  guidance 
of  all  of  its  members  as  respects  principles,  diagnosis  and 
remedies,  which  each  member  is  supposed  to  observe  in  any 
given  case.  A  class  of  practitioners  who  have  no  fixed  prin- 
ciples or  formulated  rules  for  the  treatment  of  diseases  must 
be  held  to  the  duty  of  treating  patients  with  the  ordinary  skill 
and  knowledge  of  physicians  in  good  standing/'  (22  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  801,  quoted  and  approved  in  Grain- 
ger V.  Sm,  187  Mo.  197,  70  L.  R.  A.  49,  55,  85  S.  W.  1114.  See, 
also,  WiUiams  v.  Poppleton,  3  Or.  139 ;  Nelson  v.  Harrington, 
72  Wis.  591,  7  Am.  St.  Rep.  90,  1  L.  R.  A.  719,  40  N.  W.  228 ; 
Longan  v.  Weltmer,  180  Mo.  322,  103  Am.  St.  Rep.  573,  64 
L.  R.  A.  969,  79  S.  W.  655  (magnetic  healer) ;  Lynch  v.  Davis y 
12  How.  Pr.  (N.  T.)  323;  Almond  v.  Nugent,  34  Iowa,  300,  11 
Am.  Rep.  147 ;  McCandless  v.  McWha,  22  Pa.  St.  261 ;  Rex  v. 
Long,  4  Car.  &  P.  398 ;  Rex  v.  Van  ButcheU,  3  Car.  &  P.  629 ; 
Carpenter  v.  Blake,  60  Barb.  (N.  Y.)  488;  Shearman  &  Redfield 
on  Negligence,  2d  ed.,  sec.  437.) 

It  has  always  been  held  that  because  the  rules  whereby  dam- 
ages in  a  malpractice  case  are  to  be  measured  are  vague  and 
uncertain,  the  jury  ai*e  the  proper  judges  of  the  amount  of  dam- 
ages to  be  allowed,  and  unless  there  is  something  in  the  case 
showing  that  the  jury,  in  their  determination,  were  influenced 
by  passion^  prejudice  or  some  other  improper  motive,  the  court 
will  not  interfere.  (Chaniberlain  v.  Porter,  9  Minn.  260; 
Howard  v.  Grover,  28  Me.  97,  48  Am.  Dec.  478.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  by  Rasmus  Hansen  to  recover  damages  alleged  to  have 
been  suffered  by  him  through  negligent  and  careless  treatment 
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by  the  defendant,  who  is  a  Chinese  herb  doctor  and  physician. 
From  a  judgment  in  favor  of  Hansen  and  from  an  order  deny- 
ing a  new  trial,  defendant  has  appealed.  After  the  cause  was 
removed  to  this  court,  Hansen  died,  and  the  name  of  Minnie 
Hansen,  his  executrix,  was  substituted  as  plaintiff  in  his  stead. 

For  some  twenty  years  prior  to  August  16,  1913,  Hansen  had 
been  suffering  from  pulmonary  tuberculosis,  so  that  the  disease 
had  become  chronic.  From  time  to  time  he  had  been  under 
the  care  of  various  regular  physicians  at  Deer  Lodge,  near 
which  place  he  resided  on  a  farm,  and  of  specialists  who  resided 
in  St.  Louis  and  Kansas  City,  Missouri,  to  whom  he  had  gone 
hoping  to  be  cured.  These  had  all  pursued  substantially  the 
same  course  of  treatment,  prescribing  creosote  and  cod  liver  oil 
in  varying  proportions,  but  none  of  them  held  out  to  Hansen 
hope  of  complete  recovery,  advising  him  that  their  treatment 
would  serve  only  to  check  the  progress  of  the  disease  and  per* 
haps  prolong  his  life.  In  1910  he  was  under  the  care  of  Dr. 
Dye,  of  Deer  Lodge,  but  concluding  that  he  was  not  being  bene- 
fited by  Dr.  Dye's  treatment,  he  ceased  to  employ  him  and  was 
not  thereafter  under  the  care  of  any  physician  until  August  16, 
1913,  when  he  employed  the  defendant.  Gradually  he  had 
grown  weaker  from  the  ravages  of  the  disease,  until  he  had 
ceased  active  work  on  his  farm.  He  had  at  times  expectorated 
some  blood,  but  had  not  suffered  from  hemorrhage  until  August 
15,  when  he  had  one  of  some  violence.  He  was  much  dis- 
couraged by  this  and  determined  to  consult  the  defendant.  He 
was  induced  to  do  this  by  having  his  attention  accidentally 
called  to  the  following  advertisement,  published  in  the  ''Butte 
Evening  News, ' '  of  that  date : 

**Dr.  Huie  Pock.  Professional  services  to  the  public,  and  a 
g^iaranty  of  a  sure  cure  for  all  kinds  of  diseases,  including 
chronic  cases  of  long  standing.  Also  all  complaints  and  weak- 
nesses entirely  cured.    No.  227,  S.  Main  St.,  Ind.  Phone.  5152. '^ 

On  August  16  he  went  to  Butte  in  company  with  his  wife, 
and  to  defendant's  place  of  business,  where  the  latter  conducted 
a  store  as  well  as  gave  treatment  to  those  who  went  there  for 
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that  purpose.  The  defendant  ^amined  him  mipei*ficially  by 
feeling  his  pulse  and  inspecting  his  tongue,  though  Hansen 
gave  him  a  history  of  his  case,  telling  him  that  he  had  suffered 
from  hemorrhages  due  to  tuberculosis.  The  defendant  made  no 
examination  of  his  lungs  nor  did  he  test  his  sputum  or  urine, 
informing  him  that  his  trouble  was  not  tuberculosis  but  a  dis- 
ease of  the  kidneys,  which  he  could  cure.  Hansen  thereupon 
put  himself  under  defendant's  care  for  treatment.  He  there- 
after took  the  medicine  prescribed  by  the  defendant,  prepared 
from  herbs  which  defendant  stated  had  been  brought  from 
China.  He  was  required  to  visit  defendant's  place,  first,  every 
third  day,  then  every  fourth,  and  finally  every  tenth  day. 
These  visits  continued  until  March  6,  1914,  when  Hansen,  real- 
izing that,  though  he  had  not  thereafter  suffered  from  hemor- 
rhage, his  condition  was  not  being  improved,  but  that,  on  the 
contrary,  he  was  growing  weaker,  ceased  to  visit  the  defendant 
and  to  take  the  medicine  furnished  by  him. 

The  complaint  charges:  That  defendant,  having  entered  upon 
the  employment,  ''did  not  use  due  and  proper  care  or  skill  in 
endeavoring  to  cure  plaintiff  from  the  said  disease  or  malady, 
to- wit,  tuberculosis  or  consumption,  in  this:  that,  whereas,  the 
plaintiff  was  then  and  there  suffering  with  what  is  commonly 
known  and  designated  by  physicians  as  a  chronic  disease  or 
malady  of  tuberculosis  or  consumption,  the  defendant  treated 
the  plaintiff  for  a  kidney  disease  or  disorder,  and  continuously 
so  treated  the  plaintiff  for  said  kidney  disease  or  disorder  from 
the  sixteenth  day  of  August,  191S,  to  on  or  about  the  sixth  day 
of  March,  1914,  inclusive;  that  except  as  a  result  of  tuberculo- 
sis or  consumption,  the  plaintiff  was  not  at  any  of  the  time 
above  mentioned  suffering  with  any  •  •  •  disease  or  dis- 
order; that  •  •  •  through  lack  of  care  and  attention  to 
the  disease  or  malady  with  which  plaintiff  was  then  suffering, 
this  plaintiff  well-nigh  died,  and  the  ravages  of  consumption 
or  tuberculosis,  having  gone  on  unchecked  in  plaintiff's  body, 
made  the  plaintiff  so  weak  that  he  waa  unable  to  stand  or  walk 
without  assistance. '' 
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The  defendant  in  his  answer  admitted  that  lie  had  been  ^n- 
ployed  by  plaintiff;  that  he  had  informed  him  that  he  was 
affected  by  a  disease  of  the  kidneys;  and  that  he  eould  cure 
him  provided  he  would  follow  defendant's  prescribed  course 
of  treatment  for  a  sufficient  length  of  time.  He  admitted  that 
he  had  treated  plaintiff  during  the  time  alleged,  but  denied  that 
he  had  been  guilty  of  negligence  or  that  he  had  failed  to  use 
proper  care  and  skill  in  doing  so.  As  an  affirmative  defense 
he  alleged,  in  substance,  that  for  more  than  thirty  years  he  had 
been  skilled  in  the  practice  of  medicine  and  the  use  of  faierb 
compounds;  that  his  knowledge  had  been  gained  by  many  years' 
study  in  the  schools  of  medicine  established  according  to  the 
customs  and  laws  of  China,  and  from  his  practice ;  that  he  had 
never  professed  to  practice  medicine  as  known  to  any  other  race 
of  people,  except  so  far  as  the  practice  pursued  by  him  was 
common  to  Chinese  methods  and  those  of  established  schools  of 
other  races;  that  plaintiff  consulted  him  with  actual  knowledge 
that  he  was  a  Chinese  physician  and  solicited  his  services  and 
skill  as  such,  and  not  otherwise;  that  plaintiff  entered  into  a 
verbal  contract  with  him  for  treatment  for  a  kidney  disease  of 
long  standing,  agreeing  that  he  (plaintiff)  would  submit  to  the 
treatment  and  faithfully  use  the  compounds  prescribed  by  de- 
fendant, for  a  period  of  time  sufficient  to  enable  defendant  to 
effect  a  cure ;  that  on  or  about  March  16,  1914,  plaintiff  volun- 
tarily, and  without  notice  to  defendant,  abandoned  the  contract 
and  through  his  own  fault  thereafter  ceased  to  receive  the  bene- 
fit of  defendant's  treatment;  that  the  disease  was  of  a  wasting 
nature,  and,  being  of  long  standing,  required  treatment  for  a 
much  longer  time  than  that  which  defendant  had  been  per- 
mitted to  treat  it,  and  that,  if  plaintiff  had  been  injured  in  his 
health  or  had  suffered  from  the  ravages  of  tuberculosis,  such 
result  was  caused  by  his  own  fault  in  failing  to  follow  the  course 
prescribed  by  defendant. 

In  his  reply,  plaintiff  admitted  that  he  solicited  the  services 
of  the  defendant,  with  knowledge  that  he  was  a  Chinese  physi- 
cian; that  he  entered  into  a  contract  with  him  for  his  services 
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in  that  capacity,  and  accepted  hia  treatment  until  he  voluntarily 
ceaaed  to  visit  him  and  to  use  the  compounds  prescribed  by 
him.    The  other  allegations  he  put  in  issue  by  general  denial. 

The  principal  contention  made  by  counsel  is  that  the  evi- 
dence does  not  justify  the  verdict.  They  contend  that  testi- 
mony of  physicians  of  recognized  American  schools,  introduced 
by  plaintiff,  that  defendant's  diagnosis  and  treatment  could  not 
be  justified  from  any  point  of  view,  was  not  sufficient  to  con- 
vict  him  of  a  lack  of  ordinary  care  and  skill,  and  that  if  this 
be  conceded,  the  evidence  otherwise  fails  to  show  that  plaintiff 
was  injured.  This  contention  must  be  overruled.  The  evi- 
dence is  voluminous.  It  will  not  be  necessary  to  set  it  forth 
and  subject  it  to  a  eritical  analysis,  however,  for  the  reason 
that  the  salient  facts  are  not  seriously  controverted.  It  will 
suffice  for  present  purposes  to  state  generally  the  inferences 
which  it  warrants  and  determine  whether,  under  the  rules  of 
law  applicable,  the  contention  of  counsel  is  maintainable. 

It  is  admitted  by  the  pleadings  that  the  plaintiff  employed 
the  defendant  as  a  Chinese  physician.  Defendant  alleged  that 
the  plaintiff  was  at  that  time  suffering  from  a  kidney  disease, 
and  thus  tendered  an  issue  upon  the  que^on  whether  he  was 
suffering  from  chronic  tuberculosis ;  but  it  is  not  seriously  con- 
troverted in  the  evidence  that  plaintiff  was  suffering  from  this 
disease  nor  was  there  any  evidence,  other  than  that  of  defend- 
ant, that  he  was  affected  with  any  other  disease.  There  is  no 
controversy  but  that  after  the  superficial  examination  described 
above,  the  defendant  directed  the  plaintiff  to  discard  entirely 
the  use  of  eggs,  chicken  and  milk  as  food,  which  had  thereto- 
fore been  his  diet,  and  also  to  refrain  from  drinking  cold  water; 
that  he  prescribed  a  concoction  of  herbs  which  he  said  had  been 
brought  from  China,  requiring  plaintiff  to  take  it  daily  and  to 
visit  him  as  above  stated;  that  the  plaintiff  remained  under  his 
treatment  for  seven  months;  that  as  a  result  he  lost  flesh,  until 
his  weight  had  decreased  twenty-five  pounds;  that  he  gradually 
grew  weaker,  until  he  walked  with  difficulty  and  was  confined 
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to  the  houBe;  that  the  cough  which  accompanied  the  disease 
grew  more  harassing;  that  after  he  abandoned  the  treatment, 
he  put  himself  under  the  care  of  Doctors  Crabb  and  Willard, 
at  Deer  Lodge;  that  upon  examination  they  found  him  suffer- 
ing from  no  disease  other  than  tuberculosis,  and,  in  addition 
to  the  usual  remedies  resorted  to  to  check  the  disease,  they  pre^ 
scribed  life  in  the  open  air  and  plenty  of  wholesome  food,  in- 
cluding milk  and  eggs;  that  he  thereupon  began  to  gain  flesh 
and  to  increase  in  strength  and  weight,  a  condition  which  con- 
tinued until  the  time  of  the  trial ;  that  there  is  no  such  school 
recognized  as  a  Chinese  or  ''generation"  school,  such  as  that 
to  which  plaintiff  claimed  to  belong,  so-called  because  defend-, 
ant  had  ''inherited  the  right  to  practice  from  his  grandfather," 
having  established  rules  and  regulations ;  that  the  concoction  of 
herbs  administered  by  him  had  only  a  cathartic  effect  and  was 
destitute  of  any  curative  virtue  whatever  for  tuberculosis  or 
any  tendency  to  retard  its  progress,  but,  on  the  contrary,  aided 
the  disease  by  permitting  its  ravages  to  go  unchecked ;  and  that 
this  mode  of  treatment  naturally  resulted  in  injury  to  the  plain- 
tiff. Though  the  defendant  testified  that  he  had  had  long 
preparation  by  study  in  China  and  experience  by  extensive 
practice  in  treating  tuberculosis,  his  testimony  failed  to  dis- 
close any  established  rules  or  methods  of  practice  which  he  ob- 
served and  which  guided  him  in  diagnosing  diseases  or  in  treat- 
ing them.  On  the  contrary,  his  testimony  disclosed  that  he  was 
profoundly  ignorant  of  the  circulation  of  the  blood  or  the  rela- 
tions of  the  various  organs  of  the  body  or  their  several  func- 
tions or  where  the  pulse  is  situated.  It  showed  conclusively 
that  he  was  simply  a  charlatan,  without  skill  or  scientific  knowl- 
edge, who  made  it  his  business  to  practice  upon  the  ignorant 
and  unwary  for  gain. 

It  is  the  rule,  recognized  by  the  courts  generally,  that  when 
one  holds  himself  out  as  a  physician  or  surgeon,  whether  licensed 
or  not,  and  accepts  employment  as  such  to  treat  a  patient,  he 
assumes  toward  the  patient  the  obligation  to  exercise  such  rea- 
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fionable  care  and  skill  in  that  behalf  as  is  usually  exercised  by 
physicians  or  surgeons  of  good  standing,  of  the  same  system 
or  school  of  practice  in  the  community  in  which  he  resides,  hav- 
ing due  regard  to  the  condition  of  medical  or  surgical  science 
at  that  time.  (Pike  v.  Honsinger,  155  N.  Y.  201,  63  Am.  St. 
Bep.  655,  49  N.  E.  760;  Nelson  v.  Harrington,  72  Wis.  591,  7 
Am.  St.  Rep.  900,  1  L.  R.  A.  719,  40  N.  W.  228;  Lorufan  v.  Welt- 
mer,  180  Mo,  322,  323,  103  Am.  St.  Rep.  573,  64  L.  R.  A.  969, 
79  S.  W.  655 ;  Force  v.  Gregory,  63  Conn.  167,  38  Am.  St.  Rep. 
371,  22  L.  R.  A.  343,  27  Atl.  1116 ;  SnuM  v.  Howard,  128  Mass. 
131,  35  Am.  Rep.  363.)  "This  rule  is  elementary  and  has  its 
foundation  in  most  persuasive  considerations  of  public  policy. 
Its  purpose  is  to  protect  the  health  and  lives  of  the  public,  par- 
ticularly of  the  weak  and  credulous,  the  ignorant  or  unwary, 
from  the  unskillfulness  or  negligence  of  medical  practitioners, 
by  holding  such  practitioners  liable  to  respond  in  damages  for 
the  results  of  their  unskillfulness  or  negligence.  Moreover,  it 
is  a  rule  which  the  law  has  evolved  out  of  the  relation  of  physi- 
cian and  patient,  rather  than  out  of  any  particular  contract, 
either  specific  or  implied,  in  fact  or  in  law.  That  relation  is 
the  result  of  a  consensual  transaction  that  need  not  be  a  con- 
tract, and  its  existence  is  a  question  of  fact.  On  the  relation 
of  physician  and  patient  there  is  predicated  by  the  law  the 
duty  of  the  physician  to  exercise  the  requisite  skill  and  care, 
and  such  duty  is  affected  not  at  all  by  the  fact  that  the  service 
rendered  is  gratuitous,  or  by  the  fact  that  the  physician  was 
employed  by  a  third  person,  so  that  no  contractual  relation 
existed  between  him  and  the  patient.*'  (21  R.  C.  L.,  p.  379.) 
The  rule  was  recognized  by  this  court,  though  not  stated  as 
fully  as  above,  in  the  case  of  Stevenson  v.  Oelsthorpe,  10  Mont. 
563,  27  Pac.  404.  It  will  be  observed  that  under  it  the  lia- 
bility of  a  physician  or  surgeon  in  any  particular  case  is  to  be 
determined  by  an  answer  to  the  inquiry  whether  he  has  pursued 
the  rules  and  regulations  of  the  system  or  school  to  which  he 
belongs.    The  law,  however,  is  not  concerned  so  much  about  the 
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school  to  which  he  claims  to  belong,  nor  where  he  gained  the 
qualifications  necessary  to  enable  him  to  practice.  It  is  con- 
cerned about  the  fidelity  with  which  he  has  met  his  obligations, 
and  whether  he  has  acquitted  himself  in  the  treatment  of  the 
particular  patient,  according  to  the  measure  of  the  standard  of 
those  of  recognized  schools  who  practice  in  the  same  or  similar 
communities. 

In  the  case  of  Ndsoix  v.  Harrington,  supra,  the  court  was 
called  on  to  decide  the  question  whether  one  who  holds  himself 
out  as  a  clairvoyant  physieian,  there  being  no  recognized  schodl 
designated  as  a  clairvoyant  school,  having  fixed  principles  or 
formulated  rules  for  the  treatment  of  diseases,  should  be  held 
to  the  standard  which  is  applicable  to  ordinary  physicians.  On 
this  subject  the  court  said:  '^To  constitute  a  school  of  medicine, 
under  this  rule,  it  must  have  rules  and  principles  for  the  guid- 
ance of  all  its  members,  as  respects  principles,  diagnosis  and 
remedies,  which  each  member  is  supposed  to  observe  in  any 
given  case.  Thus,  any  competent  practitioner  of  any  given 
school  would  treat  a  given  case  substantially  the  same  as  any 
other  competent  practitioner  of  the  same  school  would  treat  it. 
One  school  may  believe  in  the  potency  of  drugs  and  bloodlet- 
ting, and  another  may  believe  in  the  plrinciple  similia  similibus 
curantur;  still  others  may  believe  in  the  potency  of  water,  or  of 
roots  and  herbs ;  yet  each  school  has  its  own  peculiar  principles 
and  rules  for  the  government  of  its  practitioners  in  the  treat- 
ment of  diseases.  Not  so,  however,  with  clairvoyant  practice. 
True,  the  practice  has  but  one  mode  of  ascertaining  what  the 
disease  is  and  the  remedy  therefor.  This  mode  has  already 
been  stated.  But  the  mode  in  which  a  physician  acquires  a 
knowledge  of  his  profession  has  nothing  to  do  with  his  school 
or  system  of  practice.  One  person  may  acquire  such  knowledge 
from  certain  books;  another  from  certain  other  books,  which 
perhaps  teach  different  principles;  still  another  from  oral  com- 
munications, as  lectures,  etc.,  or  from  experience  alone;  and 
still  another  from  his  intuitions  when  in  an  abnormal  mental 
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state;  yet  these  differences  do  not  necessarily  constitute  sepa- 
rate schools  of  medicine.  The  clairvoyant  and  the  practitioners 
of  the  allopathic  or  homeopathic  system  may  belong  to  the  same 
school  or  system,  provided  they  adopt  the  same  principles  and 
observe  the  same  rules  of  treatment.  The  methods  by  which  a 
man  acquires  a  knowledge  of  medical  science  is  one  thing,  and 
the  principles  and  rules  which  govern  him  in  practice  of  medi- 
cine is  another  and  very  different  thing.  This  is  just  the  dif- 
ference between  clairvoyant  physicians  as  a  class,  and  the  prac- 
titioners of  a  school  or  system  of  medical  practice  recognized 
in  the  general  rule  of  professional  ability  above  laid  down.'' 
The  court  concluded  that,  there  being  no  recognized  school  of 
clairvoyant  medicine,  the  defendant  was  properly  hdd  liable  by 
the  trial  court,  on  the  ground  that,  having  held  himself  out  as 
other  physicians,  he  had  not  met  the  requirements  of  the  rule 
of  law  applicable  to  them.  So  the  supreme  court  of  Missouri, 
in  Longan  v.  Weltmer,  supra,  held  that  a  magnetic  healer  was 
liable  to  a  patient  to  whom  the  defendant  administered  treat- 
ment which,  in  the  opinion  of  ordinary  physicians,  could  not  be 
justified  by  the  rules  of  recognized  schools,  though  they  knew 
nothing  of  the  principles  of  magnetic  healing. 

In  the  case  of  Musser's  Exr.  v.  Chase,  29  Ohio,  577,  the  su- 
preme court  of  Ohio  held  that  a  farmer  who  held  himself  out 
as  a  cancer  doctor  having  skill  and  experience  in  the  treatment 
and  cure  of  cancer,  came  within  the  rule  which  "requires  the 
exercise  of  such  skill  and  care  as  are  usually  possessed  and 
employed  by  the  general  physician  in  the  treatment  of  such 
maladies." 

Counsel  cite  the  case  of  Spead  v.  Tonilinson,  73  N.  H.  46,  68 
L.  R.  A.  432,  59  Atl.  376,  as  conclusive  of  their  contention.  In 
that  case  the  facts  were  that  the  plaintiff,  through  her  interest 
in  the  doctrines  of  Christian  Science  and  the  cures  which  de- 
fendant professed  to  be  able  to  perfect  through  the  agency  of 
prayer,  was  induced  to  employ  him  to  cure  her  of  an  attack  of 
appendicitis.    He  undertook  the  cure  for  a  reward,  but,  the 
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malady  growing  worse,  the  plaintiff  placed  herself  under  the 
charge  of  a  surgeon,  submitted  to  an  operation  and  was  cured. 
She  then  brought  action  against  the  defendant  for  damages  for 
malpractice.  The  trial  court  directed  a  verdict  for  the  defend- 
ant. On  appeal  the  supreme  court  affirmed  this  action,  on  the 
ground  that  there  was  no  evidence  showing  negligence  by  the 
defendant  in  his  treatment  under  the  Christian  Science  prac- 
tice, and  that  one  who  holds  himself  out  as  a  Christian  Science 
healer  and  is  employed  to  give  treatment  by  the  methods 
adopted  by  such  practitioners  is  required  to  possess  only  the 
knowledge  and  exercise  the  care  and  skill  of  the  ordinary  Chris- 
tian Scientist.  The  court  said:  **What  the  parties  mutually 
expected  was  that  the  defendant  would  treat  the  plaintiff  ac- 
cording to  Christian  Science  methods ;  and  it  necessarily  follows 
that  the  defendant  in  the  treatment  of  the  plaintiff  is  to  be 
judged  by  the  standard  of  care,  skill  and  knowledge  of  the  ordi- 
nary Christian  Scientist  in  so  far  as  he  confined  himself  to 
th^se  methods."  That  case  has  no  application  to  the  facts  of 
this  case  for  the  reason  that  the  defendant,  as  shown  by  his 
advertisement,  professed  to  be  able  to  cure  any  kind  of  chronic 
disease,  while  the  plaintiff  knew  nothing  of  his  skill  or  knowl- 
edge, nor  did  he  know  anything  of  his  methods.  All  he  knew, 
so  far  as  the  evidence  discloses,  was  that  defendant  was  a 
Chinese  physician  who  professed  to  be  able  to  cure  his  malady. 

The  evidence  tending  to  show  that  the  plaintiff  was  injured 
and  the  amount  of  damages  he  is  entitled  to  recover  is  not  very 
satisfactory ;  it  does  furnish  a  basis,  however,  for  the  inference 
that  he  suffered  some  injury.  In  our  opinion,  the  amount  of 
the  verdict — $2,500 — is  excessive;  but  as  no  complaint  is  made 
of  it  on  this  ground,  we  do  not  think  we  should  disturb  it. 

It  is  contended  that  the  court  erred  in  refusing  to  submit 
instruction  referred  to  as  15B,  requested  by  the  defendant.  It 
is  not  pointed  out  by  counsel  in  what  respect  there  was  error 
in  refusing  this  instruction,  nor  wherein  defendant  suffered 
prejudice.    Upon  examination  of  the  charge  as  a  whole,  we 
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think  it  fullj  covered  every  phase  of  the  ease  and  was  aa  fair 
to  the  defendant  as  he  was  entitled  to  demand. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Associate   Justices    Holloway,   Hubly,    Matthews    and 
CooPEB  concur. 

Behearing  denied  January  26,  1920. 


JONOSKY,  Admb.,  Respondent,  v.  NORTHERN  PACIFIC 

RY.  CO.,  Appibllant. 

(No.  4,006.) 
(Submitted  December  12,  1919.    Decided  January  2,  1920.) 

[187  Pac.  1014.] 

Railroads — Trespassers — Action  far  Death — Negligence — Licen^ 
sees — Common  Law, 

Personal  Injuries — Actionable  Negligence. 

1.  Actionable  negligence  arises  onlj  from  breach  of  legal  dutj. 

Same — Railroads — Duty  Owing  to  Trespassers. 

2.  The  only  duty  owing  by  a  railway  oompany  to  a  trespasser  upon 
its  tracks  is  to  rerfrain  from  wantonly  or  willfully  injuring  him  aft^&r 
discovering  bis  presence  in  a  position  of  peril. 

Same — Implied  Invitation — Implied  License — Definition. 

3.  An  invitation  is  inferred  where  there  is  a  common  interest  or  mutual 
advantage;  a  license  is  implied  where  the  object  is  the  mere  pleasure,, 
convenience  or  benefit  of  the  person  enjoying  the  privilege. 

Same — ^Railroads — ^Duty  Owing  to  Licensee. 

4.  Under  the  above  rule  (par.  3),  decedent,  who  was  fatally  injured 
while  attempting  to  crawl  under  the  coupling  between  two  cars  of  a 
freight  train  st^dii^^  in  defendant  company's  yards,  rather  than  take 
a  more  circuitous  route  and  cross  at  a  street  crossing,  was  a  bare  licen- 
see, to  whom  defendant  owed  no  duty  other  than  that  of  not  knowingly 
and  willfuUy  causing  him  harm. 

Same — Duty  Owing  to  Licenscie— Common-law  Rule. 

5.  Under  the  conunon  law  adopted  in  this  stute,  in  the  absence  of 
legislative  declaration  to  the  contrary,  the  owner  of  premises  owes  to  a 
licensee  no  duty  as  to  their  condition,  save  that  of  not  knowingly  expos- 
ing him  to  hidden  perils  or  wantonly  and  willfully  causing  him  harm; 
the  licensee  enjoying  the  license  subject  to  the  concomitant  perils  aris- 
ing from  the  owner's  use  in  the  ordinary  course  of  business. 
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Common  Law — 'Bnle  of  I>eci8ioii  in  State. 

6.  The  common  law  of  England,  so  far  as  not  repugnant  to  or  ineon- 
eistent  with  the  federal  or  state  Constitution  or  thie  laws  of  thii 
state,  is  the  rule  of  decision  in  all  the  courts  of  the  state. 

Appeal  from  District  Court  of  Silver  Bow  Cotmty;  J.  J. 
Lynch,  Judge. 

Action  by  Joseph  Jonosky,  as  administrator  of  the  estate  of 
Chester  Jonosky,  deceased,  against  the  Northern  Pacific  Railway 
Company.  Judgment  for  plaintiff.  Defendant  appeals.  Ee- 
Tersed,  with  directions  to  dismiss  the  action. 

Messrs.  Walker  &  Walker  and  Messrs.  Ounn,  Bascli  d  HaJl, 
for  Appellant,  submitted  a  brief;  ilfr.  E.  M.  HaU  argued  the 
cause  orally. 

At  common  law  the  rule  is  that  railroad  companies  owe  no 
duty  to  trespassers  or  mere  licensees  other  than  to  refrain  from 
willful  or  wanton  injury  to  them  and  to  use  reasonable  care  to 
prevent  injury  after  discovering  them  in  danger,  even  though 
such  trespassers  or  licensees  have  been  using  the  company's 
premises  or  tracks  for  a  long  time  without  objection  or  protest. 
(Elliott  on  Railroad,  sees.  1250-1252.)  No  statute  has  ever 
been  enacted  in  this  state  modifying  this  rule  of  the  common 
law.  In  fact,  the  common-law  rule  has  been  so  frequently  an- 
nounced and  followed  in  this  state  that  it  is  the  settled  law  here 
regardless  of  how  other  jurisdictions  may  have  modified  it  by 
statute  or  court  decisions.  Egan  v.  Montana  Central  Ry.  Co., 
24  Mont.  569,  63  Pac.  831,  is  the  leading  case  in  this  state. 
There  is  no  distinction  between  that  case  and  the  case  at  bar. 
The  Egan  Case  has  been  repeatedly  cited  and  followed  in  later 
decisions  of  this  court  and  in  no  case  has  the  doctrine  there 
announced  been  overruled.  (See  BeinJiam  v.  Orisuiold,  27 
Mont.  79,  91,  94  Am.  St.  Rep.  818,  59  L.  R.  A.  771,  69  Pac. 
557 ;  Driscoll  v.  Clark,  32  Mont.  172,  185,  80  Pac.  1,  373 ;  Mon- 
tague V.  Hanson,  38  Mont.  376,  382,  99  Pac.  1063 ;  Conway  v. 
Monidah  Trust,  47  Mont  269,  277,  L.  R.  A.  1915B,  500,  132 
Pac.  26  J  Da^imer  v.  Northern  Pac.  By.  Co.,  48  Mont.  152,  162, 
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136  Pac.  1059,  142  Pac.  209 ;  McLaughlin  v.  Bardsen,  50  Mont. 
177,  189, 145  Pac.  954 ;  Fmselman  v.  YeUowsione  Valley  L.  &  L 
Co.,  53  Mont.  254,  Ann.  Cas.  1918B,  420,  163  Pac.  473.)  From 
the  foregoing  cases  the  rule  appears  to'  be  settled  that  the  duty 
a  railway  company  owes  to  a  mere  licensee  on  its  premises  with- 
out invitation  express  or  implied  is  no  different  than  the  duty 
it  owes  to  a  trespjisser.  A  railroad  company  is  no  more  re- 
quired to  warn  or  look  out  for  infant  than  for  adult  trespassers. 
(4  Ann.  Cas.  680  and  note;  16  Ann.  Cas.  247  and  note.) 

In  other  states  the  rule  announced  in  the  Egan  and  other 
Montana  cases  has  been  repeatedly  applied,  and  this  is  particu- 
larly so  in  cases  where  the  injuries  were  received  in  railway 
switch-yards  containing  a  large  number  of  tracks  and  under 
circumstances  similar  to  those  in  this  case.  {Central  B,  B.  & 
Banking  Co.  v.  Bylee,  87  Ga.  491,  13  L.  R.  A.  634,  13  S.  E.  584; 
Georgia  B.  &  B.  Co,  v.  Fuller,  6  Ga.  App.  454,  65  S.  E.  313 ; 
Malott  V.  Union  Pac.  By.  Co.,  99  Kan.  115,  160  Pac.  978;  Bar- 
ney  v.  Hannibal  etc.  By.  Co.,  126  Mo.  372,  26  L.  B.  A.  847,  28 
S.  W.  1069 ;  Scharf  v.  Spokane  etc.  B.  Co.,  92  Wash.  561,  159 
Pac.  797;  McCoy's  Adnnr.  v.  WiUiamson  &  P.  0.  B.  Co.^  174 
Ky.  186,  192  S.  W.  45 ;  Masser  v.  Chicago,  B.  I.  is  P.  By.  Co., 

68  Iowa,  602,  27  N.  W.  776 ;  Anternoitz  v.  New  York  etc.  By. 
Co.,  193  Mass.  542,  79  N.  E.  789 ;  Catlett  v.  St.  Louis  etc.  By. 
Co.,  57  Ark.  461,  38  Am.  St.  Rep.  254,  21  S.  W.  1062 ;  Katzinski 
V.  Grand  Trunk  By.  Co.,  141  Mich.  75,  104  N.  W.  409 ;  Atchisan 
etc.  By.  Co.  v.  Plaskett,  47  Kan.  107,  112,  26  Pac.  401 ;  Tfwmas 
v.  Denver  etc.  By.  Co.,  60  Colo.  302,  153  Pac.  440 ;  Union  Stock- 
yard etc.  Co.  V.  Butler,  92  111.  App.  166,  172;  Smalley  v.  Bio 
Grande  W.  By.  Co.,  34  Utah,  423,  98  Pac.  311 ;  WrigJit  v.  Boston 
&  A.  B.  Co.,  142  Mass.  296,  7  N.  E.  866.) 

We  appreciate  the  fact  that  there  are  a  number  of  cases  hold- 
ing that  where  the  public  for  years  has  been  accustomed  to  cross 
the  tracks  of  a  railway  company  upon  a  well-defined  path  with 
the  acquiescence  of  the  company,  although  without  its  express 
license  or  consent,  a  license  to  do  so  would  be  presumed  and  the 
4!ompany  required  to  take  reasonable  precautions  to  avoid  in- 
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juidng  persons  so  using  the  track.  In.  most  of  such  cases  the 
facts  show  active  acquiescence,  or  some  affirmative  act  or  con- 
duct upon  the  part  of  the  company  amounting  to  an  implied 
invitation.  In  a  number  of  these  csBes  the  facts  show  reckless 
conduct  or  gross  negligence  on  the  part  of  the  company,  bring- 
ing them  under  the  rule  announced  in  McLaughlin  v.  Bardsen^ 
50. Mont.  177,  while  a  few  of  the  eases  are  to  the  effect  that  a 
mere  tacit  or  negative  permission  by  a  railway  company  for 
people  to  cross  its  tracks  amounts  to  a  license  for  them  so  to 
do  and  imposes  a  duty  to  keep  a  lookout  for  them.  These  latter 
cases  are  directly  in  conflict  with  the  law  of  this  state  as  an- 
nounced in  the  Egan  and  other  cases  cited  above  and  contrary 
to  the  weight  of  authority. 

Contributory  negligence:  If  the  boy  was  capable  of  appre- 
ciating the  danger  into  which  he  was  entering,  and  if  the  evi- 
dence shows  that  he  voluntarily  crawled  over  or  between  the 
cars  when  he  could  have  passed  safely  through  an  open  space 
only  a  few  feet  west,  then  there  can  be  no  recovery.  (Wolfe  v. 
Peirce,  24  Ind.  App.  680,  57  N.  E.  555;  Martin  v.  Northern 
Pac.  By.  Co.,  51  Mont.  31,  149  Pac.  89.)  As  to  whether  a  child 
is  capable  of  contributory  negligence,  as  a  matter  of  law,  de- 
pends largdy  upon  the  facts  in  each  case.  (Mason  v.  Northern 
Pac.  By.  Co.,  45  Mont.  474,  124  Pac.  271.) 

Messrs.  Harry  and  William  Meyer,  for  Respondent,  submitted 
a  brief ;  Mr.  Harry  Meyer  argued  the  cause  orally. 

Counsel  for  appellant  rely  to  a  large  extent  upon  the  decision 
of  this  court  in  the  case  of  Egan  v.  Montana  Central  By.  Co., 
24  Mont.  569,  63  Pac.  831,  and  contend  that  it  is  decisive  of 
the  case  at  bar,  and  further,  that  the  Egan  Case  cannot  be  dis- 
tinguished from  this  case.  We  contend  (1) :  That  the  two  cases 
are  clearly  distinguishable,  and  (2)  That  the  Egan  Case  is  not 
sound  law,  has  been  criticised  by  this  court  in  different  deci- 
sions, and  is  in  conflict  with  the  weight  of  authority — ^the  better 
reasoned  and  more  recent  cases — and  is  contrary  and  opposed 
to  the  doctrine  of  humanity  which  has,  of  late  years,  played  so 
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large  and  important  a  part  in  the  consideration  of  this  class  of 
cases.  We  also  contend  that  this  court  in  many  of  its  d^isions, 
which  we  shall  hereafter  cite,  has,  if  not  expressly,  at  least  im- 
pliedly, disapproved  of  the  doctrine  laid  down  in  the  Egcm  Case, 
and  that  in  at  least  one  opinion  one  of  the  judges  of  this  court 
expressly  stated  that  he  disagreed  with  the  doctrine  in  the  Egan 
Case.  We  refer  to  the  case  of  Neary  v.  Northern  Pacific  By. 
Co,,  41  Mont.  480,  110  Pac.  226.  In  order  to  successfully  con- 
tend  that  a  case  has  been  followed,  we  maintain  that  the  facts 
in  the  subsequent  case  must  be  similar  to  the  facts  in  the  case 
claimed  to  have  been  followed.  None  of  the  Montana  cases  cited 
was  decided  on  a  statement  of  facts,  even  remotely  similar  to 
the  facts  in  the  Egan  Case. 

This  court  has  never  yet  been  called  upon  to  decide  a  case  in 
which  the  facts  were  similar  or  nearly  similar  to  the  facts  in 
the  case  at  bar.  This  statement  is  prompted  by  the  fact  that, 
in  our  opinion,  this  court  has  intimated  upon  more  than  one 
occasion  that  should  a  case  in  which  the  facts  were  similar  to 
the  facts  in  the  case  at  bar  ever  be  presented  to  it,  the  rule  for 
which  we  are  here  contending  would  undoubtedly  be  approved 
by  this  court.  We  believe  this  statement  justified  by  the  deci- 
sions of  this  court  and  which  we  shall  hereafter  caU  to  the 
court's  attention. 

If  we  understand  the  decision  in  Nixon  v.  Montana  etc.  By. 
Co,,  50  Mont.  95,  Ann.  Cas.  1916B,  299,  145  Pac.  8,  correctly, 
it  recognizes  the  doctrine  of  implied  invitation,  and  that  an  im- 
plied invitation  may  be  authorized  by  custom,  it  further  recog- 
nizes the  rule  that,  where  a  railroad  company  permits  people 
to  use  its  track  as  a  highway  by  implied  invitation,  it  must  take 
note  of  such  use  and  operate  its  instrumentalities  accordingly. 
No  decision  by  this  court  has  ever  modified  this  rule.  (See, 
also,  Montague  v.  Hanson,  38  Mont.  376,  99  Pac.  1063 ;  McLwagh- 
lin  V.  Bardsen,  50  Mont.  177,  145  Pac.  954;  Gates  v.  Northern 
Pac.  By.  Co.,  37  Mont.  103,  94  Pac.  751 ;  Fusselman  v.  Yellow- 
stone V.  L.  &  I.  Co.,  53  Mont.  254,  Ann.  Cas.  1918B,  420,  163 
Pac.  473.) 
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We  shall  now  call  the  court's  attention  to  the  cases  from 
other  jurisdictions  sustaining  the  rule  for  which  we  are  here 
contending.  We  first  call  attention  to  the  case  of  St.  Loms 
*  8.  F.  S.  Co.  V.  Hodge  (Okl.),  157  Pac.  60,  63.  This  case  is 
almost  on  all-fours  with  the  case  at  bar,  and  because  the 
facts  are  so  nearly  similar  to  the  facts  in  the  case  at  bar  and 
because  it  is  such  a  well-considered  case,  we  cannot  too  strongly 
urge  the  court  to  read  this  opinion.  It  considers  every  point 
urged  by  the  appellant,  in  this  case,  and  upholds  every  conten- 
tion made  by  us  herein,  citing  a  large  number  of  cases  from 
various  jurisdictions  in  support  of  its  conclusion. 

The  case  of  Tv4t  v.  Illvnois  Central  Ry,  Co.,  104  Fed.  741,  44 
C.  C.  A.  320,  is  a  case  very  similar  to  the  case  at  bar.  It  was 
there  held  to  be  a  question  of  fact  for  the  jury  whether  plain- 
tiff was  upon  the  property  of  the  railroad  company  under  an 
implied  license  which  imposed  upon  it  the  duty  of  exercising 
care  to  discover  his  presence  and  to  avoid  injury  to  him.  This 
case  is  particularly  pertinent  here,  because,  as  in  this  case,  the 
railroad  company  introduced  evidence  that  it  had  instructed  its 
employees  to  keep  persons  away  from  its  tracks  and  that  chil- 
dren had  several  times  been  driven  away.  To  the  same  effect 
see  Northern  Pac.  B.  R.  Co.  v.  Curtz,  196  Fed.  367,  116  C.  C.  A. 
403.  Another  case  almost  on  all-fours  with  the  case  at  bar  is 
the  case  of  O'Leary  v.  Pittsburgh  etc.  R.  Co.,  248  Pa.  St.  4,  93 
Atl.  771.  To  the  same  effect  see  the  following  cases:  New  York, 
N.  H.  A  H,  R.  Co.  Y.  Kmetz,  193  Fed.  603,  113  C.  C.  A.  471 ; 
Stvift  V.  Staten  Island  R.  T.  R.  Co.,  123  N.  Y.  645,  25  N.  E.  378, 
379 ;  Lodge  v.  Pittsburgh  A  L.  E.  R.  Co.,  243  Pa.  St.  10,  89  Atl. 
790 ;  Doyle  v.  Portland  Ry.,  L.  &  P.  Co,,  71  Or.  576,  143  Pac. 
623 ;  Troy  v.  Cape  Fear  etc.  R.  Co.,  99  N.  C.  298,  6  Am.  St.  Rep. 
521,  6  S.  E.  77 ;  Davis  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis.  646, 
46  Am.  Rep.  667,  17  N.  W.  406 ;  Frye  v.  8t.  Louis,  I.  M.  &  8. 
R.  Co.,  200  Mo.  377,  8  L.  R.  A.  (n.  s.)  1069,  1076,  98  S.  W.  566; 
Morgan  v.  Waiash  R.  Co.,  159  Mo.  262,  60  S.  W.  195;  WUhelm 
V.  Missoun  0.  dk  Q.  Ry.  Co.,  52  Okl.  317,  L.  R.  A.  1916C,  1029, 
152  Pac.  1088 ;  Great  Northern  Ry.  Co.  v.  Thompson,  199  Fed. 
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395,  47  L,  B.  A.  (n.  b.)  506, 118  C.  C.  A.  79;  Anderson  v.  Oreai 
Northern  By.  Co.,  15  Idaho,  513,  99  Pac.  91. 

UiMl«r  Mason  v.  Northern  Pacific  By.  Co.,  45  Mont.  474,  124 
Pac.  271,  and  Conway  v.  Monidah  Trust,  47  Mont.  269,  L.  R.  A. 
1915E,  500,  132  Pac.  26,  the  question  of  contributory  n^ligence 
was  properly  left  to  the  jury.  Counsel,  however,  have  seen  fit 
to  cite  and  quote  from  the  decisions  of  other  states  to  show  that 
the  question  was  one  of  law  for  the  court  to  decide,  and  while 
we  do  not  believe  it  to  be  an  open  question  in  this  state,  we 
take  the  liberty  of  calling  the  court's  attention  to  the  follow- 
ing cases,  wherein  it  was  held,  in  accordance  with  the  rule  in 
the  Mason  Case,  that  this  question  was  properly  for  the  jury, 
and  in  some  of  these  cases  the  children  injured  or  killed  were 
much  older  than  Chester  Jonosky.  (Northern  Pacific  B.  Co. 
V.  Chervenak,  203  Fed.  884,  122  C.  C.  A.  178 ;  Texas  &  N.  0.  B. 
Co.  V.  McLeod,  62  Tex.  Civ.  270,  131  S.  W.  311 ;  Trent  v.  Nor- 
folk cfe  W.  B.^o.,  167  Ky.  319,  180  S.  W.  792;  Oidf,  C.  dk  8.  F. 
By.  Co.  V.  Garrett  (Tex.  Civ.),  99  S.  W.  162;  Oesas  v.  Oregon 
S.  L.  B.  Co.,  33  Utah,  156,  13  L.  R.  A.  (n.  s.)  1074,  93  Pac. 
274;  Cahm  v.  E.  B.  dk  A.  L.  Stone  &  Co.,  153  Cal.  571,  19 
L.  R,  A.  (n.  s.)  1094,  96  Pac.  84;  Sammond  W.  dk  E.  C.  etc. 
B.  Co.  V.  Blockie,  40  Ind.  App.  497,  82  N.  E.  541 ;  Denver  City 
Tramway  Co.  v.  Nicholas,  35  Colo.  462,  84  Pac.  813;  St.  Louis 
dk  S.  F.  B.  Co.  V.  Hodge  (Okl.),  157  Pac.  60,  69;  Lodge  v.  Pitts- 
burgh dk  L.  E.  B.  Co.,  243  Pa.  St.  10,  89  Atl.  790;  1  Thompson 
on  Negligence,  section  310.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

Immediatdy  east,  south  and  west  of  its  passenger  station  in 
Butte  are  the  yards  owned  and  operated  by  the  Northern  Pacific 
Railway  Company.  Through  these  yards,  running  from  east 
to  west,  are  the  main-line  tracks  and  some  twenty  or  more  tracks 
parallel  thereto,  with  the  necessary  connecting  switches.  These 
tracks  are  in  constant  use  in  moving  trains  through  the  yard^s, 
in  storing  ears,  in  making  up  and  breaking  up  trains,  in  mov- 
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ing  cars  to  and  from  warehouses  and  to  and  from  loading 
and  unloading  spurs.  Several  city  streets,  including  California 
Avenue,  extend  from  the  north  to,  and  terminate  at,  the  north 
line  of  the  yards.  Some  distance  south  of  the  yards  there  is 
a  considerable  number  of  houses  occupied  by  people  not  con- 
nected with  the  business  of  the  railway  company.  These  houses 
are  within  the  city  limits  and  occupy  regularly  laid  out  lots  and 
blocks,  the  blocks  being  separated  by  streets,  running  north  and 
south,  which  bear  the  same  names  as  the  streets  north  of  the 
yards.  On  Harrison  Avenue,  at  the  east  end  of  the  yards,  there 
is  a  public  street  crossing,  and  at  the  west  end,  on  Kaw  Avenue, 
there  is  another.  Between  these  two  streets,  a  distance  of  ap- 
proximately 200  rods,  there  is  no  public  highway,  street  or  other 
thoroughfare  across  these  yards. 

On  the  afternoon  of  April  19,  1916,  about  thirty  freight  cars, 
all  coupled  together,  were  standing  on  track  11  in  the  yards. 
The  two  cars  farthermost  to  the  west  were  immT3diately  west 
of  the  west  line  of  California  Avenue  extended  to  the  south, 
the  east  end  of  the  string  of  cars  being  about  1,100  feet  farther 
east.  In  the  course  of  business  it  became  necessary  for  the  rail- 
way employees  to  remove  the  twelfth  car  from  the  east  end  of 
the  string  of  cars,  and  to  effect  this  purpose  a  locomotive  backed 
on  to  the  east  end  of  track  11  and  against  the  easternmost  car 
of  the  string  with  sufficient  force  to  cause  the  coupling  to  be 
made  automatically,  and  this  force  drove  all  the  cars  to  the  west 
three  or  four  feet.  Just  at  the  instant  of  the  impact,  Chester 
Jonosky,  a  minor,  was  crawling  under  the  coupling  between  the 
second  car  and  third  car  from  the  west  end  of  the  string  of  cars. 
The  car-wheel  of  the  third  car  passed  over  his  left  leg  and  in- 
jured his  right  leg.  As  the  result  of  these  injuries,  the  boy 
died  a  few  hours  later,  and  this  action  by  the  administrator  of 
his  estate  was  brought  to  recover  damages. 

4 

It  is  alleged  that  for  more  than  a  year  prior  to  the  accident, 
children  as  well  as  adults  were  permitted  by  the  railway  com- 
pany to  cross  and  recross  the  tracks,  particularly  at  a  point 
where  California  Avenue  on  the  north,  if  extended,  would  con- 
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nect  with  California  Avenue  south  of  the  yards ;  that  the  custom 
of  the  people  was  known  to  the  railway  company  and  acquiesced 
in  without  objection,  and  by  reason  thereof,  the  duty  was  im- 
posed upon  the  company  to  exercise  reasonable  care  to  keep  a 
lookout  for  children  who  might  be  crossing  the  yards,  and  to 
give  appropriate  warning  of  its  intended  movements  of  cars; 
that  it  failed  in  both  respects,  and  that  the  death  of  the  boy 
was  caused  proximately  by  the  failure  of  the  railway  company 
to  discharge  this  duty.  The  answer  is  substantially  a  general 
denial. 

Witnesses  in  behalf  of  the  plaintiff  testified  that  for  a  con- 
siderable period  prior  to  the  injury  the  people  living  south  of 
the  tracks  had  habitually  traveled  back  and  forth  across  the 
yards  as  a  short-cut  to,  or  convenient  means  of  reaching,  points 
north  of  the  yards  and  to  avoid  the  longer  route  by  way  of  the 
public  crossings;  that  this  custom  was  known  to  the  railway 
x^ompany  and  suffered  to  prevail  without  objection,  so  far  as 
the  witnesses  knew,  and  one  witness,  a  school  girl,  testified  that 
on  two  or  three  occasions  employees  of  the  company  had  as- 
sisted her  in  getting  between  coupled  cars  standing  in  the  yards. 

There  is  not  a  suggestion  in  the  evidence  that  a  walk  had  been 
constructed  across  the  tracks ;  that  the  travel  had  followed  any 
well-defined  route  over  the  tracks;  that  the  yards  could  be  used 
by  these  people  without  materially  interfering  with  their  proper 
use  by  the  company,  or  that  the  company  had  in  any  manner 
held  out  to  these  people  or  induced  them  to  believe  that  the 
yards  could  be  crossed  in  safety,  or  that  it  was  intended  to  per- 
mit the  use  of  any  portion  of  the  yards,  or  the  yards  in  their 
entirety,  as  a  public  crossing,  but,  on  the  contrary,  the  em- 
ployees of  the  company  working  in  the  yards  testified  in  effect 
that  every  reasonable  effort  had  been  expended  to  prevent  the 
iise  of  the  yards  by  these  people  and  particularly  by  children ; 
that  appeals  had  been  made  to  the  police  department  and  to  the 
school  authorities  to  assist  in  keeping  children  out  of  the  yards, 
and  in  this  they  were  corroborated  by  the  chief  of  police  and 
the  truant  ofScer. 
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Upon  the  trial,  and  over  defendant's  objection,  the  court  in- 
structed the  jury  that,  as  to  licensees,  the  railway  company 
owed  the  duty  to  exercise  reasonable  care  in  the  management 
and  running  of  its  trains  to  protect  them  from  injury  and  re- 
fused defendant's  offered  instruction  to  the  effect  that,  as  to 
licensees,  the  company  was  under  no  duty  to  keep  a  lookout 
or  give  warning  of  the  intended  movement  of  cars  in  the  yards. 
The  trial  resulted  in  a  verdict  for  the  plaintiff,  and  from  the 
judgment  entered  thereon,  this  appeal  is  prosecuted. 

Counsel  for  appellant  contend  that  the  boy  was  a  trespasser, 
or,  at  best,  a  licensee.  Counsel  for  respondent  insist  that  he 
was  a  licensee,  and  for  the  purpose  of  this  appeal  he  will  be 
treated  as  such.  The  two  instructions  above,  then,  fairly  pre- 
sent the  conflicting  views  of  the  respective  parties  upon  the  law 
governing  this  case. 

The  action  is  grounded  in  the  alleged  primary  n^ligence  of 
the  railway  company,  and  does  not  involve  any  element  of  the 
last  clear  chance  doctrine,  or  the  doctrine  of  attractive  nui- 
sances. 

Actionable  negligence  arises  only  from  a  breach  of  legal  duty 
[1]  {FtLsselnum  v.  Yellowstone  Valley  L.  &  I.  Co.,  53  Mont. 
254,  Ann.  Cas.  1918B,  420,  163  Pac.  473),  and  therefore,  to 
determine  the  correctness  of  the  theory  upon  which  this  case 
was  submitted,  it  is  necessary  to  determine  just  what  legal  duty 
the  company  owed  to  Chester  Jonosky  at  the  time  he  was  in- 
jured. If  it  owed  him  the  primary  duty  to  keep  a  lookout  and 
give  warning  of  the  intended  movement  of  cars  in  the  yards, 
then  this  judgment  should  be  affirmed;  if  it  did  not,  plaintiff 
has  no  cause  of  action. 

Decided  cases  almost  without  number  may  be  found  which  as- 
sume to  define  the  legal  relationship  existing  between  a  railway 
company  and  a  person  injured  on  its  tracks.  These  cases  cover 
every  gradation  of  the  relationship  from  that  existing  between 
the  company  and  its  employee  rightfully  in  the  position,  in  the 
discharge  of  his  duties,  to  that  existing  between  the  company 
and  a  naked  trespasser  on  the  tracks  without  the  semblance  of 
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right.  In  a  few  jurisdictions  no  distinction  is  drawn  between 
the  measure  of  duty  owed  by  the  company  to  its  employee,  on 
the  one  hand,  and  the  trespasser,  on  the  other;  but  these  cases 
are  exceptional.  In  Arkansas  and  Tennessee,  and  possibly  in 
other  states,  this  rule  is  established  by  statute.  With  the  excep- 
[2]  tions  noted,  it  may  be  said  that  the  rule  is  universal  that 
as  to  a  trespasser  the  company  owes  no  primary  duty.  Its  duty 
is  of  a  negative  character:  to  refrain  from  wantonly  or  will- 
fully injuring  him  after  discovering  his  presence  in  a  position 
of  peril.  Passing  to  a  consideration  of  the  duty  owed  to  a 
[3]  licensee,  however,  we  enter  a  veritable  maze  of  conflicting 
and -contradictory  decisions.  Much  of  the  confusion  arises  from 
the  failure  of  the  courts  to  distinguish  between  a  license  and  an 
invitation,  and  particularly  between  an  implied  license  and  an 
implied  invitation.  The  distinction  is  not  merdy  one  of  de- 
scriptive phraseology,  but  has  its  foundation  in  sound  common 
sense.  An  invitation  is  inferred  where  there  is  a  common  in- 
terest or  mutual  advantage,  while  a  license  is  implied  where 
the  object  is  the  mere  pleasure,  convenience  or  benefit  of  the 
person  enjoying  the  privilege.  {Bennett  v.  LovisvUle  etc.  B,  B. 
Co,,  102  U.  S.  577,  584,  26  L.  Ed.  235  [see,  also,  Rose's  U.  S. 
Notes] ;  2  White  on  Personal  Injuries  on  Railroads,  sec.  870.) 
The  supreme  court  of  Massachusetts  has  stated  the  rule  as  fol- 
lows: ''To  come  under  an  implied  invitation  as  distinguished 
from  a  mere  license,  the  visitor  must  come  for  a  purpose  con- 
nected  with  the  business  in  which  the  occupant  is  engaged  or 
which  he  permits  to  be  carried  on  there.  There  must,  at  least, 
be  some  mutuality  of  interest  in  the  subject  to  which  the  visitor's 
business  relates,  although  the  particular  thing  which  is  the  ob- 
ject of  the  visit  may  not  be  for  the  benefit  of  the  occupant." 
{Plummer  v.  DUl,  156  Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  B. 
128;  Wright  v.  Boston  &  A.  B.  B.,  142  Mass.  2%,  300,  7  N.  E. 
866 ;  Elliott  on  Railroads,  sec.  1249 ;  1  Thompson  on  Negligence, 
sec.  987;  17  R.  C.  L.  566;  29  Cyc.  455.)  The  same  distinction 
is  made  by  tiie  English  courts.  {Holmes  v.  Northeastern  By. 
Co.,  L.  R.  4  Exch.  254.) 
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• 

At  the  time  he  waa  injured,  Chester  Jonosky  was  not  engaged 
[4]  in  any  business  in  which  the  railway  company  was  interested. 
He  was  crossing  the  tracks  as  a  mere  matter  of  convenience  to 
himself,  to  save  the  effort  of  traveling  the  more  circuitous  route 
and  crossing  at  the  public  street  At  best,  he  was  a  bare  licen- 
see enjo3ring  the  gratuitous  favor  of  the  company  in  the  use  of 
its  property.  What,  then,  was  the  measure  of  the  company's 
duty  toward  him? 

At  common  law  the  rule  was  well  settled.  The  owner  of 
[6]  premises  owed  to  the  licensee  no  duty  as  to  the  condi- 
tion of  the  premises,  save  that  he  should  not  knowingly  expose 
him  to  hidden  perils  or  wantonly  and  willfully  cause  him  harm. 
The  licensee  entered  upon  the  premises  at  his  own  risk  aifd  en- 
joyed the  license  subject  to  the  concomitant  perils  arising  from 
the  owner's  use  in  the  ordinary  course  of  business.  (Pollock 
on  Torts,  10th  ed.,  544;  2  White  on  Personal  Injuries  on  Sail- 
roads,  sec.  860 ;  Burchell  v.  Hickisson,  50  L.  J.  C.  P.  101 ;  Houn- 
seU  V.  Smyth,  2  L.  T.  Rep.  (n.  s.)  440;  Bolch  v.  Smith,  7  H.  &  N. 
736 ;  Phillips  v.  Library  Co,,  55  N.  J.  L.  307,  27  Atl.  478 ;  Devoe 
V.  New  York,  0.  &  TT.  By.  Go,,  63  N.  J.  L.  276,  43  Ati.  899 ; 
Swuny  V.  Old  Colony  <&  N.  Ry,  Co,,  10  Allen  (Mass.),  368,  87 
Am.  Dec.  644;  Romana  v.  Boston  Elev,  Ry,  Co,,  218  Mass.  76, 
Ann.  Cas.  1917A,  893,  105  N.  E.  598.)  Thompson  in  his  Com- 
mentaries on  the  Law  of  Negligence  says:  ''A  fair  expression 
of  the  doctrine  is  that  a  railway  company  is  under  no  obligation 
to  protect  a  person  on  the  track  under  an  implied  license  to  use 
its  right  of  way,  by  taking  steps  to  prevent  harm  to  such  per-^ 
son,  unless  it  has  so  acted  as  to  mislead  him ;  but  that  the  extent 
of  its  duty  is  not  to  injure  him  wantonly  or  willfully ;  and  that 
one  who  enters  the  yard  of  a  railway  company  under  a  mere 
license,  assumes  the  risk  of  all  dangers  which  are  caused  by  a 
natural  and  proper  use  of  the  tracks  and  trains."     (Sec.  1722.) 

As  opposed  to  the  common-law  rule  is  the  so-called'  intermedi- 
ate rule,  adopted  by  a  considerable  number  of  American  courts, 
substantially  to  this  effect:  '* Where  the  track  or  the  grounds  of 
a  railway  are  used  by  pedestrians  as  a  passageway,  for  a  con- 
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siderable  time  without  objection,  or  with  a  tacit  acquiescence  on 
the  part  of  the  company,  a  pedestrian  crossing  over  such  grounds 
or  along  such  tracks  becomes  a  licensee  in  such  a  sense  that  he 
'  is  not  to  be  considered  a  mere  trespasser  acting  at  his  peril,  to 
whom  the  company  owes  no  special  duty  until  his  peril  is  dis- 
covered, but  that  it  becomes  the  duty  of  the  company,  in  oper- 
ating its  road  at  such  a  place,  to  use  increased  prudence  and 
caution  in  proportion  to  the  danger  to  such  persons,  by  main- 
taining a  lookout  upon  its  engines  and  trains,  and,  according 
to  a  considerable  mass  of  authority,  by  giving  audible  signals  on 
approaching  such  places,  such  as  would  be  reasonably  required 
on  approaching  a  public  crossing."  Thompson  says  this  doc- 
trine is  ^'difScult  to  defend  upon  sound  principle."  (2  Thomp- 
son on  Negligence,  par.  1724,  p.  426.)  Concerning  it,  Elliott 
says:  ''This  rule  seems  to  us  to  be  not  only  contrary  to  the 
weight  of  authority,  but  also  impracticable  and  in  violation  of 
the  true  principle  that  should  govern  such  cases.  If  it  be  true, 
as  generally  conceded,  that  a  licensee  takes  his  license  subject 
to  the  'concomitant  risks  and  perils,'  he  must  surely  take  it 
subject  to  the  use  of  the  road  in  the  manner  in  which  it  was 
used  at  the  time  the  license  was  granted,  that  is,  subject  to  the  * 
nmning  of  traius  in  the  ordinary  manner  without  any  special 
reference  to  him,  and  he  occupies,  therefore,  to  this  extent,  sub- 
stantially the  position  of  a  trespasser.  In  other  words,  the  com- 
pany owes  him  no  duty  of  active  vigilance  to  specially  look  out 
for  and  protect  him,  for  he  must  know  that  his  license  is  sub- 
ject to  all  risks  incident  to  the  use  of  the  track  by  the  company 
in  the  same  manner  in  which  it  was  used  at  the  time  the  license 
was  granted,  and  that  the  company  assumes  no  new  obligation 
or  duty.  Indeed,  it  seems  to  us  that  he  is  bound  to  know  that 
a  railroad  company  has  no  power  to  license  the  use  of  its  tracks 
in  such  a  manner  as  to  interfere  with  its  duties  to  the  public 
as  a  common  carrier.  If  it  owes  a  duty  to  every  bare  licensee 
to  run  its  trains  with  reference  to  him,  to  look  out  for  him,  to 
signal,  to  slow  up,  and,  perhaps  to  stop  wherever  it  has  reason 
to  expect  him,  it  can  do  little  else,  its  trains  cannot  be  on  time 
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«nd  the  travelingr  public  must  suffer."  (3  Elliott  on  Railroads, 
sec.  1250.) 

Upon  the  facts,  this  case  cannot  be  distinguished  from  Egan 
V.  Montana  C.  Ry.  Co.,  24  Mont.  569,  63  Pac.  831.  In  the  Egan 
Case  this  court  followed  the  common-law  rule.  The  plaintiff 
was  considered  first  as  a  trespasser  and  the  general  rule  an- 
nounced as  above.  The  court  then  proceeded:  ''But  if  it  be 
conceded  that  at  the  time  of  the  accident  the  plaintiff  was  upon 
the  track  by  tacit  permission  only,  without  any  invitation,  ex- 
press or  implied,  his  case  is  not  bettered,  for  he  went  and  re- 
mained there  at  his  own  risk,  and  to  such  a  licensee  by  sufferance 
and  tolerance  (if  the  expression  may  be  used  to  describe  the 
plaintiff)  no  duty  was  imposed  by  law  on  the  defendants  other 
or  greater  than  they  would  have  owed  to  a  naked  trespasser. 
Sound  reason  and  the  decided  weight  of  authority  are  in  accord 
with  these  views."  The  doctrine  of  that  case,  as  applied  to  a 
licensee,  has  been  afSrmed  in  Beinhom  v.  Chriswold,  27  Mont.  79, 
94  Am.  St.  Rep.  818,  59  L.  R.  A.  771,  69  Pac.  557,  and  in  Mon- 
iagm  v.  Hanson,  38  Mont.  376,  99  Pac.  1063 ;  and  the  same  rule 
of  liability  was  applied  in  Olover  v.  Chicago,  M,  &  8i.  P.  By. 
Co.,  54  Mont.  446,  171  Pac.  278. 

Counsel  for  respondent  contend  that  by  declarations  con- 
tained in  later  cases  this  court  has  discredited  the  rule  of  the 
Egan  Case,  and,  if  not,  that  it  is  now  time  that  the  rule  was 
abandoned  altogether.  With  reference  to  the  first  contention 
it  is  sufiicient  to  say  that  counsel  are  mistaken.  A  careful  re- 
view of  the  cases  cited  will  disclose  that  the  rule  of  liability, 
as  applied  to  a  licensee,  has  been  adhered  to  consistently  ever 
since  the  decision  of  the  Egan  Case.  The  argument  in  support 
of  the  second  contention  should  be  addressed  to  the  legislative 
assembly.    This  court  is  not  a  law-making  body. 

When  the  territory  of  Montana  was  organized,  one  of  the 
[6]  firsts  acts  of  the  legislative  assembly  was  to  declare  that  the 
common  law  of  England  should  be  the  rule  of  law  and  decision 
in  all  the  courts,  except  in  so  far  as  it  was  inconsistent  with 
the  Organic  Act  or  the  Acts  of  the  territorial   legislature. 
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(Bannock  Statutes,  sec.  356.)  That  Act  was  continued  in  force 
from  January  11, 1865.  When  the  Codes  were-  adopted  in  18&5, 
it  was  declared:  ''The  common  law  of  England,  so  far  as  it 
is  not  repugnant  to  or  inconsistent  with  the  Constitution  of  the 
United  States  or  the  Constitution  or  laws  of  this  state  or  of  the 
Codes,  is  the  rule  of  decision  in  all  the  courts  of  this  state." 
As  if  to  make  assurance  doubly  sure,  that  declaration  was  re* 
peated  three  times.  It  was  carried  into  the  revision  of  1907 
and  is  now  found  in  sections  3552,  6213  and  8060,  Revised 
Codes.  The  rule  has  not  been  altered  by  our  legislature,  nor 
does  it  conflict  with  the  supreme  law  of  the  land,  or  with  the 
Constitution  or  statutes  of  this  state.  For  this  court  to  assume 
to  change  it,  would  be  nothing  short  of  judicial  legislation. 

Under  the  decision  of  the  Egan  Case  and  other  cases  approv- 
ing it,  the  complaint  does  not  state  a  cause  of  action,  and  under 
plaintiff's  own  theory,  it  cannot  be  made  to  do  so.  The  judg- 
ment is  therefore  reversed  and  the  cause  is  remandedi  with 
directions  to  dismiss  the  action. 

Mb.  Chief  Justice  Brantlt  and  Assogiatb  Justicubs  Hollo- 
way,  HuRLY,  Matthews  and  Coopbb  concur. 

Rehearing  denied  February  24,  1920. 


BRANQB,  Respondent,  v.  BOWEN,  Appellant. 

(No.  4,073.) 
(Submitted  December  13,  1919.    Decided  January  2,  1920.) 

[18«  P*e.  680.] 

Trial  Practice — Reopening  Case — New  Trial — Insufficiency  of 
Evidence — Discretion — Appeal  and  Error. 

1.  A  motion  to  reopen  a  case  after  closing  of  the  testimony  and  seVtle- 
ment  of  the  instructions,  for  the  purpose  of  offering  a  writing  in  evi- 
dence, and  one  for  a  new  trial  upon  the  ground  of  insufficiency  of  the 
evidence,  were  addressed  to  the  sound,  legal  discretion  of  the  trial 
court,  its  orders  upon  which  cannot  be  £sturbed  on  appeal  except 
for  clear  abuse  of  such  discretion. 
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Appeal  from  District  Court  of  Granite  County;  Oeo.  B.  Win- 
ston, Judge. 

Action  by  Charles  Brange  against  D.  T.  Bowen.  Judgment 
for  plaintiff.  Defend-ant  appeals  from  it  and  an  order  denying 
him  a  new  trial.    Affirmed. 

Mr.  D.  M.  Durfee,  for  Appellant,  submitted  a  brief. 

Mr,  Lester  E.  Loble,  for  Bespondenti  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

The  evidence  in  this  case  is  in  sharp  conflict.  After  the  testi- 
mony was  closed  and  the  instructions  were  settled,  defendant 
moved  the  court  to  reopen  the  case  that  a  document  might  be 
offered  in  evidence.  The  motion  was  denied.  After  a  verdict 
was  returned  in  favor  of  plaintiff,  defendant  moved  for  a  new 
trial  upon  the  ground  of  insufficiency  of  the  evidence.  That 
motion  also  was  denied. 

In  each  instance  the  motion  was  addressed  to  the  sound,  legal 
discretion  of  the  trial  court,  and  its  order  thereon  will  not  be 
disturbed  unless  there  was  a  clear  abuse  of  discretion.  {Jones 
v.  Shannon,  55  Mont.  225,  175  Pac!  882 ;  Cole  v.  Helena  Light 
&  By.  Co.,  49  Mont.  443,  143  Pac.  974.) 

The  record  fails  to  disclose  that  any  error  was  committed, 
and  the  judgment  and  order  are,  therefore,  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantlt  and  Assooiatb  Justices  HuBiiT, 
Matthews  and  Cooper  concur. 
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PEARCE,  Respondent,  v.  METROPOLITAN  LIFE  INSUB- 

ANCE  CO.,  Appellant. 

(No.  4,072.) 
(Submitted  December  IS,  1919.    Decided  Januavj  2,  1920.)' 

[186  Pac.  687.] 

Contracts — Insurance — Comrmss%oi%s» 

ContraetB — Insurance — Commissions. 

1.  Where,  under  a  contract  between  a  life  insurance  company  and  its 
agents,  the  latter  were  to  receive  as  compensation  only  such  commis* 
sions  as  should  be  included  in  premiums  collected  and  paid  to  the  com- 
panj  during  the  period  of  their  employment,  they  were  not  entitled  to 
commissions  on  premiums  after  they  had  left  the  compan3r'8  employ. 

Same — Construction — Duty  of  Courts. 

2.  Courts  will  not,  in  the  absence  of  an  attack  on  its  validity,  inter- 
fere with  a  contract,  nor  make  a  new  one  for  the  parties. 

Appeal  from  District  Court  of  Silver  Bow  County;  J.  J. 
Lynch,  Judge. 

Action  by  Steven  Pearce  against  the  Metropolitan  Life  In- 
sarance  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reyersed  and  remanded,  with  directions. 

Messrs.  Day  d  Mapes,  for  Appellant,  submitted  a  brief;  Mr, 
E,  C.  Day  argued  the  cause  orally. 

Messrs.  Mackel  &  Tyvand,  for  Respondent,  submitted  a  brief; 
Mr.  H.  A.  Tyvwnd  argued  the  cause  orally. 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

Plaintiff  sues  for  commissions  alleged  to  have  been  earned  in 
the  sale  of  certain  policies  of  insurance  issued  by  the  defend- 
ant corporation,  and  also  for  like  commissions  alleged  to  have 
been  earned  by  four  other  agents  for  similar  services  whose 
claims  therefor  were  assigned  to  him. 

For  answer,  the  defendant  admits  the  agency  of  plaintiff  and 
[1]  of  the  respective  assignors  and  the  issuance 'Of  the  policies, 
but  alleges  that  each  of  such  agents,  before  accepting  employ- 
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xnent  with  the  defendant  company,  entered  into  an  agreement 
with  it  under  which  he  was  to  receive,  as  his  compensation,  only 
such  commissions  as  should  be  includ'ed  in  premiums  collected 
and  paid  over  to  the  company  during  the  period  of  his  employ- 
ment. The  answer  further  alleges  payment  to  plaintiff  and  his 
assignors  of  all  commisaiona  so  earned  and  collected  during  the 
time  of  such  service. 

Upon  the  trial,  plaintiff  and  the  agents  whose  claims  had  been 
assigned  to  him  (with  the  exception  of  Agent  Tregonning,  who 
was  not  called  as  a  witness)  admitted  that  they  had  each  re- 
ceived in  full  the  amount  of  all  such  commissions  upon  pre- 
miums collected  prior  to  the  time  of  leaving  the  service  of  the 
company,  except  that  Agent  Scott  testified  that  the  sum  of  $8.52 
in  commissions  collected  by  the  company  before  he  left  its  em- 
ployment had  not  been  paid  him.  Such  witnesses  also  identi- 
fied certain  applications  for  employment  signed  by  them  before 
entering  the  service  of  the  company.  Each  of  these  applica- 
tions contained  the  following  proviso:  "I  further  agree,  if  my 
appointment  as  agent  is  approved  by  the  company,  that  my 
compensation  shall  be  in  accordance  with  the  present  schedule 
of  salaries  or  commissions,  or  both,  payable  to  agents,  and  as  the 
schedule  or  terms  thereof  shall  be  amended  by  the  company 
from  time  to  time ;  that  I  will  abide  by  all  the  rules  and  regula- 
tions of  the  company  as  embodied  in  the  Agent's  Instruction 
Book  and  otherwise,  and  as  they  may  be  subsequently  amended.  "^ 

The  instruction  book  referred  to  in  the  applications  for  ap- 
pointment was  also  identified,  containing  the  following  clause 
with  reference  to  compensation  of  agents: 

**The  compensation  in  the  Ordinary  Department  will  be  the 
commission  as  allowed  by  the  Company  and  as  set  forth  by  its 
rules  from  time  to  time.  No  ordinary  commission  shall  be 
payable  or  be  due  until  the  full  amount  of  premiums  collected 
has  been  received  by  the  Company,  and  such  commissions  as 
shall  have  been  paid  up  to  the  date  of  resignation  or  up  to  the 
date  of  the  termination  of  an  agency  by  the  Company  shall  be 
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in  full  payment  and  satisfaction  for  services  rendered,  and  in 
full  for  all  claims  against  the  Company.'^ 

Plaintiff  called  as  a  witness  one  P.  H.  Puxley,  who  testified 
that  he  was  in  possession  of  the  books  of  the  company  and 
familiar  with  the  same.  He  then  identified  certain  exhibits  as 
copies  made  from  the  books  of  the  company,  showing  the  amounts 
of  the  policies  upon  which  commissions  were  claimed,  rate  of 
commission,  premiums  and  commissions  paid  while  the  agent 
was  in  service,  total  commissions  payable,  and  commissions  un- 
paid, etc.  It  was  admitted  by  the  defendant  that  these  exhibits 
were  correct  transcriptions  from  the  books  of  original  entry 
kept  in  the  ordinary  course  of  business,  and  all  were  admitted 
in  evidence  without  objection.  As  to  Agent  Tregonning,  the 
only  evidence  offered  in  his  behalf  was  one  of  such  transcripts 
from  the  books  of  the  company,  showing  a  total  amount  of  un- 
paid commissions  in  his  favor  of  $104.16.  This,  taken  in  con- 
nection with  the  pleadings,  made  a  prima  fade  case  upon  such 
cause  of  action.  The  defendaut  did  not  produce  nor  offer  any 
proof  that  he  had'  signed  a  contract  such  as  that  signed  by  the 
other  agents,  nor  that  he  had  in  fact  any  written  contract  at 
all.  There  being  no  evidence  to  rebut  this  prima  facie  case, 
the  court  was  justified,  particularly  in  view  of  defendant's  mo- 
tion for  a  directed  verdict,  in  deeming  as  established  by  the 
proof  that  verdict  for  such  sum  should  be  allowed  upon  the 
cause  of  action  embracing  his  claim. 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
nonsuit  upon  grounds  similar  to  the  allegations  of  defense  in 
the  answer-  This  motion  was  denied,  whereupon  the  court  of 
its  own  motion  directed  judgment  for  the  plaintiff  for  the  full 
amount  of  commissions  unpaid,  as  disclosed  by  the  exhibits 
referred  to. 

Certain  rulings  were  made  restricting  defendiant's  examine^ 
tion  of  the  witness  Puxley.  The  plaintiff  having  shown  the 
knowledge  of  this  witness  as  to  the  company's  books  and  rec- 
ords, their  possession  by  him,  and  having  questioned  him  con- 
cerning entries  therein,  the  defendant  was  entitled  to  inquire 
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freely  concerning  the  same.  However,  this  could  only  affect 
the  cause  of  action  based  upon  Scott's  services,  and,  as  above 
indicated,  in  an  inconsequential  amount  not  sufficient  to  justify 
a  new  trial. 

As  to  the  causes  of  action  based  upon  Scott's  and  Tregon- 
ning's  services,  the  record  discloses  without  uncertainty  the 
amounts  remaining  as  $8.52  due  the  former  and  $1M.16  due 
the  latter,  for  which  sums,  with  interest  as  prayed  for  in  the 
complaint,  judgment  in  favor  of  the  plaintiff  should  be  ren- 
dered. 

The  pleadings  of  plaintiff  do  not,  except  by  general  denial, 
question  the  contract  as  alleged  by  the  defendsant;  nor  does 
plaintiff's  evidence  in  any  manner  tend  to  show  any  mistake  or 
£2]  misconception  as  to  the  same.  The  courts,  in  the  absence 
of  an  attack  upon  their  validity,  may  not  interfere  with  such 
contracts  as  may  be  entered  into  between  parties,  nor  may  they 
make  new  contracts  for  them.  It  appearing,  without  dispute, 
from  the  testimony  that  the  commissions  remaining  unpaid  to 
Pearce,  McArthur  and  Leahy  were  all  collected  after  they  left 
the  company's  employment,  nothing  was  due  them  under  the 
contract  and  the  causes  of  action  based  thereon  should  be  dis- 
missed. With  the  exception  of  $8.52,  all  commissions  not  paid 
to  Scott  were  collected  after  he  left  the  service  of  the  company. 
Objection  is  made  that  no  competent  testimony  was  offered  in 
behalf  of  Scott's  claim  to  show  that  this  sum  was  so  collected. 
However,  we  think  there  was  sufficient  competent  evidence  to 
make  a  prima  facie  case  thereon.  As  to  the  balance  of  his 
claim,  he  should  not  recover. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  enter  judgment  as  herein  indi- 
<^ted,  each  party  to  bear  his  own  costs  of  appeal. 

Remanded  with  directions. 

Mr.  Ghiep  Justice  Bbantly  and  Assocutb  Jusnoss  Hollo- 
v^AY,  Matthews  and  Goopbb  concur. 

Rehearing  denied  February  25,  1920. 
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HABWOOD,  Appesllant,  v.  SCOTT,  Admx.,  Rbspondbnt. 

(No.  4,071.) 
(Submitted  December  13,  1919.    Decided  January  2,  1920.) 

[186  Pac.  693.] 

Estates  of  Deceased  Persons — Claims  Against — Executors  and 
Administrators  —  Actions  on  Rejected  Claims  —  Variance — 
Witnesses — Competency. 

iBxecutora  and  Administtators — Claim  Against  Estate — Action  on  Olaim— 
Witneeeee — Competency. 

1.  An  attorney  Ib  eompetcmt  to  testify  in  his  action  againat  an  admin- 
istrator to  recover  fees  for  services  rendered  the  estate  as  to  transac- 
tions between  himself  and  the  decedent^  the  district  court  being  granted 
discretion  by  section  7891,  Bevieed  Codes,  to  permit  such  testimony 
when,  without  it,  injustice  will  be  done,  and  qualified  Ho  verify  his 
claim  against  the  estate. 

Same — ^Disallowance  of  Claim — Action — Complaint. 

2.  Where  a  claim  against  an  estate  is  disallowed  by  the  eixecutor  or 
administrator,  the  suit  brought  by  the  claimant  must  be  upon  the  identi- 
cal claim  presemted  for  payment. 

6ame — Pi'esentation  of  Claim — Sufficiency. 

3.  If  the  presentation  of  a  claim  against  an  estate,  which  was  rejected, 
advised  the  executor  or  administrator  of  itls  nature,  the  amount  claimed, 
and  was  explicit  enough  to  bar  another  action  on  the  same  demand,  it 
was  sufficient;  an  observance  of  the  technical  rules  of  pleading  not 
being  required. 

Same— Presentation  of  Claim — Complaint — ^Variance— What  Does  not  Con- 
stitute. 

4.  Where  the  only  difference  between  a  claim  presented  to  and  rejected 
by  an  administrator  and  the  complaint  in  an  action  on  the  rejected 
claim,  was  one  of  phraseology  and  not  of  substance,  the  district  court 
was  not  warranted  in  dismissing  the  action  on  the  ground  of  fatal 
variance  between  the  claim  and  the  complaint. 

Appeal  from  District  Court  of  Silver  Bow  County;  J.  J. 
Lynch,  Judge. 

Action  by  E.  N.  Harwood  against  Sibyl  Scott,  as  adminis- 
tratrix of  the  estate  of  Rachel  E.  Williams,  deceased.  Verdict 
for  plaintiff,  who  appeals  from  that  part  of  the  judgment  which 
dismisses  the  first  of  his  three  causes  of  action.  Reversed  and 
remanded. 

Cause  submitted  on  briefs  of  Counsel. 
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Mr.  J,  A.  Poore,  for  Appellant. 

Must  a  claim  against  an  estate,  presented  to  the  executor  or 
administrator  for  allowance,  state  all  material  facts  whereby 
the  obligation  embraced  therein  was  created  and  exists  f  The 
authorities  cited  below,  and  in  fact  all  authorities  found  on  that 
subject,  although  only  more  recent  ones  directly  in  point  are 
cited,  give  a  negative  answer  to  that  question.  {Estate  of 
Swain,  67  Cal.  637,  8  Pac.  497 ;  Pollitz  v.  Wickershcm,  150  Cal. 
238,  88  Pac.  911;  Elizaide  v.  Murphy,  163  Cal.  681,  126  Pac. 
978;  Goltra  v.  Penland,  42  Or.  18,  69  Pac.  925.) 

It  is  held  that  the  statutes  on  the  subject  here  under  con* 
sideration  should  be  liberally  construed  and  applied  as  '^  reme- 
dial statutes."  (Empire  State  Min.  Co.  v.  Mitchell,  29  Mont. 
55,  74  Pac.  81;  Dorias  v.  Doll,  33  Mont.  314,  83  Pac  884;  Cuir 
lerton  v.  Mead,  22  Cal.  95,  96.) 

Mr.  J.  E.  Hedly,  for  Respondent. 

Plaintiff  was  incompetent  to  testify  against  deceased.  (Rev. 
Codes,  sec.  7891,  subds.  3  and  4;  sec.  7892,  subd.  2;  Delnioe  v. 
Long,  35  Mont.  139, 149,  88  Pac.  778 ;  Munger  v.  Myers,  96  Kan. 
743,  153  Pac.  497;  Vance  v.  Whitten,  51  Okl.  1,  151  Pac.  567; 
Broim  V.  Brown,  96  Kan.  510,  152  Pac.  646 ;  Wheatley  v.  Kis- 
singer, 61  Colo.  264,  156  Pac.  1099;  Pearson  v.  Parsons,  173 
Cal.  331,  159  Pac.  1171;  18  Cyc.  886-888.) 

The  plaintiff  being  incompetent  as  a  witness  could  not  verify 
the  claim,  and  his  attempted  verification  was  a  nullity. 

The  same  claim  must  be  sued  upon  as  was  presented,  none 
other,  and  the  cause  of  action  must  be  within  the  presented 
claim.  {Brown  v.  Daly,  33  Mont.  523,  84  Pac.  883 ;  VandLerpool 
V.  Va^derpool,  48  Mont.  448,  138  Pac.  772;  BartJie  v.  Rogers, 
127  Cal.  52,  59  Pac.  310 ;  Lichtenberg  v.  McOlynn,  105  Cal.  45, 
38  Pac.  541 ;  Stockton  Sav.  Ba/nk  v.  McCown,  170  Cal.  600,  150 
Pac.  985.)  Knowledge  on  the  part  of  the  administrator  does 
not  affect  the  proper  presentation  of  a  claim,  just  as  if  no  such 
knowledge  existed.     (18  Cyc.  886,  note  19.) 


57  Mont]  Habwood  v.  Scott.  85 

The  claim  presented  was  not  put  upon  the  basis  of  an  action 
or  claim  for  the  reasonable  value  of  the  services  or  upon  an 
account  stated  or  upon  the  basis  of  submission  to  arbitration. 
It  was  based  upon  the  false  and  untenable  ground  that  the  judg- 
ment and  decree  and  order  of  the  court  were  in  favor  of  Har- 
wood  and  against  the  estate  of  Rachel  E.  Williams.  And  this 
was  upon  a  matter  of  which  the  probate  court  had  no  jurisdic- 
tion as  between  Harwood  and  Rachel  E.  Williams,  and  this  was 
particularly  true,  as  far  as  the  presented  claim  showed,  and 
by  this  presented  claim  the  legal  representative  was  bound. 
(Briggs  v.  Breen,  123  Cal.  657,  56  Pac.  633,  886;  Hicox  v. 
Graham,  6  Cal.  167 ;  Henry  v.  Superior  Court,  93  Cal.  569,  572, 
29  Pac.  230;  Stevens  v.  San  Francisco  etc.  B.  B.  Co.,  108  Cal. 
254,  37  Pac.  146 ;  Estate  of  Kruger,  123  Cal.  391,  55  Pac.  1056 ; 
Sullivan,  v.  Lush,  7  Cal.  App.  186,  94  Pac.  91,  92;  Hickman' 
Coleman  Co.  v.  Leggett,  10  Cal.  App.  29,  100  Pac.  1072 ;  Brovm 
Y.  Quinton,  80  Ean.  44,  18  Ann.  Cas.  290,  25  L.  B.  A.  (n.  s.) 
71,  102  Pac.  242;  Oolden  Gate  Undertaking  Co.  v.  Taylor,  168 
Cal.  94,  Ann.  Cas.  1915D,  742,  52  L.  R.  A.  (n.  s.)  1152,  141  Pac. 
922,  924;  18  Cyc.  273.) 

MR.  JUSTICE  MATTHEWS  deUvered  the  opinion  of  the 
court 

On  August  14,  1906,  Rachel  E.  Williams,  as  administratrix 
of  the  estate  of  Henry  Williams,  deceased,  filed  in  the  district 
court  of  Silver  Bow  county  her  fourth  annual  report  and  ac- 
count, in  which  she  recited,  among  other  things:  ''Aug.  12th. 
By  amount  due  E.  N.  Harwood,  for  services  and  counsel  as 
attorney,  rendered  on  behalf  of  the  estate  of  Henry  Williams, 
in  [cases  pending,  etc.]  from  Aug.  12th,  1905,  to  Aug.  12th, 
1906,  subject  to  allowance  of  the  above-entitled  court.  Voucher 

No.  763 $1,800.00.'*    The  account  was  finally  submitted 

to  the  court  on  February  5,  1906,  and  by  the  court  taken  under 
advisement.  On  March  3,  Rachel  E.  Williams  died,  and  there- 
after the  court  rendered  its  decree  settling  and  allowing  the 
daid  account,  and  caused  the  decree  to  be  entered  nunc  pro  tunc 
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as  of  February  18,  1906.  In  its  said  decree  the  court  made  the 
following  findings  and  order:  ''The  sum  of  $1,800  is  a  reason- 
able and  just  amount  to  be  allowed  said  administratrix  for  the 
services  rendered  by  her  said  attorney  during  the  period  men- 
tioned •  •  •  and  the  credit  of  said  $1,800  ought  to  be  and 
is  hereby  allowed  the  administratrix  as  reasonable  compensation 
for  the  said  services  rendered  by  the  said  attorney  on  behalf 
of  the  estate,  as  specified  in  the  account    *    *    *     .'' 

On  May  16,  1916,  the  defendant,  Sibyl  Scott,  was  appointed 
administratrix  of  the  estate  of  Rachel  E.  Williams,  and  on  Octo- 
ber 10,  1916,  being  within  the  time  allowed  by  law,  Harwood 
filed  a  claim  with  said  administratrix  against  the  estate  of 
Rachel  E.  Williams,  verified  by  himself  by  affidavit  conforming 
to  the  statutory  requirements,  which  claim  recited:  ''For  the 
principal  amount  allowed  to  said  JS.  N.  Harwood  by  decree  and 
order  of  the  above  entitled  court,  as  entered  Feb.  18th,  1906, 
a  copy  of  which  is  hereto  attached,  for  legal  services  rendered 
by  him  for  and  on  behalf  of  the  said  Rachel  E.  Williams,  as 
administratrix  of  the  estate  of  Henry  Williams,  deceased,  prior 
to  the  said  date,  for  which  she  received  credit  in  her  account 
as  administratrix,  approved  and  allowed  by  the  court,  but  said 
sum  and  no  part  thereof  has  been  paid  to  the  said  E.  N.  Har- 
wood  $1,800.00."    For  interest  on  the  principal  sum;  for 

$500  for  services  from  August  12,  1906,  to  the  date  of  the  death 
of  said  Rachel  E.  Williams,  rendered  for  the  estate,  and  an  addi- 
tional claim  for  $500  for  professional  services  rendered  said 
Rachel  E.  Williams  personally,  during  the  same  period,  with 
interest  on  each  of  the  latter  sums  claimed. 

This  claim  being  deemed  disallowed,  Harwood  commenced 
action  within  three  months,  stating  three  separate  causes  of 
action,  the  first  for  the  $1,800  with  interest ;  the  second  for  $500 
with  interest ;  and  the  third  for  $500  with  interest. 

A  general  demurrer  was  interposed  and  overruled;  where- 
upon an  answer  was  filed,  denying  generally  the  allegations  of 
the  complaint,  and  pleading,  as  a  special  defense,  that  all  the 
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in<l«btednes8  of  Rachel  E.  Williams  to  plaintiff,  luid  been  dis- 
charged by  payment,  which  was  controverted  by  reply. 

On  the  trial,  the  court  excluded  all  cTidence  as  to  the  first 
cause  of  action,  and,  finally,  by  order,  dismissed  the  first  cause 
of  action,  on  the  ground  and  for  the  reason  that  'Hhe  claim 
alleged  in  the  complaint  is  different  from  the  claim  filed  with 
the  administratrix;  that  the  claim  filed  with  the  administratrix 
was  based  on  an  order  or  decree  of  court;  that  the  claimant  as- 
sumed that  it  was  a  judgment  in  his  favor  and  acted  accord- 
ingly. •  •  •  That  the  daim  sued  upon  is  not  a  claim  on  a 
judgment,  but  upon  an  express  contract  for  services  rendered." 
The  parties  thereupon  proceeded  to  trial  upon  the  second  and 
third  causes  of  action,  resulting  in  verdict  for  plaintiff.  Plain- 
tiff appeals  from  that  portion  of  the  judgment  dismissing  his 
first  cause  of  action. 

The  charging  part  of  the  first  cause  of  action  stated  as  fol- 
lows: ^'3.  That  during  isaid  period  of  time  from  the  twelfth  day 
of  August,  1905,  to  the  twelfth  day  of  August,  1906,  plaintiff, 
at  the  special  instance  and  request  of  said  Rachel  E.  Will- 
iams, as  said  administratrix  and  under  employment  by  her  as 
her  attorney  and  counselor  at  law  as  administratrix,  rendered 
and  performed  professional  legal  services  and  counsel  •  •  * 
in  and  about  matters  and  things  appertaining  to  said  estate 

*  *  *  ,  mentioned  in  the  fourth  annual  account  and  report 
of  said  •  •  •  administratrix  •  •  •  and  mentioned  in 
the  decree  of  said  court  thereafter  duly  made  *  *  *  ,  a 
copy  of  which  •  •  •  marked  Exhibit  'A'  is  hereto  annexed 
as  a  part  hereof. 

*'4.  That  •  •  •  said  Rachel  B.  Williams  promised  and 
agreed  to  pay  plaintiff  the  sum  of  $1,800,  or  whatever  portion 
thereof  said  court    •    •    •    found  to  be  reasonable  and  just 

•  •  •  at  the  time  said*  court  by  its  decree  settled  and  ap- 
proved said  account.  •  *  •  And  said  Rachel  E.  Williams 
stated  in  her  said  account  that  there  was  due  plaintiff  the  sum 
of  $1,800  for  said  legal  services.    •    •    •    , 
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''5.  That  in  said  decree  and  order  said  court  found  •  *  * 
that  said  sum  of  $1,800  is  a  reasonable  and  just  amount/'  etc. 
(quoting  the  language  of  the  order). 

That,  by  said  agreement  and  the  order  and  decree  of  the 
court,  the  said  sum  became  due  and  payable  to  plaintiff  from 
Bachel  E.  Williams,  and  that  no  part  thereof  has  been  paid. 

The  respondent  contends:  (1)  That  plaintiff  was  incompetent, 
under  sections  7891,  7892,  Revised  Codes,  to  testify,  and  there- 
fore incompetent  to  verify  his  claim,  and  the  claim  as  presented 
was  therefore  as  though  not  verified  and  invalid.  (2)  That  the 
claim  sued  upon  was  not  the  claim  presented  to  the  adminis- 
tratrix, and  therefore  the  judgment  of  the  court  in  dismissing 
the  case  as  to  the  first  cause  of  action  was  correct. 

1.  With  reference  to  counsel's  first  contention,  he  has  evi- 
[1]  dently  overlooked  the  fact  that  section  7891,  Revised 
Codes,  was  amended  February  28,  1913,  before  the  filing  of  the 
claim,  by  granting  to  the  court  discretion  to  permit  testimony 
concerning  direct  transactions  between  the  parties  named  in  the 
section,  **when  it  appears  to  the  court  that  without  the  testi- 
mony, injustice  will  be  done.'*  (Laws  1913,  p.  57.)  The  con- 
tention is  without  merit;  the  claimant  was  qualified  under  the 
law  to  verify  his  claim,  and,  on  a  trial  on  its  merits,  might  either 
have  proven  his  case  without  taking  the  stand  himself,  or  he 
might  have  secured  permission  of  the  court  to  testify  as  to 
transactions  between  himself  and  decedent. 

2.  In  upholding  the  action  of  the  trial  court,  dismissing  the 
first  cause  of  action,  it  is  claimed  by  the  respondent  that  the  pre- 
sentment was  what  was  erroneously  assumed  to  be  of  a  judg- 
ment in  favor  of  the  claimant,  while  the  suit  was  upon  an 
account  stated  or  for  the  reasonable  value  of  the  services  ren- 
dered, and  relies  upon  the  following  cases:  Brown  v.  Daly,  33 
Mont.  523,  84  Pac.  883 ;  Vanderpool  v.  Vanderpool,  48  Mont. 
448,  138  Pac.  772 ;  Barthe  v.  Rogers,  127  Cal.  52,  59  Pac.  310 ; 
lAchtenberg  v.  McOlynn,  107  Cal.  45,  38  Pac.  541 ;  and  Stockton 
Savings  Bank  v.  McCoum,  170  Cal.  600,  150  Pac.  985.  We 
think,  however,  that  a  careful  examination  of  these  cases  and 
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other  authorities  coDstrning  similar  claims  and  deman<Is  will 
disclose  the  distinction  between  those  cases  wherein  there  is 
found  to  be  a  fatal  variance  between  the  claim  presented  and 
the  claim  upon  which  suit  was  brought,  and  actions  wherein 
there  appears  merely  an  immaterial  variance  in  form  or  phraseol- 
ogy in  the  claim  and  the  complaint. 

It  is  unquestionably  the  law  that  the  holder  of  a  claim  against 
an  estate  must  present  it  to  the  administrator  within  the  time 
[2]  prescribed  (Rev.  Codes,  sec.  7532),  and,  if  disallowed,  suit 
must  be  brought  upon  the  identical  claim  presented;  and  this 
court  has  so  declared  in  the  cases  of  Broivn  v.  Daly  and  VoTh 
derpool  v.  Vanderpool,  cited  above.  However,  in  each  of  these 
cases,  the  daim  sued  upon  was  clearly  a  different  claim  from 
that  presented  to  the  administrator. 

In  Braum  v.  Daly,  plaintiff  and  his  wife  held  a  joint  con- 
tract. Each  presented  a  claim  to  the  administrator  for  a  sum 
alleged  to  be  dxie,  being  one-half  of  the  amount  that  would  have 
been  due  on  the  joint  contract.  They  thereafter  sued  jointly 
on  the  entire  contract.  The  court  held  that  "where  a  promise 
is  made  to  two  or  more  persons  jointly,  all  obligees  must  unite 
as  plaintiffs  in  an  action  for  the  breach  thereof,  as  the  cause  of 
action  in  such  cases  is  joint  only"  (15  Ency.  PL  &  Pr.  528,  and 
cases  cited) ;  that  the  claim  must  be  presented  and  rejected,  and 
claimant  may  then  bring  suit  upon  the  claim.  The  court  then 
proceeds:  "What  claim t  It  goes  without  saying  that  it  is  the 
identical  claim  which  was  presented*,  otherwise  the  law  would 
be  a  dead  letter.  If  a  party  may  present  to  the  executor  of  an 
estate  a  claim  founded  upon  the  breach  of  a  several  contract, 
and  upon  its  disallowance  maintain  an  action  against  the  estate 
for  a  breach  of  a  joint  contract,  without  presenting  any  daim 
founded  upon  such  breach,  the  statute  would  become  at  once  of 
no  eflScacy  whatever  and  its  purpose  would  be  circumvented." 

In  the  Vanderpool  Case,  the  claim  presented  was  based  upon 
an  open  account  for  money  loaned;  the  suit  was  brought  upon 
a  promissory  note. 
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In  McOrath  v.  Carroll,  110  Cal.  79,  42  Pac.  466,  claim  was 
presented  upon  a  simple  money  demand;  suit  was  brought  for 
moneys  held  and  received  by  deceased  in  trust  for  plaintiff. 
And  in  each  of  the  California  cases  cited,  the  facts  clearly  dis- 
closed that  the  claim  sued  upon  was  not  the  identical  claim  pre- 
sented to  the  executor  or  administrator. 

Each  case  must  be  d'etermined  on  its  own  peculiar  set  of 
[S]  facts.  Not  every  variance  between  the  claim  presented 
and  the  allegations  of  the  complaint  is  fatal  to  recovery.  (Boss 
on  Probate  Law  &  Practice,  565.)  No  particular  form  of  pres- 
entation is  required;  it  is  sufiScient  '4f  the  presentation  advises 
the  administrator  or  executor,  of  the  nature  of  the  claim  and  the 
amount,  and  shows  enough  to  bar  another  action  on  the  same 
demand."  {Hamalton  v.  Blakeney  (OH.)  165  Pac.  141.)  Nor 
does  the  law  contemplate  that  'Hhe  technical  rules  of  pleading 
shall  be  observed  in  stating  claims  against  an  estate  of  dece- 
dents," but  only  that  ''the  presentation  should  disclose  a  prima 
facie  right  to  recovery  and  should  have  a  tangible  form  and  sub- 
stance such  as  will  enable  the  executor  or  administrator  to  act 
intelligently."     (11  R.  C.  L.,  sec.  214,  and  cases  cited.) 

In  the  case  of  Hamilton  v.  Blakeney,  cited  above,  plaintiff  had 
presented  to  the  administrator  a  claim  for  services  as  attorney 
in  several  cases,  merely  giving,  in  the  claim,  the  title  of  the 
case  and  the  amount  of  attorney's  fees  charged;  in  his  com- 
plaint and  second  cause  of  action,  plaintiff  sued  as  upon  an 
express  contract  for  services.  It  was  urged  on  behalf  of  de- 
fendant that  the  claim  presented  was  a  statement  of  an  open 
account,  on  quantv/m  msruit,  and  that  the  action  was  brought 
on  an  express  contract,  and  that  such  action  was  a  departure 
from  the  claim  presented.  The  court,  after  reviewing  the  cases 
cited  in  support  of  the  contention,  disposed  of  the  matter  as 
follows:  "It  is  true  that  in  an  action  against  the  estate  of  a 
decedent,  it  is  necessary  for  the  plaintiff  to  show  that  the  claim 
has  been  properly  presented  to  the  administrator  or  executor 
of  said  estate  and  rejected,  and  that  the  recovery  must  be  upon 
the  same  causes  of  action  as  were  set  up  in  the  claim.    In  Ross, 
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Probate  Law  &  Practice,  555,  it  is  said:  *A  creditor  cannot 
«ome  into  court  and  allege  and  prove  another  or  different  con- 
tract or  cause  of  action  than  the  one  stated  in  his  claim.  Of 
course  not  every  variance  is  fatal.  The  statement  of  facts  in 
the  complaint  additional  to  those  set  forth  in  the  claim  is  un- 
objectionable, when  they  are  merely  explanatory  of  the  demand 
and  do  not  change  the  cause  of  action.'  The  claim  presented 
to  the  defendant  showed  that  the  plaintiff  claimed  that  the 
estate  of  decedent  was  liable  to  him  for  attorney's  fees  in  the 
respective  cases  described  in  the  claim.  The  claim  against  an 
estate  required  to  be  filed  by  our  statute  need  not  be  in  any 
particular  form.  If  it  advises  the  administrator  or  executor  of 
the  nature  of  the  claim  and  the  amount  demanded,  and  shows 
enough  to  bar  another  action  for  the  same  demand,  it  is  suffi- 
cient. Upon  the  rejection  of  the  claim  by  the  executor,  with- 
out a  demand  for  further  information,  or  of  exhibits  or  proof 
of  the  claim,  the  plaintiff  was  entitled  to  maintain  an  action  for 
the  amount  of  his  claim  upon  a  contract,  either  express  or  im- 
plied. •  •  •  We  do  not  think  the  claim  presented  differs 
80  much  from  the  cause  of  action  sued  on,  in  the  absence  of 
demand  for  more  specific  information  •  •  •  as  to  consti- 
tute a  fatal  variance."  To  the  same  effect,  see  Estate  of  Svmn, 
67  Cal.  637,  8  Pac.  497 ;  18  Cyc.  480 ;  Selna  v.  Sdm,  125  CaJ.. 
357,  73  Am.  St.  Rep.  47,  58  Pac.  16 ;  Dorais  v.  DoU,  33  Mont. 
814,  83  Pac.  884. 

Testing  the  claim  of  appellant  and  the  recitals  of  his  first 
[4]  cause  of  action  by  the  rules  laid  down,  we  find  that  his 
claim  advised  the  administratrix  of  the  nature  of  the  claim,  the 
amount  claimed,  and  was  sufficiently  explicit  to  be  an  effectual 
bar  to  another  action  on  the  same  demand,  should  the  appel- 
lant's first  cause  of  action  be  disposed  of  on  its  merits. 

The  chief  objection  to  the  claim  is  as  to  the  showing  made 
of  the  nature  of  the  demand.  The  respondent  interprets  the 
daim,  as  to  the  first  cause  of  action,  as  though  it  read:  ''I  have 
a  judgment  for  the  sum  of  $1,800,  and  interest  at  the  legal  rate 
of  'allowed  by  said  decree'  in  the  sum  of  $1,392,"  and  the  court, 


92  Habwooo  v.  Soon.  [Dec.  T.  '19 

in  dismissing  the  said  first  cause  of  action,  adopted  that  inter- 
pretation. We  do  not  think  that  a  reading  of  the  claim  b»  pre- 
sented, warrants  such  assumption.  It  is  true  that  the  claim 
reads,  "For  the  principal  amount  allowed  to  said  E.  N.  Ear- 
wood  by  the  decree  and  order  of  the  above  entitled  court,''  etc.; 
but  it  further  recites,  *'for  which  she  [Rachel  E.  Williams]  re- 
ceived credit  in  her  account  as  adminifrtratrix,  approved  and 
allowed  by  the  court." 

The  complaint  declares  on  the  same  contract  set  up  in  the 
claim  presented,  recites  the  making,  filing  and  presentation  of 
her  account  to  the  court,  and  the  order  and  decree  of  the  court 
approving  and  allowing  the  said  amount  of  $1,800  to  the  admin- 
istratrix for  the  services  so  rendered  by  appellant.  Appellant 
attached,  not  only  to  the  claim,  but  to  the  complaint  a  copy  of 
the  account  and  decree  of  settlement  and  allowancCi  as  a  part 
of  each  instrument;  it  was  one  and  the  same  claim,  to- wit,  the 
claim  of  appellant  for  the  sum  of  $1,800  alleged  to  be  due  for 
services  to  Baohel  E.  Williams,  as  administratrix,  for  the  period 
named,  allowed  and  approved  by  the  court. 

While  there  is  a  difference  in  the  wording  of  the  claim  and 
the  recitals  of  the  first  cause  of  action,  the  difference  is  one 
merely  of  phraseology  and  not  of  substance,  and  we  do  not  con- 
sider that  there  is  such  a  departure  as  to  constitute  a  fatal 
variance. 

That  portion  of  the  judgment  of  the  trial  court  dismissing 
said  first  cause  of  action  is  reversed,  and  the  cause  remanded  for 
the  proper  trial  of  the  said  cause  of  action. 

Reversed  and  remanded. 

Mr.  Chief  Justiob  Brantly  and  Assogiatb  Jxtstiobs  Hollo- 
way,  HuRLY  and  Cooper  concur. 

Rehearing  denied  January  23, 1920. 


57  Mont.]     Helena  L.  &  R.  Co.  v.  Northern  Pao.  Bt.  Co.    93 

HELENA  LIGHT  &  RT.  CO.,  Appellant,  v.  NORTHERN 

PACIFIC  RY.  CO.,  Respondent. 

(No.  4,063.) 
(Submitted  December  12,  1919.    Decided  January  8,  1080.) 

[186  Pac.  702.] 

Oontrccts — Lease — Renetual — Extension  —  Electricity  —  Piiblio 
Utility  Act — Statutory  Construction — Preswnvptions. 

Contracts — ^Undiscloeed  Motive  or  Inducement — Effect  on  Contract. 

1.  A  motive  for  entering  into  a  written  contract,  or  an  inducing  cause 
in  the  mind  of  one  of  the  parties  to  it,  undisclosed  to  the  other,  can- 
not after  its  execution  be  read  into  it  as  m  part  of  the  consideration. 

Same— Intent  of  Parties — ^When  MateriaL 

2.  The  circumstances  under  which  a  contract  was  made,  or  the  intent 
of  the  parties  at  the  time,  are  onlj  material  when  the  contract  is 
ambiguous  in  some  of  its  terms. 

Same — Lease — Electricity — ^What  not  Breach. 

8.  Where  a  contract  bietween  a  railway  company  and  an  electric  light 
and  power  company  obligated  the  latter  to  deliver  to  the  former  such 
an  amount  of  electric  current  as  the  railway  company  might  require 
at  certain  points  on  its  line  of  road,  but  did  not  make  it  obligatory 
upon  the  latter  company  to  receive  current  at  eadi  of  the  points  enu- 
merated, th«  abandonment  of  l;he  use  of  electric  power  at  one  of  such 
points  was  not  a  breach  of  the  contract. 

Same — ^Renewal — Extension — ^Definition. 

4.  An  option  to  renew  a  contract  is  the  right  to  require  the  execution 
of  a  n0w  one — which  does  not  constitute  a  present  demise;  an  option 
to  extend  is  a  present  demise  which  operates  to  extend  the  term  of  the 
oripnal  agreement,  which  then  becomes  a  contract  for  both  the 

.  original  and  extended  term. 

Same — Construction. 

5.  In  construing  provisions  of  a  contract  of  the  nature  referred  to  in 
paragraph  3  above,  which  provided,  among  other  things,  for  its  "re- 
newid"  in  a  certain  event,  courts  look  to  the  reading  of  the  entire 
agreement  and  to  the  practical  construction  given  to  it  by  the  parties 
themselves,  rather  than  to  the  phraseology  used. 

Same — Courts  will  Uphold. 

6.  If  upon  a  reasonable  conatmction  contracts  may  be  npheld,  eourts 
will  uphold  them. 

Sauko-^Option  to  Benew — ^Nature  of  Bight. 

7.  An  option  to  renew  a  oontiact  of  lease  by  giving  proper  notice 
prior  to  the  expiration  of  the  term  fixed  was  a  substantial  right  acquired 
by  the  lessee  as  a  part  of  the  original  contitaet,  and  constituted  a 
substantial  obligation  on  the  part  of  the  lessor. 

Same—Renewal — ^Extension — Nature  of  Priyilege. 

8.  Defendant  railway  oomxMtny  was  given  the  right  to  ''renew*'  a  con- 
tract with  an  eiecttic  light  and  power  company  for  light  and  power 
for  an  additional  term  of  fLve  years  on  giving  thirty  days'  notice  before 
expiration  of  the  first  term.  The  power  company  had  not  bound  itself 
to  execute  a  new  contract  and  the  railway  company  did  not  demand 
one^  but  gave  the  required  notice  at  the  proper  time.    Held,  that  the 
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notice  given  had  the  effect  of  extending  the  original  contract  for  the 
Additional  term,  and  that  the  contract  then  became  one  for  the  originial 
and  the  extended  term — a  demise  in  praesenti  as  of  the  date  of  th» 
original  contract. 

Bame— Rene^ratl — Extends  to  What  Clauses  of  Contract. 

9.  A  renewal  or  extension  of  a  contract  of  the  nature  of  the  above,, 
under  like  provisions,  extends  the  contract  with  respect  to  all  of  its 
terms  and  conditions,  except  the  one  referring  to  th0  extension  clause; 
and  hence  is  not  objectionable  as  creating  a  perpetuity. 

Same — Electricity — Public  UtiKty  Act — Effect  on  Existing  Contracts. 

10.  Held,  that  since  section  12  of  the  Public  Utility  Act  (Cbap.  52,. 
Laws  of  1913)  exempts  from  the  operation  of  the  Act  all  ''existing 
contracts/'  and  does  not  exclude  from  the  provisions  of  the  exempting 
clause  renewals  or  ext0nflions  of  such  contracts,  the  renewal  or  exten- 
sion of  the  contract  referred  to  in  paragraph  8,  supra,  which  contract 
was  executed  before  the  passage  of  the  Act  and  would  have  expired 
after  it  went  into  effect  but  for  its  extension,  was  not  unlawful. 
(Mb.  Justice  Hoixoway  dissenting.) 

(Same — Impairment  of  Obligation — Constitution. 

11.  An  Act  which,  in  any  degree,  modifies  the  obligation  of  a  eon- 
tract,  by  attempting  to  relieve  one  party  from  a  duty  assumed  under 
it,  is  repugnant  to  the  constitutional  prohibition  against  the  impair^ 
ment  of  the  obligation  of  oontracts. 

Statutes  and  Statutory  Construction — Presumptions. 

12.  The  legislature  is  presumed  to  have  understood  the  meaning  of 
the  words  used  in  legislation,  and  that  the  words  used  were  used  in 
the  common  and  ordinary  meaning. 

Appeal  from  District  Court  of  Lewis  and  Clark  County;  B. 
Lee  Word,  Judge. 

Action  by  the  Helena  Light  &  Bailway  Company  against  the 
Northern  Pacific  Bailway  Company.  Judgment  for  defendant. 
Plaintiff  appeals.    AfSrmed. 

Mr.  OdeU  W.  McConneU,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  promises  in  the  contract  in  controversy  are  mutual  and 
dependent.  The  plaintiff  agreed  to  furnish  power;  the  defend- 
ant agreed  to  take  power.  **The  courts  at  the  present  day 
incline  strongly  against  the  construction  of  promises  as  inde- 
pendent, and  in  the  absence  of  clear  language  to  the  contrary 
promises  which  form  the  consideration  for  each  other  will  be 
held  to  be  concurrent  or  dependent  and  not  independent,  so 
that  a  failure  of  one  party  to  perform  will  discharge  the  other ; 
so  that  one  cannot  maintain  an  action  against  the  other  with- 
out showing  performance  or  a  tender  of  performance  on  his 
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part."  (9  Cyc.  643.)  Since  the  decision  of  the  leading  case 
in  England  of  Hoare  v.  Bennie,  5  Hurl.  &  N.  19,  it  has  been 
held  that  the  breach  of  an  entire  contract  by  one  party  gives 
the  other  the  right  of  rescission.  In  Mersey  Sieel  <&  Iron  Co.  v. 
Nwylor  etc.  Co.,  9  App.  Cas.  434,  the  House  of  Lords  held  that 
if  one  party  to  a  contract  refuses  absolutely  to  pay  for  a  part 
of  the  goods  contracted  for,  the  other  party  may  rescind.  The 
American  courts  have  followed  the  doctrine  above  stated.  {Nor- 
rington  v.  Wright,  115  U.  S.  188,  29  L.  Ed.  366,  6  Sup.  Ct.  Rep. 
12.)  This  rule  should  certainly  work  both  ways.  (See,  also^ 
Ba^er  ▼.  Higgins,  21  N.  T.  397 ;  Clark  v.  Wheeling  Steel  Works,, 
53  Fed.  494,  3  C.  C.  A.  600;  Blackburn  v.  BeUly,  47  N.  J.  L^ 
290,  54  Am.  Eep.  159,  1  Atl.  27.) 

In  this  case  the  defendant  railway  company  has  certainly 
evinced  an  intention  no  longer  to  be  bound  by  the  terms  of  the 
contract  in  refusing  to  accept  or  pay  for  any  more  power  at 
the  pumping  station.     (Clark  on  Contracts,  p.  660.) 

Even  if  the  contract  is  divisible,  the  power  company  is  en* 
titled  to  rescind,  for  the  reason  that  the  railway  company  broke 
a  portion  of  the  contract  deliberately  and  intentionally.  ''A 
party  to  a  contract  not  in  default  may  terminate  it  on  the  fail- 
ure of  the  other  to  comply  with  it  in  matters  which  are  of  the 
substance  thereof,  though  the  default  is  not  of  such  nature  as 
to  defeat  its  whole  purpose."  {BaUance  v.  Vaniixem,  191  111. 
319,  61  N.  E.  85.)  Plaintiff  did  not  insist  upon  a  forfeiture 
of  the  contract  when  the  railway  company  ceased  to  use  power. 
The  mere  fact  that  it  did  not  insist  upon  the  forfeiture  doea 
not  prevent  it  from  refusing  a  renewal  of  the  contract.  (Swift 
V.  Occidental  Mining  etc.  Co.,  141  Cal.  161,  74  Pac.  700  j  Behr^ 
man  v.  Barto,  54  Cal.  131.) 

If  there  is  to  be  a  renewal  of  the  contract,  it  would  have  to 
be  renewed  in  the  same  terms  as  the  old  one,  which  the  defend* 
ant  expressly  says  is  not  to  be  done.  **A  general  covenant  to 
renew  •  •  •  imports  a  new  lease  like  the  old  one  upon  the 
same  terms  and  conditions."  (24  Cyc.  991.)  The  defendant 
has  given  up  a  portion  of  the  contract;  it  does  not  want  it  any 
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more.  It  has  abandoned  the  use  of  the  contract  for  power  and 
simply  wants  to  use  it  for  lighting  only.  It  cannot  abandon  a 
portion  of  the  contract  and  take  it  as  to  the  rest.  "After  a 
voluntary  surrender  of  a  part  of  the  promises,  the  tenant  can- 
not insist  upon  a  renewal  of  the  lease  as  to  the  balance.'' 
(Barge  v.  ScJUek,  57  Minn.  155,  58  N.  W.  874.) 

Since  the  contract  in  question  was  entered  into  on  the  third 
of  December,  1909,  a  statute  has  been  enacted  declaring  it  to 
be  unlawful  for  any  public  utility,  such  as  the  plaintiff,  to  grant 
any  concession  or  special  privilege  or  make  any  charge  for  ser- 
vice at  any  different  rate  than  that  fixed  by  the  Public  Service 
Commission.  If  the  contract  now  sought  by  the  defendant  is 
entered  into,  it  will  be  in  direct  violation  of  this  statute,  because 
the  rates  as  fixed  by  the  Public  Service  Commission  are  not  the 
same  as  those  contained  in  the  agreement,  the  latter  being  much 
lower.  This  contract,  if  renewed,  would  give  the  railway  com- 
pany an  undue  and  unreasonable  preference.  All  contracts  en- 
tered into  are  subject  to  the  laws  of  the  state  where  made. 

A  case  similar  to  the  one  at  bar  is  that  of  the  PuhUc  Service 
Electric  Co,  v.  Board  of  Public  Utility  Commrs.,  87  N.  J.  L. 
128,  93  Atl.  707.  In  that  case  the  electric  company  had  agreed 
to  furnish,  and  was  furnishing,  the  city  of  Plainfield  with  elec- 
tric lights  in  its  public  buildings  for  the  consideration  of  the 
city  allowing  the  company  to  place  its  poles  on  its  streets.  For 
five  years  the  company  continued  to  do  this  until  a  statute  simi- 
lar to  the  one  we  have  was  passed,  which  rendered  such  a  con- 
tract unlawful.  The  supreme  court  of  New  Jersey,  in  that  case, 
said:  "We  think,  however,  that  the  Public  Utilities  Act  in  for- 
bidding discrimination  made  the  performance  of  this  contract 
unlawful,  and  that,  therefore,  the  prosecutor  could  not  continue 
to  perform  the  contract  without  being  guilty  of  a  violation  of 
that  statute."  (Pollock  on  Contracts,  406;  Pomeroy  on  Con- 
tracts, 280;  Parsons  on  Contracts,  675;  Lovisinlle  dk  Nashville 
By,  Co,  V.  MottUy,  219  U.  S.  467,  34  L.  B.  A.  (n.  s.)  671,  55 
L.  Ed.  297,  31  Sup.  Ct.  Rep.  265  [see,  also,  Rose's  U.  S.  Notes].) 
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Messrs.  €hmn,  Bosch  dt  H<M,  tor  Bespondent,  submitted  a 
brief;  Mr.  E.  M.  Hall  argued  the  cause  orally. 

In  the  agreed  statement  of  facts  it  is  admitted  that  the  indu- 
cing cause  or  reason  for  entering  into  the  contract  by  the  plain- 
tiff at  the  rates  named  was  that  the  defendant  was  to  use  elec- 
tric current  and  power  at  its  pumping  station.  This  admission 
is  made  subject  to  the  right  of  the  defendant  to  object  to  the 
competency,  immateriality  and  admissibility  thereof.  The  plain- 
tiff further  achnits,  however,  that  it  '*did  not  state  to  the  de- 
fendant what  the  inducing  cause  or  reason  was  for  entering 
into  said  contract";  it  also  admits  that  defendant  made  no 
representation  as  to  the  amount,  time,  manner  or  places  of  using 
the  current  other  than  the  statements  in  the  contract  contained. 
For  this  reason  the  defendant  had  no  knowledge  of  what  was 
the  inducing  cause  or  reason  for  the  plaintiff  entering  into  such 
contract,  and  is  not  in  a  position,  therefore,  to  deny  that  such 
was  the  inducing  cause  or  reason,  as  the  same  was  never  com- 
municated to  the  defendant.  Therefore,  while  the  defendant 
admits,  subject  to  objection,  that  such  was  an  inducing  cause  or 
reason,  unexpressed  by  the  plaintiff  at  the  time  of  making  the 
contract,  we  insist  that  the  same  is  wholly  incompetent,  imma- 
terial and  inadmissible  for  the  purpose  of  showing  failure  of 
consideration,  modifying  the  terms  of  this  contract,  or  for  any 
other  purpose  under  the  statutes  and  decisions  of  this  state. 

The  execution  of  a  contract  in  writing,  whether  the  law  re- 
quires it  to  be  written  or  not,  supersedes  all  the  oral  negotia- 
tions or  stipulations  concerning  its  matter  which  preceded  or 
accompanied  the  execution  of  the  instrument.  (Bev.  Codes, 
sees.  5018,  7873;  Kelly  v.  Ellis,  39  Mont.  597,  104  Pac.  873; 
Armington  v.  Stelle,  27  Mont.  13,  94  Am.  St.  Bep.  811,  &9  Pac. 
115 ;  Riddell  v.  Peck  W.  etc,  Co.,  27  Mont.  44,  69  Pac.  241 ;  Ford 
v.  Drake,  46  Mont.  314,  127  Pac.  1019 ;  Board  of  Education  v. 
Grant,  118  Cal.  39,  50  Pac.  5.) 

The  cause  or  motive  in  inducing  a  party  to  enter  into  a  con- 
tract, particularly  where  it  is  not  communicated  to  the  other 
party  thereto,  is  no  part  of  the  consideration,  and  the  fail- 
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ure  of  such  inducing  cause  does  not  affect  the  validity  of 
the  contract  nor  relieve  the  parties  from  liability  thereon.  Con* 
sideration  is  distinguished  from  the  motive  for  entering  into 
a  contract.  (Elliott  on  Contracts,  sec.  204;  PhUpot  v.  Orunin- 
ger,  14  WaU.  (U.  S.)  570,  20  L.  Ed.  743  [see,  also,  Rose's  U.  S. 
Notes] ;  9  Cyc.  320;  Page  on  Contracts,  sec.  155.) 

The  fact  that  the  defendant  did  not  disclose  to  the  plaintiff 
the  manner  in  which  it  intended  to  use  such  electric  current, 
or  the  fact  that  it  said  nothing  on  the  subject  other  than  the 
terms  expressed  in  the  written  contract,  cannot  affect  the  valid- 
ity of  the  contract.  (Elliott  on  Contracts,  sec.  121;  Page  on 
Contracts,  sec.  157.) 

There  is  nothing  in  the  terms  of  the  contract  which  required 
the  defendant  to  use  electric  current  at  the  pumping  station  at 
all  times,  or  to  use  any  electric  current  other  than  such  as  it 
"may  require,"  and  so  long  as  it  paid  for  the  current  it  actually 
used  at  the  rates  named  in  said  contract,  it  was  complying  there- 
with. {McKeever  v.  Canonsburg  Iron  Co.  (Canonsburg  Iron^ 
Co,  V.  McKeever),  138  Pa.  St.  184,  16  Atl.  97,  20  Atl.  938; 
Brawley  v.  United  States,  96  U.  S.  168,  24  L.  Ed.  622  [see,  also, 
Rose's  U.  S.  Notes] ;  Albany  Power  <&  Mfg.  Co.  v.  City  of  Al- 
bany,  133  Ga.  375,  65  S.  E.  886.) 

In  Laclede  Power  Co.  v.  StUlwell,  97  Mo.  App.  258,  71  S.  W. 
380  (a  case  cited  and  quoted  from  by  appellant),  the  court  con- 
strued a  contract  to  furnish  electric  light.  The  difference  in 
the  language  of  that  contract  and  the  one  here  involved  clearly 
shows  the  infirmity  in  the  construction  which  the  plaintiff  now 
seeks  to  place  upon  this  contract.  In  fact,  the  language  of  the 
opinion  shows  that  had  the  contract  there  construed  been 
worded  as  the  one  in  this  case,  the  court  would  have  sustainec* 
the  position  of  the  company  purchasing  the  current.  (See,  also^ 
Winslow  V.  Plimpton,  134  Mass.  44.) 

This  provision  of  the  contract,  reserving  to  defendant  the 
right  to  renew  the  contract  upon  giving  thirty  days'  notice 
prior  to  expiration  thereof,  does  not  call  for  nor  require  a  new 
contract  and  the  defendant  did  not  ask  for  a  new  or  different 
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contract.  The  defendant's  contention  is  that  the  contract  en- 
tered into  prior  to  the  enactment  of  Chapter  52  of  the  Laws 
of  1913,  containing  the  provision  for  the  renewal  thereof  at 
the  option  of  the  defendant,  is  a  continuing  contract  and  still 
in  force  so  long  as  the  defendant  exercised  the  option  given  it 
by  the  original  contract  to  extend  the  same  for  an  additional 
five  year  period.  A  covenant  of  renewal  or  right  to  continue 
a  lease  is  a  substantial  part  of  the  whole  contract,  and  must  be 
construed  as  one  of  the  material  considerations  which  led  to 
its  execution.     (See  cases  cited  in  opinion.) 

That  no  new  lease  is  required  when  the  original  lease  gives 
the  lessee  the  option  to  renew  for  an  additional  term,  see,  also, 
Sanders  v.  Middleton,  112  Me.  433,  92  Atl.  488 ;  Kean  v.  Story 
<fe  Clark  Piano  Co.,  121  Minn.  198,  140  N.  W.  1031. 

Even  if  the  abandonment  of  the  pumping  station  was  a  breach 
of  the  contract,  which  would  have  entitled'  plaintiff  to  declare 
a  forfeiture  or  to  rescind  the  same,  such  breach  did  not  in  itself 
forfeit  or  rescind  the  contract,  and  if  the  contract  was  still  in 
force  when  defendant  elected  to  continue  for  the  additional 
period  and  gave  notice  of  such  election  as  required  by  the  con- 
tract, then  the  plaintiff  is  bound  thereby,  and  cannot  thereafter 
declare  a  forfeiture  or  rescind  for  something  that  occurred  prior 
to  receiving  the  notice  of  election  to  continue  the  contract. 
{Keene  v.  Zindorf,  81  Wash.  152,  142  Pac.  484;  Winslow  v. 
Dundam,  46  Mont.  71,  125  Pac.  136;  24  Cyc.  1357,  1359,  1361.) 
The  acceptance  of  rent  after  a  breach  of  the  contract,  known  to 
the  lessor,  constitutes  a  waiver  of  such  breach.     (24  Cyc.  1361.) 

MB.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

The  plaintiff  instituted  this  action  to  recover  from  the  defend- 
ant the  sum  of  $1,016.75,  alleged  to  be  due  for  electricity  fur- 
nished for  lights  and  power  during  the  months  of  May,  June 
and  July  of  the  year  1915,  at  its  special  instance  and  request. 
The  respondent  admits  the  use  and  consumption  of  the  elec- 
tricity as  alleged,  but  contends  that  said  electricity  was  fur- 
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nished  and  was  used,  under  a  contract  entered  into  between  the 
parties  hereto  in  the  year  1910,  under  and  by  the  terms  of  which 
the  amount  due  was  $494.50,  which  amount  respondent  duly 
tendered  to  appellant,  when  due. 

The  case  was  tried  in  the  district  court  on  an  agreed  state- 
ment of  facts,  from  which  it  appears: 

1.  That  on  the  third  day  of  December,  1909,  appellant  and 
respondent  entered  into  a  written  contract  by  the  terms  of  which 
the  appellant  agreed  to  furnish  to  the  respondent  ''all  the  elec- 
tric current  the  railway  company  may  require  for  lighting  and 
power  purposes  at  its  pumping  station — ^approximately  two  and 
a  half  miles  west  of  the  Northern  Pacific  Passenger  Station,  and 
at  its  roundhouse,  machine-shop,  car-shop,  coal  dock,  passenger 
and  freight  stations,  lunch-room,  oflices  and  other  buildings  and 
premises  at  Helena,  Montana.'' 

2.  This  contract  or  agreement  was  to  continue  in  force  for  a 
term  of  five  years  from  the  date  of  the  installation  of  the  second- 
ary lighting  and  power  systems  of  the  company,  which  installa- 
tion was  not  completed  until  April  30,  1910. 

3.  The  contract  further  provided  that  the  railway  company 
reserved  the  right,  at  its  option,  upon  giving  the  power  com- 
pany thirty  days'  written  notice  prior  to  the  expiration  of  the 
contract,  "to  renew  the  same  for  an  additional  period  of  five 
years." 

4.  The  rates  fixed  by  the  contract  for  electric  current  for 
power  and  light  were  about  one-third  the  regular  rates  in  efi^ect 
in  the  months  of  May,  June  and  July,  1915. 

5.  It  is  agreed  that  "fhe  inducing  cause  or  reason  for  enter- 
ing into  such  a  contract  by  the  plaintiff  at. the  rates  for  elec- 
tric current  therein  named  was  that  the  defendant  was  to  use 
electric  current  and  power  at  its  pumping  station — ^but  the 
plaintiff  did  not  state  to  the  defendant  what  the  inducing  cause 
or  reason  was  for  entering  into  the  contract." 

6.  The  agreed  statement  of  facts  recited  further  *'that  at  or 
prior  to  the  making  of  said  contract  neither  the  defendant  nor 
its  agent  or  representatives  made  any  statement  or  representa- 
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tion  to  tbe  plaintiff,  or  its  agents  or  representatives,  regarding 
the  amount  of  electric  current  to  be  used,  or  the  time,  manner 
or  places  of  using  said  dectrie  current,  other  than  the  state- 
ments and  representations  in  said  contract  ccmtained.'* 

7.  The  power  company  performed  its  part  of  the  contract, 
and  in  doing  so  expended  the  sum  of  $948.78,  in  erecting  a  sys- 
tem to  supply  the  current  at  the  pumping  station. 

8.  The  railway  company  lived  up  to  the  terms  of  its  agree- 
ment in  all  particulars,  save  and  except  that  on  or  about  No- 
vember 27,  1913,  it  abandoned  its  pumping  station,  and  conse- 
quently, since  that  date  has  used  no  electric  current  at  or  for 
the  pumping  station,  which  fact  was  known  to  the  power  com- 
pany within  thirty  days  thereafter,  and  no  objection  or  pro- 
test was  made  by  the  power  company  to  such  abandonment  or 
discontinuance  of  the  use  of  electric  current  at  the  pumping 
station,  but  continued  to  furnish,  and  collect  for,  electric  cur- 
rent, as  formerly  under  the  contract. 

9.  Th-at  on  the  twenty-first  day  of  January,  1915,  and  within 
the  time  provided  for  in  the  contract,  respondent  notified  ap- 
pellant in  writing  that  it  desired  to  renew  the  contract  for  the 
additional  term  of  five  years  under  the  option  contained  in  the 
contract. 

10.  On  ^pril  28,  1915,  the  appellant  notified  respondent  in 
writing  that  it  would  not  renew  the  contract,  on  the  ground  that 
the  respondent  was  ''guilty  of  a  breach  of  the  contract  in  part 
during  its  existence";  the  breach,  as  stated  in  the  notice,  con- 
sisted in  the  abandonment  of  the  pumping  station  and  the  dis- 
continuance of  the  use  of  electric  current  at  that  point,  which, 
the  notice  recites,  ''was  one  of  the  principal  items  of  the  con- 
tract and  greatly  influenced  in  making  the  reduced  rate";  and, 
continuing,  said  notice  advised  the  railway  company  that  from 
and  after  May  1,  the  power  company  would  furnish  light  and 
power  to  the  railway  company  at  the  rates  regularly  filed  with 
the  Public  Service  Commission. 

11.  It  is  further  agreed  that  the  current  used  by  respondent 
at  the  pumping  station  amounted  to  24^  per  cent  of  the  elec- 
tricity used  by  respondent  under  the  contract 
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The  court  found  in  favor  of  the  railway  company  and  ren- 
dered judgment  but  for  the  amount  due  under  the  contract,  and 
entered  its  decree  to  the  effect  that  the  contract  in  question  had 
been  duly  extended  and  continued  for  the  additional  term  of 
fiye  years.    The  appeal  is  from  the  judgment. 

The  question  here  presented  is :  Was  there,  during  the  months 
of  May,  June  and  July,  1915,  a  valid  and  existing  contract  in 
full  force  and  effect  T  Appellant  contends  that  the  contract  was 
one  which  could  not  be  renewed,  for  the  following  reasons: 

1.  That  the  respondent  company  violated  the  terms  of  the 
contract  by  abandoning  its  pumping  station  and  its  refusal  to 
take  any  power. 

2.  A  renewal  of  a  portion  of  the  contract  only  is  desired. 

3.  Such  contract  is  unlawful  under  the  present  statute. 

We  will  take  the  matters  suggested  up  in  order  and  under 
the  subheads  employed  in  appellant's  brief. 

1.  The  "inducing  cause"  referred  to  in  the  statement  of  facts 
[1]  is  relied  upon  to  establish  a  breach  of  the  contract.  The 
contract  was  complete  in  itself,  the  result  of  the  meeting  of  the 
minds  of  the  contracting  parties,  and  the  obligations  of  each, 
as  expressed,  depend  upon  the  corresponding  obligations  of  the 
other,  and  on  no  extrinsic  matter.  (9  Cyc.  643.)  Being  in 
writing,  the  contract  supersedes  all  oral  stipulations  qf  the  par- 
ties. (Rev.  Codes,  sees.  5018,  7873.)  This  being  so,  it  cannot 
be  said  that  an  inducing  cause,  in  the  mind  of  <me  of  the  con- 
tracting parties,  undisclosed  to  the  other,  can  thereafter  be  read 
into  the  contract  as  a  part  of  the  consideration  for  its  execution. 

Counsel  contends  that  courts  must  give  to  a  contract  such 
a  construction  as  was  within  the  contemplation  of  the  parties 
at  the  time  they  entered  into  it.  This  is  true,  but  an  *' indu- 
cing cause"  or  motive,  hidden  in  the  breast  of  one,  does  not 
come  within  the  rule.  This  court  has  said,  in  tiie  case  of 
Armingion  v.  SteUe,  27  Mont.  13,  94  Am.  St.  Rep.  811,  69  Pac. 
115:  "Even  if  everything  that  was  said  and  done  at  the  time 
the  lease  was  executed  by  the  defendants  were  admissible,  as 
defendants  contend,  for  the  purpose  of  showing  what  the  con- 


51  Mont]    Hjslena  L.  &  B.  Co.  v.  Northern  Pac.  By.  Co.    103 

tract  actnally  was,  the  unexpressed  motive  or  mental  reserva* 
tion  entertained  by  the  defendants  could  not  aid  the  court  in 
arriving  at  a  correct  condumon,  nor  could  the  defendants  be 
permitted  to  testify  to  it  in  order  to  modify  or  add  to  the 
express  words  of  their  contract." 

Mr.  Elliott,  in  his  work  on  Contracts,  section  204,  has  this 
to  say  on  the  subject:  ^'The  ^motive'  for  entering  into  a  con- 
tract and  the  'consideration'  of  the  contract,  are  not  the  same. 
An  expectation  of  certain  results  is  often  the  motive  which  leads 
to  the  formation  of  a  contract,  but  neither  the  expectation  nor 
the  result  necessarily  makes  the  contract  binding.  Nothing  is 
consideration  that  is  not  regarded  as  such  by  both  parties." 

Here,  there  was  no  representation  by  the  railway  company 
as  to  continuous  use  of  electric  current  at  any  one  point  desig- 
nated in  the  contract,  and  if  the  agents  of  the  power  company 
labored  under  an  erroneous  opinion  of  the  value  of  the  contract 
by  reason  of  the  contemplated  use  of  current  at  the  pumping 
station,  uncommunicated  to  the  railway  company,  the  courts  are 
powerless  to  assist  or  relieve  appellant. 

**  Whatever  may  be  thought  of  the  propriety,  from  a  moral 
standpoint,  of  holding  a  person  to  a  contract  into  which  he 
entered  under  a  mistake  as  to  a  collateral  material  fact,  the 
law  is  confronted  with  the  necessity  of  adopting  a  rule  which 
will  make  it  possible  to  enforce  contracts  at  all.  Accordingly, 
the  rule  adopted  by  the  great  weight  of  authority  is  that  mere 
mistake  in  the  inducement  is  not  operative  and  that  a  contract 
induced  by  reason  thereof  is  perfectly  enforceable  and  valid. 
A  mistake  of  this  Bovt  is  'an  error  for  which  the  law  furnishes 
no  relief.'"  (Page  on  Contracts,  sec.  155;  see,  also,  9  Cyc. 
320;  Pmpoi  V.  druwnmger,  14  Wall.  570,  20  L.  Ed.  743  [see, 
also,  Bose's  U.  S.  Notes] ;  Peck  Colorado  Co.  v.  Stratton,  95 
Fed.  741;  Levy  dk  Kohn  Mule  Co.  v.  Kaufman,  114  Fed.  170, 

52  C.  C.  A.  126 ;  Armingion  v.  SteUe,  supra;  Cream  of  Wheat 
Co.  V.  Crist  Co.,  222  N.  T.  487,  119  N.  E.  74.) 

The  circumstances  under  which  a  contract  is  made,  or  the 
[2]    intent  of  the  parties  existing  at  the  time,  are  only  mate- 
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rial  when  the  contract  is  ambi^ous  in  some  of  its  terms. 
(Bullard  v.  Smith,  28  Mont.  387,  72  Pac.  761 ;  Quirk  v.  Rich, 
40  Mont.  552,  107  Pac.  821;  Ming  v.  Pratt,  22  Mont.  262,  56 
Pac.  279.) 

2.  New  Contract.  It  is  admitted  by  respondent  that,  if  the 
contract  is  renewed,  it  does  not  desire  to  renew  in  so  far  as  the 
use  of  electric  current  for  power  purposes  at  the  pumping  star 
tion  is  concerned.  This,  appellant  contends,  caUs  for  a  new 
and  different  contract  from  that  originally  entered  into. 

The  contract  set  out  in  the  answer  obligates  the  appellant 
[8]  to  deliver  to  the  railway  company  such  an  amount  of  elec- 
tric current  as  the  railway  company  may  require  for  lighting 
and  power  at  its  pumping  station,  its  roundhouse,  machine- 
shops,  car-shops,  coal  docks,  passenger  and  freight  depots  and 
other  buildings,  at  specified  rates  fixed  by  the  contract,  and  the 
railway  company  to  pay  therefor  in  accordance  with  the  amount 
of  such  electric  current  received  each  month.  The  enumeration 
of  the  points  at  which  the  electric  current  is  to  be  delivered  is 
for  the  information  and  guidance  of  the  power  company,  as  to 
where  it  will  be  required  to  furnish  such  electric  current  as  the 
railway  company  will  require;  the  contract  does  not  obligate 
the  railway  company  to  receive  electric  current  at  each  of  the 
points  enumerated,  but  only  such  electric  current  as  it  shall 
require  at  any  or  all  of  the  points  enumerated,  during  the  life 
of  the  contract.  The  several  points  stated  stand  on  equal  foot- 
ing. The  power  company  cannot  be  heard  to  complain  if  it 
transpires  that  the  railway  company  does  not  require  as  much 
current  as  it  anticipated  would  be  used,  or  that  the  railway 
company  did  not  require  current  at  any  one,  point  so  enumer- 
ated. Were  it  otherwise,  under  the  contract  here  under  con- 
sideration, the  power  company  could,  with  as  much  reason, 
complain  that  the  railway  company  did  not  use  sufficient  cur- 
rent at  any  given  point  to  make  it  profitable  to  supply  current 
at  that  point.  The  fallacy  of  the  position  is  apparent  from 
appellant's  contention  that,  though  little  or  much  current  is 
used,  some  current  must  be  consumed  at  the  pumping  station; 
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in  other  wordiB,  the  abandonment  of  the  pumping  station  con- 
stituted a  breach  of  the  contract,  but  the  maintenance  of  a  one 
Watt  electric  light  there  would  not. 

Bespondent's  notice  of  renewal  is  silent  as  to  the  pumping 
station  and  declares  generally  its  intention  of  exercising,  and 
the  exercise  of  the  option  to  renew  the  contract,  and  evidences 
the  intention  of  the  respondent  to  continue  to  use  all  of  the 
electric  current  required  by  it  for  lighting  and  power  purposes. 

Appellant  contends  that  there  is  evidenced  an  abandonment 
of  the  use  of  power  and  only  an  intention  to  use  current  for 
lighting  purposes;  the  facts  stipulated  do  not  bear  out  this  con- 
tention. From  the  contract  and  from  the  agreed  statement  of 
facts,  it  would  appear  clearly  that  the  use  of  electric  current 
at  the  roundhouse,  machine-shop,  ear-shop,  coal  docks,  passen- 
ger and  freight  depots  and  other  buildings,  was  ''for  lighting 
and  power,''  without  regard  to  the  amount  of  current  required 
for  either  purpose. 

We  are  of  the  opinion  that  the  abandonment  of  the  pumping 
station  was  not  a  breach  of  the  contract  as  executed  between 
the  parties  hereto,  and  that,  if  a  renewal  could  be  effected,  the 
renewal  was  of  the  contract  in  toto  and  not  a  renewal  in  part. 

3.  Coviraci  Unlawful.  Section  12,  Chapter  52,  of  the  Session 
Laws  of  1913*,  makes  it  unlawful  for  any  public  utility  to  make 
rates  to  any  person  or  corporation  differing  from  those  con- 
tained in  their  schedule  filed  with  the  Public  Service  Commis- 
sion, but  provides  that  the  Act  shall  not  have  the  effect  of  sus- 
pending, invalidating  or  in  any  way  affecting  existing  contracts. 

The  original  contract  was  executed  before  the  passage  of  the 
Public  Utility  Act  of  1913,  its  expiration  date  and  attempted 
renewal  under  the  option  subsequent  thereto.  It  therefore  be- 
comes important  to  determine  whether  the  option  called  for  the 
execution  of  a  new  contract  or  the  extension  of  the  original 
term  of  the  contract  for  an  additional  five  years.  In  other 
words,  would  the  contract,  after  the  exercise  of  the  privilege 
contained  in  the  option,  come  within  the  exception  contained 
in  the  final  clause  of  section  12  of  the  Public  Utility  Actt 
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There  is  a  clear  distinction  drawn  by  the  authorities  between 
[4]  an  option  *'to  renew"  a  lease  or  a  contract  and  an  option 
"to  extend"  the  term  for  a  like  or  given  period,  the  first  being 
considered  the  right  to  require  the  execution  of  a  new  lease  or 
contract,  which  does  not  constitute  a  present  demise;  while  the 
latter  is  considered  a  present  demise  which  operates  to  extend 
the  term  of  the  original  agreement,  which  then  becomes  a  con- 
tract for  both  the  original  and  the  extended  term.  (24  Cyc. 
1008;  16  R.  C.  L.  389;  32  Century  Dig.,  sees.  270-275.)  The 
[6]  contract  here  being  in  the  nature  of  a  lease  by  the  power 
company  to  the  railway  company  of  a  certain  amount  of  its 
electric  current,  the  cases  construing  like  provisions  in  leases 
are  pertinent  to  the  question.  In  construing  such  provisions, 
the  courts  look  to  the  reading  of  the  entire  contract  and  to  the 
practical  construction  given  to  it  by  the  parties  themselves, 
rather  than  to  the  phraseology  used.  {Wiener  v.  Oraff,  7  Cal. 
App.  580,  95  Pac.  167 ;  Shamp  v.  WMe,  106  Cal.  220,  39  Pac. 
537;  HaweU  v.  City  of  Hamburg  Co.,  165  Cal.  174,  131  Pac. 
130;  Butte  Water  Co,  v.  City  of  Butte,  48  Mont.  386,  138  Pac. 
195 ;  Robertson  v.  Drew,  34  Cal.  App.  143,  166  Pac.  838 ;  flffcin- 
ner  v.  Davis,  104  Kan.  467,  179  Pac.  359 ;  Briggs  v.  Chase,  105 
Me.  317,  74  Atl.  796 ;  Pflum  v.  Spencer,  123  App.  Div.  742,  108 
N.  Y.  Supp.  344;  Mattlage  v.  McGuire,  59  Misc.  Rep.  28,  111 
N.  Y.  Supp.  1083 ;  Ferguson  v.  Jackson,  180  Mass.  557,  62  N.  E. 
965;  Kentucky  Lumber  Co,  v.  Newell,  32  Ky.  Law  Rep.  396, 
105  S.  W.  972 ;  Sanders  v.  Middleton,  112  Me.  433,  92  Atl.  488 ; 
Kean  v.  Story  dt  Clark  Piano  Co.,  121  Minn.  198,  140  N.  W. 
1031;  Sheppard  v.  Rosenkrans,  109  Wis.  58,  83  Am.  St.  Rep. 
886,  85  N.  W.  199 ;  Hausauer  v.  DaJdm^m,  72  Hun,  607,  25  N.  Y. 
Supp.  277.) 

In  the  case  of  Howell  v.  City  of  Hamburg  Co,,  supra,  where 
the  option  clause  was  similar  to  the  one  here,  the  court  said : 
**The  authorities  fully  support  the  claim  of  learned  counsel  for 
the  plaintiff  that  the  covenant  for  renewal  of  a  lease,  at  the 
option  of  the  lessee  imports  the  giving  of  a  new  lease.  >  •  •  • 
On  the  other  hand,  if  the  lessee  is  simply  given,  by  the  original 
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lease,  the  option  to  retain  the  premises  for  a  specified  addi- 
tional term,  without  the  execution  of  any  new  lease ;  and  when 
the  lessee  has  given  the  notice  of  the  exercise  of  the  option 

*  *  *  he  is  'entitled  to  hold  for  the  additional  term  under 
the  original  lease/  which  then  becomes  a  lease  'for  both  the 
original  and  extended  terms'  ";  citing  Wiener  v.  Oraff,  supra. 
''Although  the  word  'renew'  is  used  in  the  eighth  subdivision 
of  the  lease  before  us,  we  do  not  think  that  the  giving  of  any 
new  lease  was  within  the  contemplation  of  the  parties.  The 
lessor  did  not  covenant  to  renew  the  lease;  the  language  being 
that  'the  privilege  is  hereby  given  the  lessee  to  renew  this  lease,' 
eic,  which  implies  that  the  notice  subsequently  provided  to  be 
given  by  the  lessee,  of  his  intention  to  exercise  the  privilege, 
was  the  only  thing  essential  to  give  the  right  to  the  additional 
term.  This  was  the  practical  construction  given  to  the  provi- 
sion by  the  parties;  for  the  defendant  did  not  demand  a  new 
lease,  and  the  plaintiff  did  not  give  one." 

In  Briggs  v.  CJuise,  cited  above,  the  court  said:  "The  clauses 
of  the  instrument  in  question  are  found  in  the  habendum  which 
read:  'to  have  and  to  hold  for  the  term  of  one  year  from  the 
date  hereof  with  the  privilege  on  the  part  of  the  said  Chase  to 
renew  at  the  same  rental  for  any  term  not  exceeding  ten  years 
from  the  expiration  of  said  one  year  term.'  And  the  follow- 
ing stipulation  concerning  the  right  of  renewal:  'It  is  mutually 
understood  that  the  said  right  of  renewal  as  stipulated  shall  be 
wholly  optional  with  the  said  Chase,  and  that  said  renewal, 
while  in  all  other  respects  the  same  as  in  this  lease,  shall  cour 
tain  no  further  right  of  renewal  except  by  mutual  agreement.' 

•  •  •  No  new  lease  was  called  for.  •  •  •  It  would  have 
been  precisely  like  the  original  lease  except  the  term.  This  was 
left  to  the  lessee.  Whatever  he  might  choose — 1,  5  or  10  years — 
would  be  in  exact  accord  with  the  contract  of  the  lessor*  The 
plaintiff  could  insist  upon  a  complete  fulfillment.  The  defend- 
ant was  equally  bound.  A  new  lease  would  be  a  useless  form. 
The  defendant's  election,  if  he  made  it,  to  continue,  extended 
the  stipulations  of  the  original  lease  to  his  new  occupancy.    He 
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continued  his  tenancy.  That  the  parties  contemplated  a  present 
demise  seems  to  be  the  only  fair  inference  from  their  acts,  and 
the  other  facts  and  probabilities  in  the  case.'' 

In  Hafusauer  v.  DcMma/n,  supra,  the  court  said:  **The  com- 
plaint alleged  the  execution,  in  writing  and  under  seal,  by  the 
defendants  of  a  lease  for  one  year,  with  the  privilege  to  the 
plaintiff  at  their  option,  to  renew  the  same  for  four  years  more 
at  the  same  annual  rental,  and  on  the  same  conditions,  on  giv- 
ing notice  three  months  beforehand.  •  •  ♦  Here  was  not  a 
mere  covenant  on  the  part  of  the  lessor  to  give  a  new  lease  on 
demand  or  on  certain  conditions,  but  a  covenant  that  the  lessees 
themselves  might  at  their  option  renew  the  lease  for  four  years 
by  giving  the  notice  required,  which  notice  was  duly  given  and 
accepted  by  the  defendants.  •  •  •  The  covenant  in  this 
case,  we  believe  equivalent  to  a  covenant  that  on  giving  the 
required  notice,  the  lease  should  continue  in  force  for  the  addi- 
tional term,  and  in  either  case  the  effect  of  the  notice  is,  of  it- 
self, to  create  the  new  term  without  the  execution  of  a  new 
lease  by  the  lessor."  (Citing  Thiebaud  v.  Bank,  42  Ind.  212; 
Dix  V.  Atkins,  130  Mass.  171 ;  Ranlet  v.  Cook,  44  N.  H.  512,  84 
Am.  Dec.  92.) 

In  Kentucky  Lumber  Co.  v.  Newell,  32  Ky.  Law  Eep.  396, 
105  S.  W.  972,  cited  above,  the  renewal  clause  read  as  follows: 
**For,a  period  of  five  years  with  the  privilege  of  renewal  from 
year  to  year  as  long  as  the  second  party  may  want  said  land," 
etc.  The  court,  in  construing  the  clause  said:  ^'The  contract, 
although  it  uses  the  word  'renewal'  does  not  contemplate  a  re- 
newal lease,  as  that  term  is  used  in  the  law  books.  The  whole 
instrument,  and  the  nature  of  the  use  of  the  leased  lands  as 
provided  for  in  the  lease,  show  that  nothing  more  was  contem- 
plated than  that  the  lessee  might  continue  the  terms  by  its  mere 
election  and  the  payment  of  the  rent.  The  word  'renewal'  was 
evidently  used  in  the  sense  of  extending ;  it  being  clearly  shown 
in  the  document  that  not  another  term  was  to  be  agreed  upon, 
but  that  the  original  term  and  use  were  to  be  extended  at  the 
option  of  the  lessee.    This  is  a  demise  in  praesenti.** 
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In  Wiener  v.  Oraff,  7  Cal.  App.  580,  95  Pac.  167,  cited,  the 
court  said:  ''Upon  compliance  with  the  condition  as  to  giving 
notice,  the  leasees  would  then  be  entitled  to  hold  for  the  addi- 
tional term  under  the  original  lease  and  not  under  the  notice — 
the  lease  would  then  become  a  lease  for  both  the  original  and 
the  extended  terms." 

If  upon  a  reasonable  construction  contracts  may  be  upheld, 
[6]  the  courts  will  uphold  them.  (Dallas  v.  Douglas,  45  Mont. 
114, 122  Pac.  275 ;  Lawson  v.  Cobban,  38  Mont.  138, 99  Pac.  128.) 

Here  the  railway  company  was  given  the  option  to  renew  the 
contract  for  an  additional  five  years,  on  giving  thirty  days' 
notice  to  the  power  company,  before  the  expiration  of  the  con- 
tract; in  giving  noiice  of  its  intention  to  avail  itself  of  the 
privilege,  as  in  the  Howell  Case,  it  did  not  demand  a  new  lease, 
but  stated  that  ''in  accordance  with  the  provisions  of  the  con- 
tract (it)  hereby  elects  to  renew  and  extend  the  said  contract 
for  the  additional  period  of  five  years,"  etc.  The  power  com- 
pany did  not,  by  the  terms  of  the  contract,  bind  itself  to  exe- 
cute a  new  lease,  nor  could  it  have  been  compelled  to  do  so. 
No  new  lease  was  necessary;  the  rights  and  obligations  of  the 
parties  were  fixed  by  the  terms  of  the  original  contract.  The 
[7]  option  to  renew  the  contract  by  giving  thirty  days'  notice 
prior  to  the  expiration  of  the  term  fixed  was  a  substantial  right 
acquired  by  the  respondent  as  a  part  of  the  original  contract 
and  a  corresponding  substantial  obligation  resting  upon  the 
appellant  power  company.  {Briggs  v.  Chase,  105  Me.  317,  74 
Atl.  796 ;  Monihon  v.  Wakelin,  6  Ariz.  225,  56  Pac.  735 ;  Quade 
V.  Fiizloff,  93  Minn.  115,  100  N.  W.  660;  WrigJii  v.  Kavnor, 
150  Mich.  7,  113  N.  W.  779.) 

"No  question  can  arise  in  regard  to  the  consideration.  The 
stipulation  that  the  lessee  should  have  'the  privilege  of  renew- 
ing' was  a  part  of  the  consideration  for  which  he  took  the  lease, 
and  agreed  to  pay  the  sum  of  $160,  per  year."  {Briggs  v» 
Chase,  supra.) 

Being  a  substantial  right  and  a  part  of  the  original  contract, 
Ifi]    supported. by  the  consideration  for  the  original  contract^  of 
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which  the  respondent  took  advantage  within  the  time  prescribed 
for  the  exercise  of  the  privilege,  the  notice  given  had  the  eflfect 
of  extending  the  original  contract  for  the  additional  term  of 
five  years  and  the  contract  then  became  one  for  both  the  origi- 
nal and  the  extended  term;  a  demise  in  pruesenii,  as  of  the 
date  of  the  original  contract.  (See  authorities  cited  above,  and 
also  Newhoff  v.  Mayo,  48  N.  J.  Eq.  619,  27  Am.  St.  Rep.  455, 
23  Atl.  265;  Sherwood  v.  Gardner,  2  City  Ct.  Rep.  (N.  T.)  64; 
Whitmark  v.  Electric  By.  Co.,  76  Hun,  302,  27  N.  Y.  Supp.  777.) 

It  is  objected  that  such  a  construction  would  create  a  per- 
[9]  petuity  by  extending  the  contract  even  as  to  the  clause  for 
renewal.  Here  again  the  contract  must  be  interpreted  accord- 
ing to  the  intention  of  the  parties.  No  such  intention  can  be 
gathered  from  the  reading  of  the  contract;  but  one  renewal  is 
provided  for  and  but  one  intended,  and  the  authorities  uni- 
formly hold  that  a  renewal  or  extension,  under  like  provisions, 
extends  the  contract  with  respect  to  all  of  its  terms  and  condi- 
tions, with  the  exception  of  the  extension  clause.  (Rutgers  v. 
Hunter,  6  Johns.  Ch.  (N.  Y.)  215;  Piggot  v.  Mason,  1  Paige 
(N.  Y.),  412;  Ryder  v.  Jenny,  25  N.  Y.  Super.  Ct.  56;  Muhlen- 
brinck  v.  Pooler,  40  Hun  (N.  Y.),  526.) 

Couni9el  for  appellant  contends  that  the  Public  Utility  Act 
[10, 11]  makes  the  renewal  or  extension  of  this  contract  for 
the  additional  five  years  unlawful,  and  cites  in  support  of  his 
contention,  Public  Service  JJl.  Co,  v.  Board  of  Public  Utility 
Co.,  87  N.  J.  L.  128,  93  Atl.  707,  and  Louisvau  &  NashvUle 
B.  Co.  V.  Mottley,  219  U.  S.  485,  34  L.  R.  A.  (n.  s.)  671,  55 
L.  Ed.  297,  31  Sup.  Ct.  Rep.  265  [see,  also,  Rose's  U.  S.  Notes]. 
The  law  construed  in  the  cases  cited  contains  no  such  provision 
as  we  have  in  section  12  of  our  Public  Utility  Act.  The  legis- 
lature saw  fit  to  provide  in  the  final  clause  of  that  section,  that : 
*'This,  however,  does  not  have  the  effect  of  suspending,  rescind- 
ing, invalidating  or  in  any  way  affecting  existing  contracts." 
This  provision  was,  presumably,  inserted  upon  the  theory  that 
an  attempt  to  bring  existing  contracts  within  the  purview  of 
the  statute  would  be  in  contravention  of  the  federal  constitu- 
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tional  prohibition  against  impairing  the  obligation  of  contracts. 
It  has  since  been  decided,  however,  that:  ''The  law  is  well  set- 
tled that  an  unexpired  contract  does  not  authorize  a  public  ser- 
vice company  to  charge  a  less  rate  for  service  rendered  than 
that  prescribed  by  effective  schedules."  People  ex  rel,  N.  Y, 
Steam  Co.  v.  Straus  (1919),  186  App.  Div.  787,  174  N.  Y.  Supp. 
868,  where  the  court  declared  that  "the  fundamental  theory  of 
the  Public  Service  Commission  law  is  that  there  shall  be  but 
one  rate  for  the  same  service";  citing  Armour  P.  Co,  v.  United 
States,  209  U.  S.  56,  52  L.  Ed.  681,  28  Sup.  Ct.  Rep.  428;  New 
Haven  By.  Go.  v.  Interstate  Commerce  Commission,  200  U.  S. 
399,  50  L.  Ed.  515,  26  Sup.  Ct.  Rep.  272 ;  LouisvUle  cfe  NashvUle 
By.  Co.  V.  Mottley,  219  U.  S.  467,  55  L.  Ed.  297,  31  Sup.  Ct. 
Rep.  265,  34  L.  R.  A.  (n.  s.)  611;  Portland  By.  Co.  v.  Oregon 
BaUroad  Com,,  229  U.  S.  397,  57  L.  Ed.  1248,  33  Sup.  Ct.  Rep. 
820  [see,  also,  Rose's  U.  S.  Notes] ;  Onondaga  Oolf  dt  Co.  Club 
V.  Syracuse  Int.  By.  Co,,  96  Misc.  Rep.  213,  160  N.  Y.  Supp. 
693.  (See,  also,  to  the  same  effect,  Pennsylvania  By,  Co,  v. 
Titus,  156  App.  Div.  830,  142  N.  Y.  Supp.  43;  Baltimore  eft 
Ohio  My.  Co.  v.  La  Due,  128  App.  Div.  594,  112  N.  Y.  Supp. 
964.  In  no  one  of  the  cases  cited,  however,  did  the  law  under 
<*onsideration  exempt  from  the  operation  "existing  contracts." 
The  rule  is  declared  in  these  cases  to  be  that  "the  law  makes 
no  distinction  in  favor  of  special  contracts,  nor  does  it  exempt 
them  from  the  operation  of  the  statute."  But  our  statute  does 
exempt  from  the  operation  thereof  all  "existing  contracts." 
What,  then,  is  meant  by  the  term  "existing  contracts "t  We 
have  no  means  of  determining  the  legislative  intent  in  the  use 
of  the  phrase,  and  the  authorities  on  the  subject  are  necessarily 
meager.  In  the  case  of  Wkitaker  v.  Bice  &  Becker,  9  Minn.  13, 
86  Am.  Dec.  78,  it  is  said  that  "a  contract  once  made  is  an 
existing  contract  until  it  is  paid  or  barred  by  the  statute  of 
limitations,  or  its  obligation  in  some  other  way  canceled." 
Under  the  rule  that  a  conveyance  with  the  intent  to  defraud 
is  void  as  to  "existing  obligations,"  it  has  been  held  that  the 
liability  of  a  principal  to  indemnify  a  surety  on  a  bond  is  an 
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''existing  obligation"  before  default  on  the  bond.  (Oraeier  v. 
Sides,  151  N.  C.  596,  66  S.  B.  600.)  In  Richardson  v.  Brower, 
71  Wash.  192,  127  Pac.  1098,  it  is  held  that,  where  a  deed  was 
given  ''subject  to  existing  tenancies,"  the  words  include  any 
and  all  tenancies  of  whatsoever  nature  that  existed  at  the  time 
of  the  execution  of  the  deed. 

The  exempting  clause  in  section  12  of  the  Public  Utility 
Act  declares  that  the  Act  shall  not  "in  any  way  affect  exist* 
ing  contracts."  This  is  analogous  to  the  constitutional  pro- 
hibition against  the  impairment  of  the  obligation  of  contracts, 
under  which  it  is  held  that  "if  any  subsequent  law  affect  to 
diminish  the  duty  or  to  impair  the  right  which  the  law  defines 
upon  the  consummation  of  a  contract,  it  necessarily  bears  on 
the  obligation  of  the  contract,  in  favor  of  one  party,  to  the  in* 
jury  of  the  other;  hence  any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing  by  the  con- 
tract •  •  •  is  directly  obnoxious  to  the  prohibition  of  the 
Constitution."  (8  Cyc.  932;  Ogden  v.  Saunders,  12  Wheat. 
213,  338,  6  L.  Ed.  606  [see,  also,  Rose's  U.  S.  Notes].) 

"Since  the  prohibition  as  to  the  impairment  of  the  obliga- 
tion of  contracts  is  absolute,  the  amount  of  the  impairment  is 
immaterial.  An  Act  which,  in  any  degree,  no  matter  how 
slightly,  modifies  the  obligation  of  a  contract,  by  attempting  to 
relieve  one  party  from  any  duty  assumed  by  the  contract,  is 
repugnant  to  the  constitutional  prohibition."  (6  R.  C.  L.,  sec^ 
319 ;  Farrin^fton  v.  Tennessee,  95  U.  S.  697,  24  L.  Ed.  558  [see, 
also,  Rose's  U.  S.  Notes] ;  Smith  v.  Norfolk  etc.  Co,,  112  Va. 
192,  38  L.  R.  A.  (n.  s.)  1016,  70  S.  E.  482;  Oshkosh  Water 
Works  Co,  V.  Oshkosh,  109  Wis.  208,  95  Am.  St.  Rep.  870,  85 
N.  W.  376.) 

It  is  conceded  that  the  contract  in  question  was  valid  at  the 
time  it  was  entered  into  by  the  parties,  and  up  to  the  time  of 
the  passage  of  the  Public  Utility  Act;  it  must  be  conceded  that,, 
had  the  contract  been  entered  into  after  the  passage  of  the  Act,, 
it  would  have  been  invalid ;  it  must  be  conceded,  further,  that, 
had  it  not  been  for  the  incorporation,  in  section  12  of  the  Act^ 
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of  the  exemption  clause  referred  to,  the  contract  would  have 
been  invalidated  by  the  statute.  ''The  legislature  may  control 
and  regulate  (such  matters  as  those  dealt  with  in  the  contract) 
under  the  so-called  police  power."  {Onondaga  Oolf  etc.  Club  v» 
Syracnse  Int.  Ry.,  96  Misc.  Bep.  213,  160  N.  Y.  Supp.  693,  and 
cases  heretofore  cited.)  The  legislature  might,  therefore,  have 
placed  all  service  by  the  public  utility  companies  of  the  state  on 
an  equal  footing,  regardless  of  outstanding  or  existing  contracts,, 
or  they  might  have  exempted  contracts  then  in  force,  but  ex- 
cluded from  the  provisions  of  the  exempting  clause  any  and  all 
renewals  or  extensions  of  such  existing  contracts.  But  they  did 
not  see  fit  to  do  so,  unless  we  can  read  into  the  statute  an  inten- 
tion on  the  part  of  the  legislature  contrary  to  their  expressed 
declaration.  ''It  is  presumed  that  the  legislature  understood 
[12]  the  meaning  of  the  words  used  by  them  and  that  words 
are  used  in  the  common  and  ordinary  meaning."  (36  Cyc. 
1135;  Hasely  v.  Ensley,  40  Ind.  App.  598,  82  N.  B.  809;  Skinner 
V.  Tibbitts,  13  N.  Y.  Civ.  Pro.  370;  Continental  Hose  Co.  v. 
Fargo,  17  N.  D.  5,  114  N.  W.  834;  United  States  v.  Jarvis,  26 
Fed.  Cas.  No.  15,468;  2  Ware,  278.) 

"The  statute  itself  furnishes  the  b^  means  for  its  own  ex- 
position, and  if  the  sense  in  which  words  were  intended  to  be 
used  can  be  clearly  ascertained  from  all  its  parts  and  provi- 
sions, a  resort  to  extrinsic  facts  is  not  permitted."  (36  Cyc. 
1136,  and  cases  cited.) 

The  intention  of  our  legislature  can  only  be  ascertained  from 
their  clear  and  positive  declaration  contained  in  the  Act  as  they 
wrote  it:  that  "this  [the  Public  Utility  Act],  however,  does  not 
have  the  effect  of  suspending,  rescinding,  invalidating  or  in  any 
way  affecting  existing  contracts."  To  hold,  in  the  face  of  the 
plain  and  explicit  provision  of  the  statute,  that  its  exemption 
does  not  extend  to  one  of  the  substantial  rights  of  one  of  the 
contracting  parties,  would  not  be  interpreting  the  statute  as  we 
find  it,  but  would  be  judicial  legislation. 

As  the  option  to  extend  the  contract  was  a  substantial  right 
which  respondent  could  have  enforced,  in  the  absence  of  any 

57  Mont.— 8 


114    Helena  L.  &  E.  Co.  v.  Noethbrn  Pao.  Ey.  Co.    [Dec.  T.  19 

legislation  invalidating  the  contract  in  whole  or  in  part,  and  as 
the  legislature  did  not  attempt  to  **in  any  way"  aflEect  exist- 
ing contracts,  the  contract  in  question  was  in  full  force  and 
effect  during  the  months  of  May,  June  and  July,  1915. 
The  judgment  is  affirmed. 

Aifirmed. 

Mr.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
^AY,  HuBLY  and  Cooper  concur. 

Mb.  Justice  Holloway  :  I  dissent.  In  construing  a  statute, 
the  courts  are  required  to  consider  not  alone  the  words  em- 
ployed, but  as  well  the  general  purpose  of  the  Act  and  the  evils 
sought  to  be  remedied.  The  purpose  of  the  statute  creating  the 
Utilities  Commission  and  defining  its  powers  and  duties  was  to 
bring  the  public  utilities  of  the  state  under  governmental  con- 
trol. The  overshadowing  evil  to  be  remedied  was  the  preven- 
tion of  unjust  discriminations  in  service  and  rates — ^to  abolish 
sM  gratuitous  rebates  and  special  privileges.  It  was  made  un- 
lawful for  any  public  utility  to  charge  a  greater  or  less  com- 
pensation for  service  than  that  established  by  the  commission, 
^ith  these  declared  purposes  in  view,  it  would  seem  to  be  a 
fair  construction  of  section  12  to  hold  that  the  saving  clause 
applies  only  to  contracts  then  in  force,  and  that  it  was  never 
the  intention  of  the  legislature  to  extend  immunity  to  renewals 
^r  extensions  of  such  contracts. 
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WYLIB   EP   AL.,    Respondents,    v.    WYLIE    PERMANENT 

CAMPING  CO.,  Appellant. 

(No.  4,047.) 
(Submitted  November  1«,  1919.     Decided  January  14,  1920.) 

[187  Pac.  279.1 

Corporations — Stockholders — Sale  of  Stock — OoodwUl. 

Goodwill — Nature  of  Property. 

1.  Goodwill  ig  an  incident  to  and  inherent  in  the  bosinesB  to  wbicb  it 

attaches. 

Corporations — Goodwill — Nature  of  Properly. 

2.  The  goodwill  of  a  corporation  is  an  intangible  asset  dependent  on 
the  corporate  existence;  it  constitutes  an  element  of  value  in  connec- 
tion with,  but  not  apart  from,  the  corporation  and  its  business. 

Same — Goodwill — Interest  of  Stockholder. 

3.  Serrible:  It  would  seem  that  a  stockholder  has  no  interest  in  the 
goodwill  of  his  corporation  which  he  can  sell. 

Same— Goodwill— Effect  of  Sale  of  Stock. 

4.  Held,  under  the  Above  rules,  that  by  the  sale  of  his  stock  in  a  cor- 
poration a  stockholder  transferred  to  the  buyer  whatever  corporate 
goodwill  he  possessed ;  hence  he-  was  not  in  position  to  maintain  an 
action  for  breach  of  a  contract  under  which  he  was  to  receive  $1,500 
for  the  goodwill  of  the  business. 

Appeal  from  District  Court  of  Oallatin  County;  Ben  B.  Law, 
Judge, 

AcnoN  by  William  W.  Wylie  and  another  against  the  Wylie 
Permanent  Camping  Company.  Judgment  for  plaintiffs.  De- 
fendants appeal  from  it  and  an  order  overruling  their  motion 
for  new  trial.    Reversal,  with  directions  to  dismiss  the  action. 

Messrs.  Day  dk  Mapes,  for  Appellant,  submitted  a  brief;  Mr. 
E.  0.  Day  ai^ued  the  cause  orally. 

Mr,  Thomas  H,  McKee,  of  the  Bar  of  California,  and  Mr. 
Oeorge  Y.  Patten  submitted  a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court.^ 

This  action  arises  out  of  the  following  agreement:  *'The  fol- 
lowing agreement  between  W.  W.  Wylie  and  the  Wylie  Per- 
manent Camping  Company,  successors  to  the  Wylie  Camping 
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Company,  Witnesseth:  That  W.  W.  Wylie  hereby  agrees  to 
transfer  to  the  new  company  his  entire  goodwill  of  the  business 
as  formerly  conducted  by  him  and  promises  not  to  go  into  the 
Yellowstone  Park  in  business  for  himself  hereafter.  He  fur- 
ther agrees  to  assist  the  company  as  newly  organized  so  long  as 
the  company's  business  is  conducted  after  the  same  or  like 
manner  as  he  conducted  it,  or  while  maintaining  the  Wylie 
spirit.  In  consideration  for  such  services  or  any  further  ser- 
vice for  the  good  of  the  company  not  herein  mentioned,  said 
Wylie  is  to  receive  ($1,500)  Fifteen  Hundred  Dollars  per 
annum  payable  semi-annually  from  January  1st,  1906,  as  long 
as  mutually  agreeable  to  the  parties  hereto  signing. 

"Witness  our  signatures  to  the  above  agreement,  made  at 
Helena,  Montana,  this  28th  day  of  December,  1905. 

"W.  W.  Wyleb. 

"Wylib  Permanent  Camping  Company, 
"By  A.  L.  Smith,  Secy." 

The  allegations  of  the  complaint  are :  That  William  W.  Wylie^ 
from  the  year  1883  down  to  and  including  1905,  was  engaged 
in  conducting  tourists'  parties  through  the  Yellowstone  National 
Park  by  virtue  of  a  license  issued  to  him,  from  time  to  time,, 
by  the  Interior  Department  of  the  federal  government ;  that  in 
the  year  1896  he  caused  to  be  organized  a  corporation,  named 
the  Wylie  Camping  Company,  sold  to  it  all  the  equipment  pre- 
viously used  by  him  in  the  conduct  and  maintenance  of  the 
business,  and,  during  all  of  the  years  from  1896  to  and  includ- 
ing the  year  1905,  "remained  in  actual  and  personal  manage- 
ment of  the  business,''  as  he  had  prior  to  its  organization;  that 
later,  in  the  summer  of  1905,  he  sold  and  disposed  of  all  of  his 
shares  of  stock  in  that  company  to  Harry  W.  Child,  of  Helena, 
and  Arthur  W.  Miles,  of  Livingston ;  that  thereafter  a  new  cor- 
poration called  the  Wylie  Permanent  Camping  Company  was 
organized  by  Child  and  Miles,  and  all  of  its  equipment  was 
turned  over  to  the  new  corporation;  that  defendant,  in  viola- 
tion of  its  agreement,  has  failed  and  refused  to  pay  plaintiff 
the  installment  of  $750  due  on  July  1,  1908,  and  every  other 
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iiifitallDiient  due  thereafter  under  its  terms.  The  prayer  is  for 
judgment  in  the  sum  of  $12,000,  with  interest  at  eight  per  cent 
per  annum  from  the  dates  the  several  installments  became  due, 
and  for  costs. 

The  answer  consists  of  general  denials,  and  the  affirmative 
allegation  that  the  agreement  in  so  far  as  it  purported  to  be 
H  sale  of  the  goodwill  of  the  business  was  without  consideration 
And  void.  The  new  matter  was  denied  by  the  replication,  and 
upon  the  issues  thus  framed  a  trial  was  had  with  the  aid  of 
a  jury  and  evidence  adduced  on  behalf  of  plaintiffs. 

W.  W.  Wylie  was  sworn  on  behalf  of  plaintiffs,  his  testimony 
tending  to  prove  his  conduct  of  the  tourist  and  transportation 
business  in  the  Yellowstone  National  Park  from  1883  down  to 
the  time  of  the  sale  of  his  contract  with  the  Wylie  Camping 
Company  and  all  his  shares  of  stock  in  that  company ;  he  testi- 
fied that  he,  together  with  his  wife,  attended  to  correspondence 
received  by  him  from  the  time  of  the  making  of  the  contract 
as  late  as  1916 ;  and  encouraged  tourists  to  go  with  the  new  cor- 
poration. He  further  states  that  he  was  not  called  upon  to 
perform  any  services  for  the  defendant  after  August,  1907,  by 
any  of  its  officers.  He  testified  also  that  there  was  nothing  said 
at  the  time  of  the  sale  of  his  contract  and  his  stock  in  the  old 
company  concerning  the  transfer  of  his  goodwill  nor  his  license 
or  "anything  of  the  kind."  He  acknowledged  receiving  a  letter 
of  date  August  29,  1907,  from  Mr.  A.  W.  Miles,  the  president 
of  the  new  company,  in  which  it  was  stated  that  his  services 
would  no  longer  be  needed,  and  inclosing  check  ''for  the  months 
of  July  and  August,"  and  that  on  September  1,  1907,  he  re- 
plied thereto  stating:  ''You  will  see  by  reading  the  contract 
for  yearly  salary  that  it  was  made  lor  goodwill  of  business"; 
and  protesting  that  he  could  ^'not  be  cut  off  in  this  abrupt 
manner." 

At  the  close  of  plaintiff's  testimony  a  motion  for  a  nonsuit 
was  overruled.  The  defendant  refused  to  offer  any  testimony, 
contending  that  only  questions  of  law  were  left  for  determinar 
tion  and  that  a  verdict  should  be  directed  for  either  the  plain- 
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tifEs  or  the  defendant.  In  response  to  the  court's  direction,  a 
verdict  in  the  sum  of  $16,480  was  returned  by  the  jury,  and 
judgment  entered  for  that  amount  with  interest.  A  motion  for 
a  new  trial  was  overruled,  and  the  case  is  here  on  appeal  from 
the  judgment  and  from  the  order  denying  defendant's  motion 
for  a  new  trial. 

It  is  asserted  by  appellant  that  the  contract  is  in  violation 
of  sections  5057  and  5058  of  the  Revised  Codes  and,  therefore, 
void;  that  W.  W.  Wylie  had  no  vendible  interest  to  sell  and 
hence  that  the  instrument  sued  on  was  void  for  lack  of  con- 
sideration; that,  being  terminable  at  the  will  of  either  party, 
it  was,  by  the  letter  of  August  27,  1907,  from  the  president  of 
defendant  corporation  to  W.  W.  Wylie,  ended;  that  the  action 
is  barred  by  the  statute  of  limitations,  and  that  the  evidence 
is  insufficient  to  sustain  the  judgment. 

In  the  determination  of  this  appeal,  our  decision  will  be  made 
to  rest  upon  the  principle  that  where  a  stockholder  sells  his 
stock,  the  goodwill  of  the  business  goes  with  it,  leaving  nothing 
tangible  or  of  substance  upon  which  to  found  another  considera- 
tion touching  any  part  of  the  same  subject  matter.  If  that  be 
so,  all  the  other  questions  of  law  and  fact  here  presented  are 
subordinate  to,  and  controlled  completely  by,  that  issue. 

It  may  be  conceded,  as  resi>ondent  insists,  that  the  goodwill 
of  a  business  is  the  expectation  of  continued  patronage  (Rev. 
Codes,  sec.  45&6) ;  is  property  subject  to  ownership  and  capable 
of  being  transferred  (sec.  4567) ;  and  that  one  who  sells  the 
goodwill  of  a  business  may  agree  with  the  buyer  to  refrain  from 
carrying  on  a  similar  business  within  a  specified  territory^  so 
long  as  the  buyer,  or  any  person  deriving  title  to  the  goodwill 
from  him,  carries  on  a  like  business  therein  (sec.  ^068) ;  but 
still,  the  respondent,  having  theretofore  at  the  same  time  and  in 
the  same  transaction  sold  ''the  contract"  as  well  as  his  ''shares 
of  stock  in  the  old  corporation,"  he  separated  himself  from,  and 
parted  with,  the  goodwill  and  delivered  himself  of  all  he  had  to 
transfer.  Goodwill  is  not  a  thing  apart,  but  an  incident  to, 
and  inherent  in  the  thing  itself — ^the  business.    That  Mr.  Wylie 
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had  bat  one  thought  concerning  the  disposal  of  the  goodwill  is 
cleared  of  doubt  by  the  statement  in  his  letter  of  September  1^ 
wherein  he  states:  ''You  will  see  by  reading  the  contract  for 
yearly  salary  that  it  was  made  for  goodwill  of  business";  and 
his  oral  testimony  upon  the  trial,  giving  expression  to  the  same 
thought  in  the  following  language:  "I  asked  Mr.  Child  what 
he  expected  of  me  in  the  nature  of  duties.  He  said  repeatedly^ 
'I  expect  no  services  from  you;  I  do  not  care  if  you  don't  turn 
a  hand  over — ^if  you  and  Mrs.  Wylie  would  like  to  go  up  and 
ride  around  the  Park  once  in  a  while,  we  would  be  glad  to  have 
you  do  it ;  but  otherwise,  all  that  we  want  is  your  goodwill  and 
that  you  stay  out  of  the  business — *  that  is  the  object  of  this 
writing.  At  the  close  of  the  conversation  I  took  my  copy  of 
the  contract  and  left.  •  •  •  But  my  understanding  all  the 
time  of  the  value  they  were  getting  was  for  me  keeping  out  of 
the  Park  and  for  the  goodwill  and  use  they  were  making  of  my 
name.  •  •  •  Q.  The  services  which  you  rendered  in  for- 
warding these  letters  to  people  telling  or  suggesting  to  them 
how  they  should  go  or  how  to  arrange  parties  and  things  of  that 
kind — ^those  services  were  comparatively  insignificant  f  A.  Not 
insignificant,  but  not  what  I  bring  this  suit  for.  Q.  Tou  don't 
mean  to  tell  this  jury  that  your  services  in  forwarding  letters 
and  recommending  people  to  visit  Yellowstone  Park,  by  the 
Wylie  way,  is  worth  $1,500  a  year,  do  yout    A.  Hardly  that.'* 

This  testimony  plainly  indicates  that  the  sale  of  the  goodwill 
alone  was  regarded  by  him  as  the  essential  element  of  the  con- 
tract sued  on. 

**  'Coodwiir  can  only  exist  in  connection  with  an  existing 
[1,2]  and  growing  business,  and,  when  applied  to  a  corpora- 
tion, is  only  an  intangible  asset  dependent  on  the  corporate 
existence  and  is  appurtenant  to  the  corporation  as  such,  has  no 
independent  existence,  and  constitutes  an  element  of  value  in 
connection  with,  but  not  apart  from,  the  corporation  and  its 
business."  (In  re  Sievem,  46  Misc.  Bep.  623,  95  N.  Y.  Supp. 
297,  813.). 
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In  MenendeB  v.  Holt,  128  U.  S.  514,  521,  522,  32  L.  Ed.  526, 
9  Sup.  Ct.  Bep.  143,  Mr.  Chief  Justice  Fuller,  gpeaking  of  the 
definition  of  ''goodwill,"  has  this  to  say:  "Goodwill  was  defined 
by  Lord  Eldon,  in  Cruttv^eU  v.  Lye,  17  Ves.  Jr.  335,  346,  34 
Eng.  Beprint,  129,  to  be  'nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old  place';  but  Vice- 
Chancellor  Wood,  in  Churton  v.  Douglas,  Johns.  V.  C.  174,  188, 
70  Eng.  Beprint,  385,  391,  says  it  would  be  taking  too  narrow 
a  view  of  what  is  there  laid  down  by  Lord  Eldon  to  confine  it 
to  that;  but  that  it  must  mean  every  positive  advantage  that 
has  been  acquired  by  the  old  firm  in  the  progress  of  its  business, 
whether  connected  with  the  premises  in  which  the  business  was 
previously  carried  on,  or  with  the  name  of  the  late  firm,  or  with 
any  other  matter  carrying  with  it  the  benefit  of  the  business. 
It  may  be  that  where  a  firm  is  dissolved  and  ceases  to  exist 
under  the  old  name,  each  of  the  former  partners  would  be 
allowed  to  obtain  'his  share'  in  the  goodwill,  so  far  as  that 
might  consist  in  the  use  of  trademarks,  by  continuing  such  use 
in  the  absence  of  stipulation  to  the  contrary ;  but  when  a  part- 
ner retires  from  a  firm,  assenting  to  or  acquiescing  in  the  reten- 
tion by  the  other  partners  of  possession  of  the  old  place  of 
business  and  the  future  conduct  of  the  business  by  them  under 
the  old  name,  the  goodwill  remains  with  the  latter  as  of  course." 

In  the  later  case  of  Metropolitan  Nat.  Bank  v.  St.  Louis  Dis- 
patch Co.,  149  U.  S.  436,  446,  37  L.  Ed.  799,  13  Sup.  Ct.  Bep. 
944,  Chief  Justice  Fuller  further  says  upon  the  same  subject: 
"It  is  tangible  only  as  an  incident,  as  connected  with  a  going 
concern  or  business  having  locality  or  name,  and  is  not  suscep- 
tible of  being  disposed  of  independently." 

Mr.  Lindley  in  his  work  on  Partnership,  Volume  2,  page  439, 
says:  "It  is  plain  that  goodwill  has  no  meaning  except  in  con- 
nection with  a  continuing  business."  (See,  also.  Story  on  Part- 
nership, par.  99;  Parsons  on  Partnership,  4th  ed.,  sec.  181.) 

The  court  of  appeals  of  the  District  of  Columbia,  in  Mayer 
Fertilizer  etc.  Co.  v.  Virginia  etc.  Co.,  35  App.  Cas.  (D.  C.) 
425,  426,  in  speaking  on  this  same  subject,  states  that :  ' '  Good- 
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will,  like  a  trademailr,  is  but  an  incident  to,  and  can  have  no 
existence  apart  from,  the  business  in  which  it  had  its  origin. 
•  •  •  In  this  case,  the  Southern  Fertilizing  Company  wound 
up  its  aflFairs  and  abandoned  its  business.  Necessarily,  its  good- 
will became  extinct.  There  was  nothing  tangible  to  which  it 
might  attach.  *What  is  included  under  the  term  'goodwill^ 
yaries  almost  in  every  case,  but  it  is  a  matter  distinctly  appre- 
ciable, which  may  be  preserved  (at  least,  to  some  extent)  if  the 
business  be  sold  as  a  going  concern,  but  which  is  wholly  lost 
if  the  concern  is  wound  up,  its  liabilities  discharged  and  its 
assets  got  in  and  distributed.  {Wedderbum  v.  Wedderhum,  22 
Beav.  84,  52  Eng.  Reprint,  1039.)  " 

The  law,  as  laid  down  in  12  B.  0.  L.,  paragraph  9,  page  985, 
is  that  ''Where  a  contract  for  the  sale  and  transfer  of  a  busi- 
ness omits  to  mention  the  goodfwill,  the  presumption  is  that  it 
was  the  intention  of  the  parties  that  the  goodwill  should  pass 
with  the  other  assets.  This  necessarily  results  from  the  fact 
that  the  goodwill  cannot  exist  except  in  connection  with  the 
business.*'  (See,  also,  20  Cyc.  1275-1282,  title  "GoodwiU"; 
Am.  &  Eng.  Ency.  of  Law,  title  "GoodwiU,"  1085-1092.) 

It  seems,  too,  to  be  the  law,  that  a  stockholder  in  a  corpora- 
[8]  tion  has  no  interest  in  the  goodwill  of  the  corporation, 
which  he  can  sell.  (12  B.  C.  L.,  p.  983.)  This  seems  to  be  the 
holding  of  the  supreme  court  of  California,  in  Merchants'  Ad* 
Sign  Co.  V.  Sterling,  124  Cal.  429,  71  Am.  St.  Rep.  94,  46 
L.  R.  A.  142,  57  Pac.  468 ;  Dodge  Stationery  Co.  v.  Dodge,  145 
Cal.  380,  78  Pac.  879,  construing  Code  sections  of  that  state 
identical  with  our  sections  5057  and  5058,  Revised  Codes. 

For  these  reasons,  the  conclusion  must  be  that  whatever  of 
goodwill  W.  W.  Wylie  possessed  was  incidental  to  the  corporate 
[4]  business  and  accompanied  the  transfer  to  Messrs.  Child 
and  Miles  of  his  contract  with,  and  his  stock  in,  the  Wylie 
Camping  Company.  Upon  this  ground  alone  the  action  loses 
its  foundation  and  must  fail. 

Counsel,  however,  insists  that,  having  accepted  the  services  of 
Mr.  Wylie,  appellant  cannot  now  escape  liability  for  the  ser- 
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idces  rendered.  This  contention  sets  at  naught  his  positive  dec- 
laration in  the  letter  of  September  1,  1907,  addressed  to  Mr. 
Miles,  that  "the  contract  for  yearly  salary  was  made  for  good- 
will of  the  business,"  as  well  as  his  emphatic  statement  upon 
the  witness-stand  that  the  services  rendered  were  *'not  what  I 
bring  this  suit  for.''  Whether  his  procrastination  for  a  period 
of  more  than  eight  years  in  seeking  redress  is  an  additional 
reason  why  the  judgment  cannot  stand  need  not  now  be  deter- 
mined. 

The  judgment  of  the  district  court,  under  a  contract  uncer- 
tain in  terms  and  indefinite  in  duration,  imposes  upon  appellant 
.an  obligation  to  pay  respondent  $1,500  per  annum  until  such 
time  as  Mr.  Wylie  should  consent  to  his  own  discharge.  The 
imposition  of  that  burden  upon  appellant,  we  are  satisfied  after 
a  careful  review  of  the  whole  case,  was  as  far  from  the  contem- 
plation of  the  parties  at  the  time  of  the  making  of  the  contract 
as  it  is  without  the  purview  of  the  law  upon  the  subject. 

The  judgment  and  order  are  reversed,  with  directions  to  dis- 
miss the  action. 

Beversed  and  remanded. 

Mb.  Chiep  Justicb  Brantly  and  Assooiatb  Justigbb  Hollo- 
way,  HuBLY  and  Matthews  concur. 

Behearing  denied  March  8,  1920. 
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STATE,  Respondent,  v.  KELLY  et  au,  Defendants; 

HOWARD,  Appellant. 

(No.  4,509.) 
(Submitted  January  12,  1920.    Decided  January  30,  1920.) 

[187  Pac.  637.] 

Intoxicating  Liquors  —  Search  and  Seizure  Statute  —  Confisca- 
tion— Nature  of  Proceeding — New  Trial — Constitution — Jury 
Trial—Costs. 

Intoxicating  Liquors — Confiscation — New  Trial. 

1.  Tlie  search  and  seizure  statute  (Prohibition  Enforcement  Aet,  Chap. 
143,  Laws  1917),  not  making  proyision  for  a  new  trial,  and  the  general 
statutes  covering  new  trials  being  inapplicable,  the  unsuccessful  claim- 
ant of  seized  liquors  was  not  entitled  to  a  new  trial. 

Same — Seizure — Question  Determinable. 

2.  The  question  for  determination  in  a  proceeding  under  Chapter  143, 
Laws  of  1917,  is  whether  any  of  the  articles  seized  were  used,  kept  or 
possessed  by  any  person  with  the  intention  of  violating  the  prohibitory 
liquor  law. 

Same — Search  and  Seizure  Statute — Nature  of  Judgment. 

3.  Anyone  making  the  required  claim  of  ownership  t6  seized  liquors 
beeomes  a  party  to  the  proceeding  instituted  under  Chapter  143,  Laws 
of  1917,  to  the  extent  that  he  may  appeal  from  a  judgment  of  for- 
feiture, the  determination  by  the  eourt  not,  however,  being  in  any  sense 
an  adjudication  of  title  as  between  conflicting  claimants. 

Same — Nature  of  Proceeding. 

4.  The  proceeding  instituted  under  the  search  and  seizure  statute  is 
one  in  rem  against  the  seized  liquors  for  their  condemnation  aa  for- 
feited property,  is  of  purely  statutory  origin  and  summary  in  char- 
acter. 

Oonstitution< — Jury  Trial — ^Power  of  Iiegislature. 

5.  The  right  of  trial  by  jury  in  the  classes  of  cases  in  which  it 
existed  at  the  time  the  state  Constitution  was  adopted  remains  in- 
violate and  ifl  secured  to  all;  in  all  other  oases  the  legislature  may  pro- 
vide for  a  trial' or  hearing  without  a  jury. 

Intoxicating  Liquors — Confiscation — Jury  Trial. 

6.  The  party  claiming  liquors  seized  under  the  provisions  of  Chapter 
143,  Laws  of  1917,  is  not  entitled  to  trial  by  jury. 

Same — Costs — How  Paid. 

7.  Held,  that  since  Chapter  143,  above,  does  not  provide  that  the  costs 
of  the  proceeding  incident  to  the  seizure  of  contraband  liquors  may 
be  taxed  against  the  party  claiming  them,  it  is  error  to  so  tiuc  them. 

Same — Costs — How  Paid. 

8.  Held,  under  section  13  of  Chapter  143,  Laws  of  1917,  that  if  costs 
are  recoverable  in  a  proceeding  of  the  nature  of  the  above,  they  must 
be  paid  by  the  county  from  the  sale  of  the^  property  seized,  provided 
any  of  such  property  is  of  the  character  whicn  may  be  sold. 

Appeal  from  District  Court  of  Silver  Bow  County;  John  7. 
Dwyer,  Judge. 
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• 

Pbocsedino  under  the  Search  and  Seizure  Act,  Chapter  143, 
Laws  of  1917,  instituted  l^  the  state  against  John  D.  Kelly, 
et  ah,  and  certain  intoxicating  liquors.  From  the  judgment  and 
an  order  denying  her  a  new  trial,  claimant  Lucille  Howard 
appeals.  Judgment  modified  and  affirmed.  Appeal  from  order 
dismissed. 

Messrs,  Walker  A  Walker  and  Mr.  G,  8.  Wagner,  for  Appel- 
lant, submitted  a  brief ;  Mr.  TKos.  J.  Walker  and  Mr.  Wagner 
argued  the  cause  orally. 

The  court  erred  in  denying  appellant's  motion  to  tax  costs. 
' '  The  right  to  costs  and  the  liability  therefor  depends  upon  the 
provisions  of  the  statute  under  which  such  a  proceeding  is 
brought."  {Nichols  v.  Polk  County,  78  Iowa,  137,  42  N.  W. 
627 ;  Garrett  v.  Polk  County,  78  Iowa,  108,  42  N.  W.  618 ;  Byram 
V.  Polk  County,  76  Iowa,  75,  40  N.  W.  102 ;  Commonwealth  v. 
Certain  Intoxicating  Liqv4)rs,  14  Gray  (Mass.),  375;  Fay  v. 
Barber,  72  Vt.  55,  47  Atl.  180;  23  Cyc.  301;  15  C.  J.  54.) 

As  to  the  sufficiency  of  complaints  generally  in  actions  of  this 
kind,  see  the  following  authorities:  ''Warrant  should  not  be  is- 
sued on  suspicion  but  statute  should  be  supported  by  reasonable 
interpretation  of  moving  papers."  (Matter  of  Oeschurinder,  68 
Misc.  Rep.  97,  124  N.  Y.  Supp.  939.)  **  Complaint  should  allege 
every  material  fact  necessary  to  constitute  offense."  (Myers  v. 
State,  47  Tex.  Civ.  App.  336,  105  S.  W.  48;  State  v.  Dondis 
111  Me.  17,  87  Att.  478;  23  Cyc.  294.)  Necessary  to  follow 
language  of  statute  at  least  substantially.  {Livelar  Co.  v.  State, 
98  Miss.  330,  53  South.  681.) 

When,  as  in  this  case,  the  witnesses  for  the  state  act  as  "go- 
betweens,"  they  are  regarded  as  accomplices,  and  their  uncor- 
roborated testimony  is  held,  as  being  insufficient  to  sustain  a 
conviction  for  illegal  liquor  selling.  (Moore  v.  State,  14  Okl. 
Cr.  292,  170  Pac.  519 ;  Buchanan  v.  State,  4  Okl.  Cr.  645,  36 
L.  E.  A.  (n.  s.)  83,  84  and  note,  112  Pac.  32;  Reed  v.  State,  3 
Okl.  Cr.  16,  24  L.  R.  A.  (n.  s.)  268  and  note,  118  Pac.  1070; 
State  V.  Wakely,  43  Mont.  427,  117  Pac.  95.) 
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In  Oklahoma,  as  in  this  state,  the  law  confines  its  penalties 
to  the  seller  to  him  who  gives  away,  furnishes,  etc.,  and  leaves 
the  purchaser  or  the  recipient  immune  to  the  penalties  of  the 
law,  yet  when  he  who  purchases  or  receives,  aids,  abets  or  as- 
sists or  induces  the  accused  to  part  with  liquor,  then  under  the 
authorities  he  is  an  accomplice.  (Kendrick  v.  State,  11  Okl. 
Cr.  380,  146  Pac.  727;  Sessions  v.  State,  6  Ga.  App.  336,  64 
S.  B.  1101,  and  cases  in  note,  24  L.  R.  A.  (n,  s.)  268.) 

The  authorities  holding  that  in  proceedings  of  this  kind  a 
claimant  is  not  entitled  to  a  trial  by  jury  as  a  matter  of  right 
proceed  upon  the  theory  that  unless  the  right  of  trial  by  jury 
is  specifically  granted  by  statute,  it  does  not  exist.  We  contend 
that  the  basis  for  these  decisions  is  wholly  erroneous,  and  that 
the  true  doctrine  is  that  unless  the  statute  in  terms  denies  the 
right,  it  does  exist.  (See  Began  v.  State,  56  Okl.  867,  156  Pac. 
233.) 

Prior  to  December  31,  1918,  intoxicating  liquor  was  property 
in  this  state,  and  was  entitled  to  all  the  protection  the  law 
affords  for  any  other  kind  or  character  of  property^  real,  per- 
sonal or  mixed,  and  it  has  not  lost  its  character  as  property  by 
virtue  of  the  prohibitory  legislation  affecting  it.  It  becomes 
contraband  only  when  used  or  disposed  of  contrary  to  law.  It 
is  immaterial  what  quantity  a  man  may  have  in  his  possession, 
whether  a  bottle,  or  a  warehouse  full,  so  long  as  the  prohibition 
laws  are  not  violated  by  the  owner  thereof,  as  liquor  has  all  the 
attributes  of  any  other  kind  or  character  of  property,  and  he 
cannot  be  deprived  thereof  without  due  process  of  law.  (Wyne- 
hamer  v.  People,  13  N.  Y.  378.) 

We  contend  that  ''due  process  of  law,''  in  this  state  involving 
property  rights  and  triable  in  the  courts  of  common  law,  con- 
templates, involves  and  gives  to  the  accused  the  inherent  and 
inalienable  right  of  trial  by  jury.  (Colon  v.  Lisk,  153  N.  Y. 
188,  60  Am.  St.  Rep.  609,  47  N.  B.  302.)  This  court  hos  held 
that  the  right  of  trial  by  jury  guaranteed  by  our  Constitution 
is  the  same  as  that  guaranteed  by  the  federal  Constitution. 
{Consolidated  Gold  etc.  Min.  Co.  v.  Struthers,  41  Mont.  565, 
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111  Pac.  152.)  The  United  States  supreme  and  federal  courts 
have  held  that  in  actions  or  proceedings  of  this  character,  the 
right  of  trial  by  jury  is  guaranteed,  except  where  the  violation 
of  the  excise  laws  occurs  on  the  high  seas.  (Oamkarts  v. 
United  States,  16  Wall.  (U.  S.)  162,  21  L.  Ed.  275;  Modem 
Loan  Co.  v.  Police  Court,  12  Cal.  App.  582,  108  Pac.  56.) 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  N.  A.  Botering, 
for  Respondent. 

Proceedings  to  forfeit  intoxicating  liquors  are  special  pro- 
ceedings. Costs  are  allowed  to  the  prevailing  party  in  special 
proceedings.  ( State  v.  Second  Judicial  District  Court,  24  Mont. 
425,  426,  62  Pac.  688.  See,  also,  Farley  v.  Sixteen  Bottles  of 
Champagne,  153  App.  Div.  502,  138  N.  Y.  Supp.  276.) 

Under  section  8  of  the  Prohibitory  Enforcement  Act,  the 
claimant  must  show  that  the  liquors  were  not  in  any  manner 
kept  or  possessed  with  the  intention  of  violating  any  of  the  pro- 
hibition laws  of  this  state.  We  claim  that  under  this  provision 
it  is  sufficient  to  charge  and  prove  that  the  liquors  were  being 
kept  and  intended  for  sale  in  violation  of  law,  and  that  it 
is  not  necessary  to  charge  or  prove  that  any  sale  Was  made 
in  violation  of  law.  {Commonwealth  v.  Intoxicating  Liquors, 
142  Mass.  470,  8  N.  E.  421;  State  v.  Eowley  (Me.),  9  Atl. 
620;  State  v.  Blair,  72  Iowa,  591,  34  N.  W.  432;  StaJte  v. 
Schoppe,  113  Me.  10,  92  Atl.  867;  CampheU  v.  State,  171  Ind. 
702,  87  N.  E.  212;  State  v.  Ma^-tin,  92  Wash.  366,  159  Pac.  88.) 

In  a  proceeding  for  forfeiture  of  intoxicating  liquors,  evi- 
dence that  the  claimant  kept  a  saloon  is  competent  upon  the 
question  whether  he  intended  the  liquors  for  illegal  sale. 
(Commontvealth  v.  Certain  Intoxicating  Liquors,  107  Mass. 
386.)  Where  liquors  are  kept  in  a  dwelling-house,  it  is  not 
necessary  to  prove  that  sales  were  intended  to  be  made  in  the 
dwelling-house.  It  is  sufficient  to  show  that  it  was  in  effect  a 
magazine  or  warehouse,  where  liquors  were  stored  which  were 
intended  to  be  sold  at  a  saloon.  {Commonwealth  v.  Certain 
Intoxicating  Liquors,  116  Moss.  24.) 
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It  has  been  held  by  the  court  of  appeals  of  Kentucky,  in  a 
criminal  case,  that  to  complete  the  offense  of  violation  of  the 
prohibition  law,  it  is  not  necessary  that  the  accused  shall  ac- 
tually make  a  sale,  and  that  it  is  sufficient  that  he  has  the  liquor 
in  hia  possession  with  that  intent.  The  court  further  held  that 
the  gist  of  the  offense  is  the  intent,  and  that  the  jury  might 
take  into  consideration  all  of  the  circumstances  to  determine 
that  fact.  {Combs  v.  Commonwealth,  162  Ky.  86,  172  S.  W. 
101 ;  Peters  v.  Comm^onwealth,  154  Ky.  689, 159  S.  W.  531 ;  King^ 
Y.  Commonwealth,  143  Ky.  125,  136  S.  W.  147,  149.) 

It  would  appear  that  a  proceeding  in  rem  is  an  action  in: 
equity,  and,  being  such,  neither  party  is  entitled  to  a  trial  by^ 
jury,  as  a  jury  is  not  guaranteed  in  an  equity  action  by  the 
Constitution,  the  test  in  all  such  cases  being,  at  the  time  of  the 
adoption  of  the  Constitution,  '*Wbs  either  party  entitled  to  a. 
trial  by  jury!"  In  this  state  neither  party  was  entitled,  as  & 
matter  of  right,  to  a  trial  by  jury  in  an  equitable  action.  (Kite 
V.  People,  32  Colo.  5,  74  Pac.  886,  888 ;  Kirkland  v.  State,  12 
Ark.  171,  105  Am.  St.  Rep.  25,  2  Ann.  Oas.  242,  65  L.  R.  A.  76,. 
78  S.  W.  770;  FvHh  v.  State,  72  Ark.  161,  78  S.  W.  759;  Frost 
V.  PeoTpie,  193  111.  635,  86  Am.  St.  Rep.  352,  61  N.  E.  1054.)  la 
the  case  of  CampbeU  v.  State,  171  Ind.  702,  87  N.  E.  212,  214,. 
the  court  enters  into  a  discussion  whether  the  procedure  pre- 
scribed in  the  Prohibition  Act  of  Indiana  was  not  against  the 
due  process  of  law  feature  of  the  federal  Constitution.  It  dis- 
cusses this  matter  and  concludes  that  it  was  not.  (23  Cyc.  300;: 
State  V.  Intoxicating  Liquors,  82  Vt.  287,  73  Atl.  586 ;  Steward 
V.  State,  180  Ind.  397, 103  N.  E.  316 ;  Sothtnan  v.  State,  66  Neb. 
302,  92  N.  W.  303.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  April  12,  1919,  John  P.  Murphy  made  complaint  to  the 
district  court  of  Silver  Bow  county  that  he  had*  reason  to  be- 
lieve, and  did  believe,  that  intoxicating  liquors  were  being  kept^ 
possessed  and  deposited  at  the  Almira  Apai-tments,  in  Butte^ 
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with  the  intention  that  such  liquors  should  be  sold,  exchanged, 
given  away  or  otherwise  disposed  of  in  violation  of  the  laws 
of  the  state  of  Montana.  The  complaint  named  as  defend- 
ants, John  Doe  Kelly,  afterwards  identified  as  Joe  D.  Kelly; 
Biehard  Eoe,  thereafter  identified  as  B.  P.  Diokerson;  Jennie 
Doe,  thereafter  identified  as  Lucille  Howard,  and  certain  intoxi- 
cating liquors.  A  search-warrant  was  issued,  the  premises 
searched  and  a  large  amount  of  intoxicatiDg  liquors  and  other 
property  seized.  After  the  return  of  the  warranty  Miss  Howard 
made  claim  to  substantially  all  of  the  liquors,  and  Kelly  and 
Dickerson  each  made  claim  to  a  portion  of  them.  Upon  the 
hearing,  claimant  Howard  demanded  a  jury  trial,  which  was 
denied,  and  from  the  judgment  forfeiting  the  liquors  and  or- 
dering them  destroyed  and  from  an  order  denying  her  a  new 
trial,  she  appealed.    These  questions  are  presented: 

1.  The  right  of  a  party  claiming  the  property  seized  to  a 
trial  by  jury. 

2.  The  sufficiency  of  the  evidence  to  justify  the  judgment  of 
confiscation. 

3.  The  right  of  the  state  to  tax  the  costs  against  the  party 
claiming  the  property;  and 

4.  A  preliminary  question  of  practice,  viz.:  The  right  of  a 
party  claiming  the  property  to  move  for  a  new  trial. 

1.  New  trial  proceedings  are  purely  statutory.  {Ogle  v.  Pot- 
ter, 24  Mont  501,  62  Pac.  920.)  The  search  and  seizure  statute 
[1]  (Prohibition  Enforcement  Act,  Chap.  143,  Laws  of  1917) 
makes  no  provision  for  a  new  trial.  The  general  statute  gov- 
erning new  trials  has  to  do  only  with  the  re-examination  of 
issues  of  fact  arising  upon  formal  pleadings  (8t(Ue  ex  rel.  Culr- 
bertson  Ferry  Co.  v.  District  Court,  49  Mont.  595, 144  Pac.  159), 
and  from  the  very  nature  of  it,  cannot  have  application  to  a 
proceeding  of  this  character.  The  attempted  appeal  from  the 
order  denying  a  new  trial  is  dismissed. 

2.  The  proceeding  authorized  by  Chapter  143,  above,  is  insti- 
tuted by  a  sworn  complaint  (section  7),  but  this  does  not  mean 
necessarily  a  formal  pleading.    It  may  be  in  the  form  of  an 
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afiSdavit  (section  8).  Upon  the  hearing  the  question  for  deter- 
[2]  mination  is :  Were  the  articles  seized  or  any  of  them  used, 
kept  or  possessed  by  any  person  with  the  intention  of  violating 
the  prohibitory  liquor  law  (section  8).  At  such  hearing,  any 
person  claiming  an  interest  in  any  of  the  property  seized  may 
appear  and  be  heard  upon  filing  a  verified  claim  setting  fortii 
particularly  the  character  and  extent  of  his  interest.  The  stat- 
ute does  not  require  or  contemplate  that  any  person  shall  be 
made  defendant  either  in  the  complaint  (section  7)  or  in  the 
search-warrant  (section  9682,  Bev.  Codes).  The  right  of  a 
party  to  be  heard  in  opposition  to  the  condemnation  does  not 
depend  upon  the  fact  that  he  is  named  a  defendant  but  solely 
upon  the  fact  that  he  presents  a  verified  claim.  This  proceed- 
ing is  altogether  distinct  from  the  abatement  proceeding  and 
criminal  prosecution  for  violation  of  the  liquor  laws.  Prom  the 
time  of  the  seizure  until  final  judgment,  the  liquors  are  in  the 
custody  of  the  law  (section  10,  23  Cyc.  298).  If  the  evidence 
warrants  the  conclusion  that  they  are  contraband,  they  are  sub- 
ject to  forfeiture,  and  the  question  of  ownership  is  altogether 
immaterial.  If,  however,  the  court  determines  that  the  liquors 
were  not  kept  with  intention  to  violate  the  law,  the  state  baa 
then  no  further  interest,  except  the  right  of  appeal,  and  no 
further  right  to  retain  possession.  It  follows  that  it  is  not 
until  the  court  has  first  determined  that  the  liquors  are  not  con- 
traband that  the  question  of  ownership  arises,  and  it  arises  then 
only  to  the  extent  that  a  determination  becomes  necessary  to 
enable  the  court  to  say  prima  facie  to  whom  it  will  deliver  pos- 
[3]  session.  Anyone  who  makes  the  required  claim  of  owner- 
ship becomes  a  party  to  the  proceeding  to  the  extent  that  he 
may  appeal  from  a  judgment  of  forfeiture,  but  the  determina- 
tion by  the  court  is  not  in  any  sense  an  adjudication  of  title 
as  between  conflicting  claimants,  and  this  is  all  that  was  meant 
by  the  language  employed  in  State  ex  rel.  Prato  v.  District 
Court,  55  Mont.  560,  179  Pac.  497.  These  observations  are  in- 
tended to  emphasize  the  character  of  the  proceeding  authorized 
[4]    by  Chapter  143.    It  is  a  proceeding  in  rem  against  the 
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liquors  tbemselves  for  their  condemnation  as  forfeited  prop- 
erty. It  is  purely  of  statutory  origin,  is  civil  in  nature  (sec- 
tion 37),  and  summary  in  character.  {State  ex  rel.  Praia  v» 
District  Court,  above;  23  Cyc.  299.) 

The  right  of  trial  by  jury  in  the  classes  of  cases  in  which  it 
[5]  was  enjoyed  at  the  time  our  Constitution  was  adopted 
remains  inviolate,  and  is  secured  to  all  by  section  23,  Article 
III.  In  all  other  cases  the  legislature  may  provide  for  a  trial 
or  hearing  without  a  jury.  {Finch  v.  Kent,  24  Mont.  268,  61 
Pac.  653.) 

Such  summary  proceedings  as  were  known  to  the  common  law 
[6]  were  not  triable  by  jury  as  a  matter  of  right.  (4  Bl. 
Com.  280.)  Summary  proceedings  of  this  character  authorized 
by  the  state  in  the  exercise  of  its  police  power  and  designed  to 
effectually  suppress  the  unlawful  traffic  in  intoxicating  liquors 
were  unknown  to  the  common  law  or  to  the  statutory  laws  of 
this  territory  at  the  time  our  Constitution  was  adopted,  and 
are  not  comprehended  in  the  guaranty  of  trial  by  jury.  Upon 
this  question  there  is  some  diversity  of  opinion,  but  the  decided 
weight  of  authority  and  the  better  reasoning  support  the  view 
herein  indicated.  {Frost  v.  People,  193  111.  635,  86  Am.  St. 
Rep.  352,  61  N.  E.  1054 ;  Kite  v.  People,  32  Colo.  5,  74  Pac.  886 ; 
Campbell  v.  State,  171  Ind.  702,  87  N.  E.  212;  KirklaM  v.  State, 

72  Ark.  171,  105  Am.  St.  Rep.  25,  2  Ann.  Cas.  242,  65  L.  R.  A. 
76,  78  S.  W.  770;  State  v.  Intoxicating  Liquor,  82  Vt  287,. 

73  Atl.  586;  15  R.  C.  L.  412;  16  R.  C.  L.  216;  23  Cyc.  300.) 
Cases  cited  by  appellant  within  the  admiralty  and  maritime 

jurisdiction  of  the  federal  courts  and  cases  arising  under  the 
revenue  laws  of  the  United  States  are  not  applicable. 

It  would  not  be  questioned  by  anyone  that  if  the  forfeiture 
of  the  liquors  were  a  part  of  the  penalty  imposed  upon  a  de- 
fendant for  a  violation  of  the  law,  the  right  of  trial  by  juiy 
would  obtain;  but,  as  observed  heretofore,  this  proceeding  is 
in  rem,  entirely  distinct  from,  and  independent  of,  the  criminal 
prosecution  and  having  different  objects  and  results  in  view. 
The  proceeding  is  more  analogous  to  that  provided  by  the  Act 
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of  Congress  approved  February  25,  1885,  and  considered  in 
Cameron  v.  United  States,  148  U.  S.  301,  304,  37  L.  Ed.  459, 
13  Sup.  Ct.  Rep.  595  [see,  also,  Rose's  TI.  S.  Notes], 

The  legislation  in  question  does  not  transgress  the  Constitu- 
tion in  providing  that  intoxicating  liquors  may  be  forfeited 
and  destroyed  after  a  summary  hearing  by  the  court  and  a 
determination  of  their  contraband  character. 

3.  It  is  earnestly  contended  that  the  evidence  is  insufficient 
to  sustain  the  judgment.  We  have  examined  it  carefully,  l)ut 
no  useful  purpose  would  be  served  in  reviewing  it  at  length. 
We  content  ourselves  with  saying  that  in  our  judgment  it  is 
ample.  The  most  that  can  be  said  of  it  is  that  it  presents  a 
sharp  conflict  involving  only  the  credibility  of  the  witnesses. 

4.  In  taxing  the  cost  of  the  proceeding  against  claimant 
[7]  Howard  the  trial  court  erred.  Chapter  143  does  not  pro- 
vide that  cost  may  be  taxed  against  a  party  claiming  the  prop- 
erty. The  reference  in  section  11  is  to  the  costs  which  may  be 
imposed  in  a  criminal  prosecution  for  a  violation  of  the  liquor 
laws.  Costs,  whenever  recoverable,  become  a  part  of  the  judg- 
ment {Spencer  v.  Mungus,  28  Mont.  357,  72  Pac.  663),  and  the 
only  judgment  authorized  by  section  8  is  a  judgment  of  for- 
feiture, which  orders  the  oflPending  property  destroyed ;  in  other 
words,  it  is  a  judgment  in  rem  and  does  not  run  against,  any 
person.  Section  8,  however,  provides  that  if  any  of  the  con- 
demned property  is  ordered  sold,  "the  proceeds  of  such  sale 
after  the  payment  of  all  costs  of  such  proceeding  shall  be  paid 
[8]  into  the  common  school  fund,  eic."  Section  13  deter- 
mines the  amount  of  fees  allowed  to  officers  and  witnesses,  and 
provides  "such  fees  shall  be  certified  to  the  board  of  county 
commissioners  by  the  county  attorney  or  attorney  general  and 
paid  by  the  county,  etc.'*  These  provisions,  we  think,  suffi- 
ciently indicate  the  legislative  intention  that  the  costs  incurred 
in  the  district  court  are  recoverable,  if  at  all,  from  the  sale  of 
the  property  seized,  provided  any  of  such  property  is  of  the 
character  which  may  be  sold. 


132  Statb  v.  Malabkt.  [Dec.  T.  '19 

The  canse  is  remanded  to  the  district  court,  with  directions 
to  strike  from  the  judgment  the  item  of  cost,  and  as  thus  modi- 
fied, it  will  stand  affirmed. 

Modified  and  afflmied. 

Mb.  Chief  Justice  Brantlt  and  Assoolltb  JusncES  HublTi 
Matthews  and  Coopeb  concur. 

Behearing  denied  March  1,  1920, 


STATE,  Appellant,  v.  MALABKT,  Bespondxnt. 

(No.  4,408.) 
(Submitted  Jan'uaij  12,  1920.    Decided  Januaij  80,  1920.) 

[1«7  Pac.  635.] 

Intoxicating  lAquorB — Searches  and  Seizures — Search-warrant — 
Fatal  Variance — Dismissal 

Intoxicating   Liquors  —  Confiscation  —  Search-wanant  —  Complaint  —  Fatal 
Variance — Dismissal. 

1.  Where  the  complaint  in  proceedings  under  tlie  Search  and  Smzure 
Act  (Chap.  143,  Laws  1917)  alleged  that  defendant  had  oontraband 
liquors  deposited  at  No.  601  of  a  certain  street,  and  a  search-warrant 
was  issued  to  search  such  premises,  and  the  officer  seanshed  the  premises 
at  No.  603  on  that  stre^,  seizing,  among  other  things,  a  small  amount 
of  liquor,  the  departure  was  fatal  to  the  validity  of  the  proceedings, 
and  a  judgment  of  dismissal  was  proper. 

Search-warrant — Strict  Construction. 

2.  The  authority  of  an  officer  conferred  hf  a  searoh-warraat  is  not 
to  be  extended  by  construction  to  any  ease  not  dearly  coyered  by  the 
statute. 

Appeal  from  District  Court  of  Silver  Bow  County;  John  V. 
Dwyer,  Judge. 

Pboceedino  by  the  State  against  Andrew  T.  Malarky  and  cer- 
tain intoxicating  liquors,  under  the  Enforcement  Act  (Chap. 
143,  Laws  1917).  Judgment  for  defendant  The  state  appeals. 
AfBrmedb 
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Jfr.  8.  C.  Ford,  Attorney  Qeneral,  Mr.  Frwnk  Woody,  ABm- 
tant  Attorney  Gteneral,  and  Mr.  Jos.  B.  Jackson,  Mr.  N.  A.  Roter- 
ing,  Mr.  A.  C.  McDaniel  and  Mr.  P.  L.  RUey,  tor  the  State, 
filed  a  brief;  Mr.  RUey  argued  the  canse  orally. 

All  the  law  requires  is  that  a  snflScient  description  be  given 
in  a  search-warranty  so  that  the  premises  desired  to  be  searched 
may  be  identified  and  located.  It  is  held  in  MUwavkee  Beer 
Co.  V.  State,  55  Old.  181, 155  Pac.  200:  *' We  are  of  opinion  that 
this  particular  statute  should  receive  a  somewhat  broader  and 
more  liberal  construction  than  the  statutes  in  reference  to 
common-law  search-warrants."  (See,  also,  State  v.  Markuson, 
7  N.  D.  155,  73  N.  W.  82;  QvUatt  v.  State  (Ala.),  74  South. 
970;  State  v.  Minnehan,  83  Me.  310,  22  Atl.  177;  Rose  v.  State, 
171  Ind.  662,  17  Ann.  Gas.  228,  87  N.  B.  103 ;  State  v.  Moore, 
125  Iowa,  749,  101  N.  W.  732;  State  v.  Robinson,  49  Me.  285; 
Commonwealth  v.  Certain  Intoxicating  Liquors,  122  Mass.  36; 
McSherry  v.  Heimer,  132  Minn.  260,  156  N.  W.  130;  State  v. 
Nejin,  140  La.  793,  74  South.  103.) 

It  has  been  held  by  some  courts  that  the  presence  of  intoxi- 
cating liquors  in  court  will  correct  any  defect  in  the  search- 
warrant,  the  position  being  that  the  liquor  being  contraband 
and  outlawed,  it  matters  not  how  it  may  be  brought  into  court. 
This  is  the  position  of  the  supreme  court  of  Alabama  in  the 
case  of  Hemmelweit  v.  State  (Ala.),  75  South.  961.  (Ferguson 
V.  Jos&y,  70  Ark.  94,  66  S.  W.  345;  O'Neal  v,  Parker,  83  Ark. 
133,  103  S.  W.  165.) 

Mr.  WiUiam  Meyer,  for  Respondent,  submitted  a  brief  and 
made  oral  argument. 

Counsel  contend  that  the  presence  of  intoxicating  liquors  in 
court  will  correct  any  defect  in  the  search-warrant  and  cite  the 
cases  of  Hemmelweit  v.  State  (Ala.),  75  South.  961,  Ferguson 
V.  Josey,  70  Ark.  94,  66  S.  W.  345,  and  O'Neal  v.  Parker,  83 
Ark.  133,  103  S.  W.  165,  as  authority  for  this  statement.  In 
the  first  case,  under  the  law  of  Alabama,  the  possession  of  in- 
toxicating liquors  was  unlawful.    That  is  not  true  in  this  state. 
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The  Ferguson  v.  Josey  Cckse  and  the  O'Neal  Case,  were  decided 
under  statutes  entirely  different  from  the  statutes  in  this  state, 
and  the  question  involved  was  a  different  one  from  the  question 
here  presented  to  the  court. 

The  purpose  of  a  search-warrant  is,  of  course,  to  examine 
one's  premises  or  persons  with  a  view  to  the  discovery  of  stolen, 
eontraband  or  illicit  property,  but  recognizing  the  fact  that  the 
purpose  of  it  could  very  easily  be  violated,  both  the  federal  Con- 
stitution by  the  fourth  amendment  and  our  state  Constitution, 
Article  III,  section  7,  provided  certain  limitations  upon  the 
right  of  a  search-warrant.  It  has  been  well  said:  "The  secu- 
rity intended  to  be  guaranteed  by  the  provisions  against  wrong- 
ful search  and  seizure  is  designed  to  prevent  violations  of  pri- 
vate security  in  person  and  property  and  unlawful  invasion  of 
the  sanctity  of  the  home  of  the  citizen  by  officers  of  the  law, 
acting  under  legislative  or  judicial  sanction,  and  to  give  remedy 
against  such  usurpations  when  attempted."  (24  R.  C.  L.  703, 
sec.  5;  Larthet  v.  Forgay,  2  La.  Ann.  524,  46  Am.  Dec.  554; 
23  Cyc.  297,  300.) 

"The  search-warrant  must  contain  a  description  of  the  prem- 
ises to  be  searched  so  specific  and  accurate  as  to  avoid  any  un- 
necessary or  unauthorized  invasion  of  the  right  of  privacy.  To 
this  end  it  should  identify  the  property  in  such  a  manner  as 
to  leave  the  oflScer  no  doubt  and  no  discretion  as  to  the  premises 
to  be  searched."  (23  Cyc.  297  (D).)  "The  proceedings  will 
be  invalidated  by  any  substantial  variance  between  the  com- 
plaint and  the  warrant  as  for  instance,  in  the  description  of 
the  premises  to  be  searched."     (23  Cyc.  297  (E).) 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

The  provisions  of  Chapter  143,  Laws  of  1917,  page  239,  com- 
monly known  as  the  Enforcement  Act,  furnish  the  basis  for 
this  proceeding.  Section  7  thereof  authorizes  the  court,  upon 
a  proper  showing,  to  issue  a  search-warrant  directing  the  seizure 
of  all  intoxicating  liquors  found  within  the  building  or  prem- 
ises therein  described. 
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The  facts  are  these ;  On  the  thirty-first  day  of  January,  1919, 
as  a  foundation  for  a  search-warrant,  a  complaint  was  sworn 
£1]  to  and  filed  by  one  of  the  prosecuting  officers  of  Silver 
Bow  county,  alleging  that  there  was  probable  cause  to  believe 
that  Andrew  T.  Malarky  was  possessed  of  and  had  deposited 
**in  that  certain  building  situate  at  and  numbered  601  North 
Main  Street,  Butte,  Silver  Bow  County,  Montana,*'  intoxicat- 
ing liquors,  which  Malarky  intended  for  sale,  exchange,  gift, 
barter  or  other  disposition  in  violation  of  law,  and  praying  that 
a  warrant  issue  for  a  search  of  the  premises  and  the  seizure 
of  «uch  intoxicating  liquors,  together  with  the  vessels  contain- 
ing the  same  and  all  implements,  furniture  and  other  articles 
used  or  kept  in  connection  with  its  sale.  In  compliance  there- 
with a  search-warrant  was  issued  by  the  district  court  contain- 
ing a  true  copy  of  the  complaint,  commanding  any  peace  officer 
of  that  county,  with  the  necessary  and  proper  assistants,  to 
thoroughly  search  the  premises  described  in  the  complaint,  and 
to  seize  any  intoxicating  liquors  found  therein,  together  with 
the  vessels  containing  the  same  and  all  implements,  furniture, 
fixtures  and  other  articles  used  in  connection  therewith.  In 
compliance  with  the  warrant,  as  shown  by  the  return  thereon, 
John  F.  Melia,  a  deputy  constable  for  South  Butte  township, 
at  No.  603  North  Main  Street  in  the  city  of  Butte,  seized  a  quan- 
tity of  candy,  tobacco,  cigars,  soft  drinks,  three  empty  demi- 
johns with  a  trace  of  whisky  therein,  and  one  bottle  containing 
four  ounces  and  another  six  ounces  of  whisky.  Thereafter 
Andrew  T.  Malarky  filed  a  paper  claiming  the  property  as  his 
own,  demanding  its  return  and  declaring  that  none  of  the  arti- 
cles were  used  or  intended  to  be  used  with  intent  to  violate  any 
of  the  prohibition  laws  of  the  state  of  Montana.  The  cause  was 
tried  by  the  court  and  at  the  close  of  the  testimony  in  behalf 
of  the  state  the  court  dismissed  the  proceeding  and  directed  the 
return  of  the  property  to  the  claimant.  The  appeal  is  from 
the  judgment. 

As  stated  above,  the  search-warrant  contains  a  copy  of  the 
complaint  and  commands  the  officer  to  thoroughly  search  the 
premises  described  in  the  complaint. 
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Error  by  the  trial  court  is  urg^ed  in  granting  the  motion;  in 
dismissing  the  action  and  in  sustaining  the  following  motion  of 
claimant  to  strike:  "We  (counsel  for  claimant)  move  to  strike 
out  all  the  testimony  of  this  witness  with  reference  to  the  search- 
warrant  dated  February  4,  1919,  introduced  in  this  case  as  an 
exhibit,  for  the  reason  that  it  appears  from  the  testimony  of 
this  witness  that  that  property  was  seized  in  a  building  described 
and  numbered  as  603  North  Main  Street,  Butte,  Montana." 

The  sole  question  for  decision  is  whether  the  premises  searched 
and  in  which  the  property  described  in  the  oflScer's  return  was 
found  were  the  same  premises  described  in  the  complaint  and 
search-warrant.  The  district  court  granted  the  motion  to  dis- 
miss and  gave  judgment  against  the  state  upon  the  ground  of 
variance  between  the  search-warrant  and  the  proof.  The  officer 
to  whom  the  search-warrant  was  delivered  and  to  whom  direc- 
tions were  given  to  search  ''that  certain  building  situate  at  and 
numbered  601  North  Main  Street,  Butte,"  upon  the  trial,  testi- 
fied: ''There  is  no  601  North  Main  Street.  •  •  •  The  only 
number  I  saw  on  the  building  was  603.  •  •  •  I  entered 
the  building  on  Woolman  Street.  There  are  three  entrances 
from  the  outside  that  I  know  of  to  the  building." 

Assuming,  as  we  are  bound  to  do  under  the  settled  rule  of 
this  court,  that  all  the  evidence  tending  to  prove  plaintiff's  case 
is  true,  it  is  apparent  that  the  proof  failed  to  establish  the  fact 
that  the  premises  actually  searched  were  the  premises  described 
in  the  search-warrant.  As  was  observed  in  State  v.  Ovihrie, 
90  Me.  448,  38  Atl.  368,  a  search-warrant  "is  a  sharp  and  heavy 
police  weapon  to  be  used  carefully  lest  it  wound  the  security 
or  liberty  of  the  citizen."  In  State  ex  rd.  Streit  v.  Justice 
Court,  45  Mont.  375,  48  L.  R.  A.  (n.  s.)  166,  123  Pac.  405,  it  is 
said:  "The  search-warrant  was  not  known  to  the  early  common 
law.  It  grew  up  by  'imperceptible  practice'  and  was  first 
confined  to  the  case  of  stolen  goods.  Its  legality  was  denied 
by  Lord  Coke.  {Entick  v.  Carrington,  19  How.  St.  Tr.  1030.) 
The  use  of  it  was  subsequently  extended.  (2  Ghitty's  General 
PracticCi  p.  180.)     Because  it  is  a  process  subject  to  much  abuse, 
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it  has  in  tWs  conntiy  generally  been  limited  in  its  nse  by  con- 
stitutional restrictions.  (Const.,  sec.  7,  Art.  Ill;  Robinson  v. 
Richardson,  13  Gray  (Mass.),  4&4.)'* 

A  clear  elaboration  of  the  forms  to  be  observed  in  proceed- 
ing under  this  act  will  be. found  in  the  opinion  of  the  Chief 
Justice  in  the  very  recent  case  of  State  ex  rd.  Prato  v.  District 
Court,  55  Mont.  560,  179  Pac.  479. 

The  authority  of  a  searching  o£Scer,  susceptible  as  it  is  of 
[2]  great  abuse,  and  affecting  the  very  essence  of  personal 
security,  is  not  to  be  extended  by  construction  to  any  case  not 
clearly  covered  by  the  statute.  (State  ex  ret.  Streit  v.  Justice 
Court,  supra.)  In  the  view  of  the  trial  court,  the  departure 
was  fatal  to  the  validity  of  the  proceedings,  and  in  this  we 
agree. 

The  judgment  appealed  from  is  therefore  affirmed. 

Affirmed, 

Mr.  Chubp  JusnoB  Bbantlt  and  Asbooutb  Justiobb  Hollo- 
way,  HxJBLY  and  Matthews  concur. 


STATE,  Ebspondent,  v.  NIELSEN,  Appellant^ 

(No.  4,431.) 
(Submitted  Jannaiy  12,  1920.    Deeided  January  30,  1920.y 

[187  Pac.  639.] 

Intoxicating  Liquors — Enforcement  Act — Issues — Trial — Prima 
Facie  Case — Burden  of  Proof — Evidence — Sufficiency. 

Intoxicating  Liquors — ^Enforcement  Act — lB8ue»— -Trial. 

1.  The  question  primarily  involved  in  a  proceeding  under  the  Pro- 
hibitory Enforcement  Act,  Chap.  143,  Laws  1917,  is  whether  or  not 
the  liquors  seized  as  contraband  were  kept  or  possessed  by  any  person 
with  the  intention  of  violating  the  prohibition  laws  of  the  state,  the 
question  of  their  ownership  being  merely  incidental. 

Same — Searehea  and  Seizures — Prima  Facie  Oase — ^Burd«n  of  Proof. 

2.  In  proceedings  of  the  nature  of  the  above,  the  affidavit  upon  which 
the  search-warrant  is  issued  and  the  possession  of  the  liquors  at  the 
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time  of  tli«ir  seizure  are  prima  facie  evidence  of  their  contraband  char- 
aeter,  tlie  burden  then  resting  upon  the  claimant  to  show  his  property" 
right  and  interest  therein  and  that  they  were  not  used,  kept  or  pos- 
sessed with  the  intention  of  violating  the  prohibition  laws. 
Trial — Prima  Facie  Case — Contradictory  Testimony — Effect. 

3.  Where  a  prima  fade  case  has  been  made,  contradictory  testi- 
mony does  not  necessarily  overcome  it,  but  may  amount  to  a  mere 
conflict  in  the  evidence,  the  ultimate  facts  to  be  determined  by 
court  or  jury. 

Intoxicating  Liquors — ^Destruction — Evidence — Sufficiency. 

4.  The  purchase  of  liquor  costing  $980  by  one  living  in  a  single  room 
at  a  hotel,  the  liquor  bcring  in  pint  bottles  and  stored  in  a  closet  packed 
in  gunmy-saeks,  filling  the  cloeet  almost  to  the  ceiKng,  with  scarcely 
room  for  wearing  apparel,  with  other  facts  and  circumstances,  held 
sufficient  to  justify  the  court  in  disregarding  the  elaimant's  testimony 
and  ordering  the  liquor  destroyed. 

Appeal  from  District  Court  of  Silver  Bow  County;  John  F. 
Dwyer,  Judge. 

Proceedings  by  the  State,  under  the  Prohibition  Enforce- 
ment Act,  a^inst  George  Nielsen  and  certain  intoxicating 
liquors.  Prom  the  judgment  ordering  th^  seized  liquors  de- 
stroyed, and  from  an  order  denying  her  a  new  trial,  Edith 
Nielsen  appeals.  Judgment  affirmed  and  appeal  from  order 
dismissed. 

Mr.  William  Meyer,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

It  was  contended  in  the  trial  court  that  the  possession  by 
the  claimant  of  so  much  whisky  as  was  here  involved  should  be 
considered  as  evidence  that  it  was  being  held  for  an  illegal  pur- 
pose. No  such  presumption  attaches  under  our  law.  A  person 
is  entitled  to  have  in  their  possession  as  much  liquor  as  they 
can  aflford  or  feel  they  could  aflford  to  purchase,  provided,  the 
same  was  purchased  prior  to  the  thirty-first  day  of  December. 
1918.  This  being  true,  does  the  possession  of  a  large  quantity 
of  liquor  irrespective  of  the  prohibition  laws  of  this  state  carry 
with  it  any  presumption  that  it  is  intended  to  be  used  to  violate 
said  laws!  Under  the  authorities,  we  submit  no  such  presump- 
tion attaches.     {Johnson  v.  State,  6  Okl.  Cr.  490,  119  Pac.  1019 ; 
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McComb  Ciiu  ▼.  BUI,  100  Miss.  193,  39  L.  R.  A.  (n.  s.)  534,  56 
South.  346;  Noble  v.  People  (Colo.),  177  Pac.  970.) 

Mr,  8,  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Ab- 
siatant  Attorney  General,  Mr.  Jos,  R,  Jackson,  Mr.  N.  A.  Roter- 
ing,  Mr,  F.  L.  RUey  and  Mr.  A,  C.  McDamel,  for  Respondent, 
submitted  a  brief  \  Mr.  Rotering  and  Mr.  RUey  ar^ed  the  cause 
orally. 

It  is  claimed  in  the  brief  of  appellant  that  the  state  wholly 
failed  to  show  any  knowledge  ou  the  part  of  the  claimant  that 
she  knew  any  whisky  was  being  sold  from  her  room.  Under 
section  8  of  the  Prohibitory  Enforcement  Act,  it  is  the  respond- 
ent's theory  that  knowledge  of  an  owner  or  other  person  is  not 
necessary,  and  that  the  burden  in  every  case  is  upon  the  claim- 
ant to  show  that  it  was  not  kept  for  an  unlawful  purpose. 
{Osborne  v.  State,  77  Ark.  439,  92  S.  W.  406;  State  v.  Intoxi- 
cating Liquors,  109  Iowa,  145,  80  N.  W.  230;  ComnuyifAvealth 
V.  Certain  Intoxicating  Liquors,  107  Mass.  396 ;  Farley  v.  Liquors 
etc.,  80  Misc.  Rep.  32,  141  N.  Y.  Supp.  696.) 

Many  courts  hold  that  keeping  of  large  quantities  of  liquor 
by  any  person  presumptively  is  a  keeping  for  sale.  (Combs  v. 
Commonwealth,  162  Ky.  86,  172  S.  W.  101 ;  Campbell  v.  State 
(Ala.  App.),  78  South.  715;  State  v.  Intoxicating  Liquors,  106 
Me.  135,  76  Atl.  268;  State  v.  Jarvis  (Iowa),  165  N.  W.  61; 
Staie  V.  Marquardt  (Iowa),  169  N.  W.  338.) 

In  cases  of  forfeiture  of  liquor  a  preponderance  of  the  evi- 
dence is  sufficient  to  sustain  the  judgment.  {Kirkland  v.  State, 
72  Ark.  171,  105  Am.  St.  Rep.  25,  2  Ann.  Gas.  242,  65  L.  R.  A. 
76,  78  S.  W.  770.)  The  question  whether  the  evidence  is  suffi- 
cient or  not  is  for  the  court,  and  the  question  whether  a  prima 
facie  case  was  made  or  was  overcome  is  for  the  court  to  decide 
in  rendering  its  decision.  {Stokes  v.  State,  5  Ala.  App.  159, 
59  South,  310.) 

A  sale  of  intoxicating  liquors  is  not  necessary  to  be  shown 
in  order  to  destroy  the  liquors  seized.  It  is  only  necessary  that 
it  appear  that  the  liquors  were  kept  or  possessed  with  the  in- 
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lying  on  the  floor  in  the  room.  It  appears  also  that  Mrs.  Niel- 
sen made  no  claim  to  the  whisky  to  any  of  the  officers  at  the 
time  of  the  seizure.  There  is  also  testimony  to  the  effect  that 
Nielsen  had  reported  to  the  ofiScers  the  theft  of  four  cases  of 
whisky  instead  of  three,  as  claimed  by  Mrs.  Nielsen. 

Appellant  contends  that  by  the  introduction  of  evidence  in 
her  behalf  as  above  stated  she  overcame  the  prima  facie  case 
and  established  conclusively  her  lawful  ownership  of  the  whisky, 
and  her  lack  of  knowledge  of  or  participation  in  sales  made 
by  her  husband. 

The  statute  in  question  provides  for  proceedings  in  rem,  in 
[1]  which  the  question  of  ownership  is  merely  incidental. 
The  question  involved  is  primarily  whether  or  not  the  liquors, 
etc.,  were  kept  or  possessed  by  any  person  with  the  intention 
of  violating  the  prohibition  laws  of  this  state.  {Staie  v.  Kelly, 
ante,  p.  123,  186  Pac.  637.)  The  sUtute  provides  that  the  affi- 
[2}  davit  upon  which  the  search-warrant  is  issued,  and  the 
possession  of  the  liquors,  shall  be  prima  facie  evidence  of  the 
contraband  character  of  the  liquors,  etc,  seized,  and  the  bur- 
den shall  rest  upon  the  claimant  to  show  his  property  right 
or  interest  therein  and  that  the  same  were  not  used  in  vio- 
lation of  and  were  not  in  any  manner  kept  or  possessed  with 
the  intention  of  violating  our  prohibition  laws. 

Prima  facie  evidence  is  that  which  suffices  for  the  proof  of 
a  particular  fact,  until  contradicted  and  overcome  by  other  evi- 
dence.    (Sec.  7854,  Rev.  Codes.) 

Counsel  assumes  that  because  Mrs.  Nielsen  testified  positively 
[3]  that  her  purpose  in  purchasing  the  liquor  was  entirely 
legal,  and  that  no  sales  thereof  had  been  made,  and  that  she 
had  no  knowledge  of  any  illegal  sales  of  other  liquors  by  her 
husband,  there  being  no  contradiction  thereof,  except  circum- 
stantially, and  by  virtue  of  the  case  presumptively  made  under 
the  statute,  the  prima  facie  case  was  overcome. 

As  said  in  Letvis  v.  Letuis,  76  Conn.  586,  593,  57  Atl.  735: 
"This  involves  the  mistaken  assumption  that  the  direct  evidence 
of  a  witness  or  witnesses,  if  not  distinctly  contradicted,  consti- 
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tutes  undisputed  evidence.  This  is  far  from  true.  There  may 
be  the  best  of  reasons  for  discrediting  witnesses.  There  may 
be  circumstances  in  evidence  which  in  the  opinion  of  the  trier 
ought  to  outweigh  any  amount  of  assertions.  These  matters  all 
lie  within  the  domain  of  the  trial  court.  It  is  the  final  judge 
of  what  is  to  be  believed  and  what  not." 

Testimony  constituting  a  mere  contradiction  of  the  facts  es- 
tablished presumptively  by  the  prima  facie  case  does  not  neces- 
sarily suffice  to  overthrow  the  same.  It  will  be  noted  that  sec- 
tion 7854  is  in  the  conjunctive  and  provides  that  the  prima  facie 
case  must  not  only  be  contradicted  but  overcome  as  well.  When 
such  case  is  made,  contradictory  testimony  merely  amounts  to 
a  conflict  in  the  evidence,  with  the  ultimate  facts  to  be  deter- 
mined  by  the  court  or  jury,  as  the  case  may  be.  (See  Rev. 
Codes  1907,  8028  (2) ,  7861 ;  State  v.  Johnson,  157  Iowa,  248, 
138  N.  W.  458 ;  Johnson  v.  Chicago  etc.  Ry,  Co.,  52  Mont.  73, 
155  Pae.  971 ;  Freeman  v.  Chicago  etc.  Ry.  Co.,  52  Mont.  1,  154 
Pae.  912 ;  Emerson  v.  Suite  E.  Ry.  Co.,  46  Mont.  454,  129  Pac. 
319.) 

The  court,  applying  established  rules  of  evidence,  was  not 
bound  to  believe  the  testimony  of  the  claimant  or  her  witnesses, 
but  was  at  liberty  to  disregard  it  altogether  if  it  did  not  con- 
sider it  as  credible,  and  in  addition  may  have  given  force  to 
the  circumstances  surrounding  the  transaction. 

Certainly  the  purchase  of  liquor  costing  $980  by  one  shown 
[4]  to  have  no  fixed  place  of  abode,  except  a  room  in  a  hotel 
at  the  time,  later  removing  to  the  Leggat,  and  living  merely  in 
a  single  room  therein,  storing  this  large  quantity  of  liquor  in 
gunny-sacks  in  the  closet  thereof,  filling  the  same  almost  to  the 
ceiling,  with  scarcely  room  for  the  reception  of  wearing  ap- 
parel, the  transfer  within  the  room  of  bottles  from  gunny-sacks 
to  a  suitcase,  the  admitted  illegal  sale  of  this  last-mentioned 
liquor,  the  failure  of  the  wife  to  assert  ownership  at  the  time 
of  seizure,  taken  in  connection  with  the  fact  that  the  liquor  was 
in  pint  bottles,  a  form  more  readily  adapted  to  convenience  in 
disposing  of  the  same  than  for  its  storage,  with  the  other  at- 
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tendant  facts  and  circumstances^  all  were  sufficient  to  justify 
the  court  in  doubting  the  credibility  of  the  testimony  offered 
in  behalf  of  claimant  and  in  rendering  judgment  ordering  the 
liquor  destroyed. 

The  appeal  from  the  order  denying  the  motion  for  new  trial 
is  dismissed.     (State  v.  Kelly,  supra,) 

The  judgment  appealed  from  is  affirmed. 

'Affirmed* 

Mr.  Chiep  Justice  Braktly  and  Associate  Justices  Hollo- 
way,  Matthews  and  Cooper  concur. 


STATE   Bx  BEL.   GOODMAN,   Respondent,  p.  STEWART^ 

Secretary  of  State,  Appellant. 

(No.  4,661.) 
(Sabmitted  January  19,  1920.    Decided  Januaiy  30,  1920.) 

[1»7  Pac.  041.] 

Constitution — Initiative  and  Referendum — Emergency  Clause-^ 
Statutes  and  Statutory  Construction  —  Elections  —  Prim^ary 
Law — Amendment. 

Oanstitntion — ^Initiative — ^Amendmento — ^Power  of  Legislatare. 

1.  Laws  initiated  and  enacted  by  the  people  may  be  amended  by  the 
legislature  the  same  as  Acts  passed  by  it,  and  the  validity  of  sach 
amendments  does  not  depend  upon  favorable  action  by  the  people  on 
a  referendum  vote  thereon. 

Statutory  Construction — Adoption  of  Statute  from  Another  State — ^Bule. 

2.  Unless  ^e  decision  of  the  highest  court  of  another  state  constru* 
ing  a  statute  appeals  to  the  supreme  court  as  founded  upon  right  rea- 
soning, it  will  not  be  followed  simply  because  the  statute  was  borrowed 
from  that  state  after  such  construction. 

[As  to  the  construction  of  an  adopted  statute,  see  notes  in  1  Amu 
Oas.  147;  Ann.  Caa.  1917B,  661.] 

Constitution — ^Referendum — Emergency — ^Legislative  Declaration  not  Conclu- 
sive. 

8.  Held,  that  the  legislative  declaration  that  an  emergency  exists  and 
that  for  that  reason  a  certain  Act  is  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety,  making  the  Act  nonrefer- 
able  (Const.,  Art.  V,  sec.  1),  is  not  conclusive,  the  question — backed 
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by  fftcts — ^whether  the  Aei  is  of  wath  ebancter  beini^  a  jndieiftl  one 
determinable  by  the  eonrts. 

Statutee— Validitj— <2ae8tioiiB  of  Ezpedienej,  Neeesat^,  etc,  of  No  Ooneern 
to  Courts. 

4.  In  paanng  upon  the  yalidity  of  a  statute,  courts  are  not  concerned 
with  the  expediency,  ntility,  justice  of,  or  the  necessity  for,  the  legis- 
lation, nor  with  the  question  whether  certain  amendments  enacted 
improve  the  original  Act. 

Constitution — Beferendum — ^Emergency — ^How  Determined. 

5.  In  determining  whether  an  Act  is  necessary  for  the  immediate 
preservation  of  the  public  peace  or  safety,  and  so  excepted  from  the 
power  reserved  in  the  people  to  hsTC  a  referendum,  courts  may  consider 
the  fitice  of  the  Act,  the  Mstory  of  the  legislation  and  contemporaneous 
declarations  of  the  legislature,  the  evil  to  be  remedied,  and  the  natural 
or  absurd  consequences  of  any  particular  interpretation. 

Evidenee — ^Judicial  Notice. 

6.  Courts  will  take  judicial  notice  of  the  number  of  general  and 
primary  elections,  and  regular  and  special  sessions  of  the  l^:islature 
between  two  certain  dates. 

Gdnstitution— Beferendum — ^Meaning  of  Sbiergency  Clause. 

7.  Held,  that  the  exception  embodied  in  Article  Y,  section  1,  of  the 
Constitution,  t.  «.,  that  Acts  necessary  for  the  immediate  preservation 
of  the  public  health,  peace  or  safety  shall  not  be  subject  to  the  referen- 
dum,— ^was  not  intended  to  extend  further  than  to  matters  arising  out 
of  some  unforeseen  menace,  public  calamity,  accident,  sudden  emer- 
gency, extraordinary  occurrence  or  unprecedented  climatic  condition, 
rendering  immediate  action  imperative  to  prevent  serious  or  irreparable 
injury  to  the  pubMc. 

Statutory  Construction — ^Legislative  Intent. 

8.  In  construing  an  Act,  the  intention  of  the  law-making  body 
should  be  ascertained  and  given  effect. 

Constitution — Statutes — ^Beferendum — ^Primary  Act — Not  Proper  Subject  of 
Emergency. 

9.  Heldy  that  Chapter  28,  Laws  of  1919.  Extra.  Session,  amending  the 
primary  election  law,  was  not  necessary  for  the  immediate  preservation 
of  the  public  x>eace  and  safety,  and  therefore  not  excepted  from  a  refer- 
endum. (Mk.  Chiev  Justics  Bbantly  and  Ma.  Justiob  Hollowat 
diasenting.) 

Appeal  from  District  Court,  Lewis  and  Clark  County;  W.  H. 
Poorman,  Judge. 

Pbogeeding  by  the  State,  on  the  relation  of  Sam  Ooodman, 
against  Charles  T.  Stewart,  Secretary  of  State.  Writ  of  prohibi- 
tion issued^  and  defendant  appeals.    Reversed  and  remanded. 

■ 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellant,  submitted  a  brief; 
Mr.  Woody  argued  the  cause  orally. 

This  proceeding  was  instituted  for  the  sole  purpose  of  having 
it  determined  whether  the  declaration  contained  in  section  13 

57  Hont.— 10 


146  State  ex  bel.  Goodman  t;.  Stewart.     [Dec.  T.  '19 

of  Chapter  28,  Laws  of  1919,  Extra.  Session,  withdraws  that  Act 
from  the  referendum  provisions  of  section  1  of  Article  V  of  the 
Constitution,  so  that  the  Act  cannot  be  referred  to  the  people 
for  their  rejection  or  approval  at  the  general  election  in  Novem- 
ber, 1920. 

Decisions  constniing  provisions  excepting  from  referendum 
Acts  immediately  necessary  for  the  preservation  of  the  public 
peace,  health  or  safety,  and  those  constitutional  provisions  with 
reference  to  the  time  when  Acts  shall  become  effective,  and  ex- 
cepting therefrom  Acts  immediately  necessary  for  the  preserva- 
tion of  the  public  peace,  health  or  safety,  are  not  harmonious, 
each  decision  depending  upon  the  particular  wording  of  the 
constitutional  provision  of  the  state  in  which  the  decision  is  ren- 
dered. Some  of  these  decisions  hold  that  the  legislative  declara- 
tion of  expression  in  the  Act  is  conclusive,  and  the  courts  can- 
not review  the  same,  while  other,  and  it  would  seem  the  better 
reasoned  decisions,  hold  that  such  declaration  or  expression  is 
not  conclusive,  and  that  the  courts  may  examine  the  Act  and 
determine  whether  or  not  it  does  in  fact  fall  within  or  without 
the  exception.  (See  Attorney  Oeneral  v.  Lindsay,  178  Mich. 
524,  145  N.  W.  98 ;  Miami  County  v.  City  of  Dayton,  92  Ohio 
St.  215,  110  N.  E.  726 ;  State  v.  Whisrmn,  36  S.  D.  260,  L.  E.  A. 
1917B,  1,  154  N.  W.  707;  Ex  parte  Hoffman,  155  Cal.  114,  132 
Am.  St.  Rep.  75,  99  Pac.  517 ;  UcClure  v.  Nye,  22  Cal.  App.  248, 
133  Pac.  1145;  Rigdon  v.  Common  Council,  30  Cal.  App.  107, 
157  Pac.  513 ;  State  v.  Meath,  84  Wash.  302,  147  Pac.  11 ;  State 
v.  Howell,  85  Wash.  294,  Ann.  Cas.  1916A,  1231,  147  Pac.  1159 ; 
State  V.  HoweU,  85  Wash.  281,  147  Pac.  1162 ;  State  v.  Clausen, 
S5  Wash.  260,  Ann.  Cas.  1916B,  810,  148  Pac.  28.) 

Mr.  Henry  C,  Smith,  for  Respondent,  submitted  a  brief  and 
iirgued  the  cause  orally. 

The  question  to  be  determined  by  the  court  is  whether  the 
legislative  assembly  is  the  sole  judge  as  to  when  and  whether  a 
law  is  "necessary  for  the  immediate  preservation  of  the  public 
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peace  and  safety."  Our  supreme  court  has  not  passed  directly 
on  this  question.  In  the  case  of  State  ex  rel.  Ford  v.  Schofield, 
53  Mont.  502,  165  Pac.  594,  the  so-called  ''Carter  County"  Case, 
Mr.  Chief  Justice  Brantly,  concurring  in  the  opinion  of  the 
court  as  expressed  by  Mr.  Justice  Holloway,  said  in  relation  to 
section  26,  Article  V,  of  the  Constitution  which  declares:  "In  all 
other  cases  where  a  general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted":  '*I  am  not  satisfied  that  the  injunc- 
tion found  in  section  26,  Article  V,  of  the  Constitution  is 
addressed  to  the  judicial  department  of  the  government.  The 
creation  of  new  counties  is  a  matter  of  public  policy.  The  pro- 
priety of  creating  one  at  any  time  depends  upon  fact  conditions 
as  they  exist  at  that  time.  These  the  legislature  can  more  readily 
ascertain  and  weigh  than  the  courts.  I  therefore  incline  to  the 
opinion  that  the  injunction  is  addressed  exclusively  to  the  legis- 
lature." 

However,  in  other  states,  this  exact  question  has  been  decided. 
In  the  case  of  Bennett  Trust  Co,  v.  Sengstacken,  58  Or.  333,  113 
Pac.  863,  the  supreme  court  of  Oregon  said:  **The  legislative 
branch  of  the  government  has  the  exclusive  power  to  declare  that 
its  enactments  are  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  and  safety,  and  that  hence  an  emergency 
exists." 

In  the  case  of  the  State  v.  Meath,  84  Wash.  302,  147  Pac.  11, 
the  supreme  court  of  Washington  held  that  the  courts  should 
scrutinize  a  legislative  declaration  of  an  emergency  and  "de- 
clare the  declaration  void  in  case  it  is  obviously  false."  The 
case  was  decided  by  a  divided  court,  five  to  four. 

In  the  case  of  Oklahoma  City  v.  Shields,  22  Okl.  265,  100  Pac. 
559,  the  supreme  court  of  Oklahoma  said:  '*The  d^laring  of  an 
emergency  by  the  legislature  is  conclusive  upon  the  courts."  To 
the  same  effect  are  the  following  cases:  Kadderly  v.  Portland, 
44  Or.  118,  74  Pac.  710,  75  Pac.  222 ;  In  re  Menefee,  22  Okl.  365, 
97  Pac.  1014;  Sears  v,  Multnomah  County,  49  Or.  42,  88  Pac. 
522;  DaUas  v.  Hallock,  44  Or.  246,  75  Pac.  204;  Hanson  v. 
Hodges,  109  Ark.  479,  160  S.  W.  395 ;  State  v.  Moore,  103  Ark. 
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48,  145  S.  W.  199 ;  Van  Kleeck  v.  Banter,  62  Colo.  4,  156  Pac, 
1108 ;  State  v.  Crawford,  36  N.  D.  385,  Ann.  Cas.  1917E,  955, 
162  N.  W.  710 ;  State  v.  Bacon,  14  S.  D.  394,  85  N.  W.  605 ;  State 
V.  Summers,  33  S.  D.  40,  Ann.  Cas.  1916B,  860,  50  L.  R.  A* 
(n.  s.)  206, 144  N.  W.  730;  SotUherland  v.  MUler,  79  W.  Va.  796, 
L.  E.  A.  1917D,  1040,  91  S.  B.  993. 

We  request  the  court  also  to  examine  the  case  of  State  v. 
Marcus,  160  Wis.  354,  152  N,  W.  419,  paragraphs  2,  3  and  4  of 
the  opinion  by  Judge  Marshall,  as  to  the  importance  of  the  ques- 
tion and  the  duty  resting  upon  the  court  to  remove  the  doubt 
and  uncertainty  existing.  Even  the  supreme  court  of  Washing* 
ton  has  practically  nullified  its  decision  in  the  Meath  Case,  supra, 
in  the  case  of  State  v.  Howell,  85  Wash.  294,  Ann.  Cas.  1916A, 
1231,  147  Pac.  1159, 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

At  the  general  election  held  in  November,  1906,  the  people 
adopted  an  amendment  to  section  1,  Article  V,  of  the  state  Con- 
stitution, which,  by  executive  proclamation,  became  a  part  of  the 
Constitution  December  7,  1907.  Said  section  1  of  Article  V,  as 
amended,  in  so  far  as  it  is  pertinent  here,  reads  as  follows : 

*'The  legislative  authority  of  the  state  shall  be  vested  in  a 
legislative  assembly,  consisting  of  a  senate  and  house  of  repre- 
sentatives j  but  the  people  reserve  to  themselves  power  to  pro- 
pose laws,  and  to  enact  or  reject  the  same  at  the  polls  except  as 
to  laws  relating  to  appropriations  of  money,  and  except  as  to 
laws  for  the  submission  of  constitutional  amendments,  and  ex- 
cept as  to  local  or  special  laws,  as  enumerated  in  Article  V,  sec^ 
tion  26,  of  this  Constitution,  independent  of  the  legislative  as^ 
sembly ;  and  also  reserve  power  at  their  own  option,  to  approve 
or  reject  at  the  polls,  any  Act  of  the  legislative  assembly,  except 
as  to  laws  necessary  for  the  immediate  preservation  of  the  pub- 
lic peace,  health  or  safety,  and  except  as  to  laws  relating  to 
appropriations  of  money,  and  as  to  laws  for  the  submission  of 
constitutional  amendments,  and  except  as  to  local  or  special  laws, 
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as  enumerated  in  Article  V,  section  26,  of  this  Constitution.  The 
first  power  reserved  by  the  people  is  the  initiative  and  eight  per 
cent  of  the  legal  voters  of  the  state  shall  be  required  to  propose 
any  measure  by  petition ;  provided,  that  two-fifths  of  the  whole 
number  of  the  counties  of  the  state  must  each  furnish  as  signers 
of  said  petition  eight  per  cent  of  the  legal  voters  in  such  county, 
and  every  such  petition  shall  include  the  full  text  of  the  measure 
80  proposed.  •  •  •  The  second  power  is  the  referendum, 
and  it  may  be  ordered  either  by  petition  signed  by  five  per  cent 
of  the  legal  voters  of  the  state;  provided,  that  two-fifths  of  the 
whole  number  of  counties  of  the  state  must  each  furnish  as  sign- 
ers of  said  petition  five  per  cent  of  the  legal  voters  in  such 
county,  or  by  the  legislative  assembly  as  other  bills  are  enacted. ' ' 

At  the  general  election  of  1912  the  people,  in  the  exercise  of 
the  power  so  reserved  to  them,  initiated  a  direct  primary  law. 
(Session  Laws  1913,  p.  570.)  July  29,  1919,  the  legislative  as- 
sembly met  in  extraordinary  session  to  consider  matters  con- 
nected with  the  drought  conditions,  and,  on  request  of  that  body, 
the  governor  specially  empowered  them  to  take  action  with  ref- 
erence to  the  primary  election  laws.  Under  this  power  the  legis- 
lature amended  the  primary  election  law  of  1912  in  certain  par- 
ticulars, as  will  be  hereafter  noted.  (Chap.  28,  Laws  of  Extra. 
Session  1919.)  Section  13  of  this  Act  reads  as  follows:  ''This 
Act  is  declared  to  be  an  emergency  law,  and  a  law  necessary  for 
the  immediate  preservation  of  the  public  peace  and  safety." 

A  referendum  petition  was  thereafter  circulated,  and,  those 
from  a  number  of  the  counties  having  been  filed  with  the  secre- 
tary of  state,  this  action  was  instituted  in  the  district  court  of 
Lewis  and  Clark  county  to  prevent  the  filing  of  further  peti- 
tions. A  demurrer  was  interposed  and  overruled,  judgment  en- 
tered, and  a  writ  of  prohibition  issued  against  appellant.  This 
appeal  is  from  the  judgment. 

1.  It  is  ui^ed  by  respondent  that  the  declaration  by  the  legis- 
lature of  an  emergency  is  conclusive  upon  the  courts,  and  in 
support  of  this  petition  counsel  cites :  Kadderly  v.  Portland,  44 
Or.  118,  74  Pac.  710,  75  Pac.  222;  In  re  Menefee,  22  Okl.  365, 
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97  Pac.  1014;  Sears  v.  Midtrumak  County,  49  Or.  42,  88  Pac. 
522;  Dallas  v.  Hallock,  44  Or.  246,  75  Pac.  204;  Hanson  v. 
Hodges,  109  Ark.  479,  160  S.  W.  395 ;  State  v.  Moore,  103  Ark. 
48,  145  S.  W.  199 ;  Van  Kleeck  v.  Ramer,  62  Colo.  4,  156  Pac. 
1108;  State  v.  Crawford,  36  N.  D.  385,  Ann.  Gas.  1917E,  955, 
162  N.  W.  710;  State  v.  Bacon,  14  S.  D.  394,  85  N.  W.  605;  State 
V.  Summers,  33  S.  D.  40,  Ann.  Cas.  1916B,  860,  50  L.  R.  A. 
(n.  s.)  206, 144  N.  W.  730;  SoutherUmd  v.  MiUer,  79  W.  Va.  796, 
L.  R.  A.  1917D,  1040,  91  S.  B.  993. 

In  certain  of  the  cases  cited,  however,  the  courts  were  not 
called  upon  to  construe  constitutional  provisions  such  as  we  now 
have  under  consideration,  while  in  others,  as  will  be  hereinafter 
shown,  the  decisions  have  been  overruled  or  superseded  by  later 
opinions  announcing  a  different  rule. 

The  referendum  is  a  comparatively  modem  institution,  and 
has  been  adopted  in  less  than  a  fourth  of  the  states  of  the  Union, 
and,  consequently,  but  few  of  the  courts  have  been  called  upon 
to  determine  the  question  here  involved,  and,  as  is  perhaps 
natural  on  entering  a  new  field  in  which  an  absorbing  interest  is 
taken,  a  great  diversity  of  opinion  has  been  expressed,  not  only 
as  between  the  courts  of  the  several  states  where  the  provision 
has  been  construed,  but  also  as  between  the  learned  judges  com- 
posing those  courts.  However,  a  careful  analysis  of  the  author- 
ities will,  we  believe,  disclose  the  fact  that  conflicting  and  con- 
tradictory opinions  expressed  are  not  so  much  the  result  of 
disagreement  as  to  the  general  rule  applicable,  as  to  the  applica- 
tion thereof  to  particular  statutes,  and  a  mistaken  assumption 
on  the  part  of  many  jurists  that  the  same  principle  applies  to 
the  question  here  involved  as  to  the  questions  arising  upon  stat^ 
utes  and  constitutional  provisions  providing  for  the  declaration 
of  an  emergency  for  the  mere  purpose  of  abridging  the  time  in 
which  Acts  of  the  legislature  shall  go  into  effect,  which  class  of 
provisions  and  litigation  existed  prior  to  the  adoption  of  the 
initiative  and  referendum  provisions  in  any  of  the  states. 

The  attorney  general  suggests  that  a  law  initiated  by  the 
[1]     people  cannot  be  withdrawn  from  its  peculiar  position  by 
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an  amendment  by  the  legislature,  no  matter  what  the  eircum* 
Btancesy  but  that  in  the  case  of  all  initiated  Acts  the  people  have 
the  right  to  the  ultimate  determination  of  whether  or  not  the 
amendments  shaU  be  adopted.  This  suggestion  is  without  merit* 
Prior  to  the  adoption  of  the  initiative  and  referendum  amend- 
ment to  our  Constitution,  the  people  of  the  state,  in  whom,  origi* 
nally,  all  power  is  vested,  had  delegated  to  their  representatives, 
the  legislative  body,  the  exclusive  authority  to  make  laws  for  the 
government  of  the  state,  subject  only  to  such  restrictions  as 
were  found  in  the  Constitution  and  the  exercise  of  the  executive 
veto.  By  the  adoption  of  the  amendment  the  people  did  no  more 
than  recall  that  exclusive  authority,  and  reserve  to  themselves 
the  power  to  propose  laws,  and  to  accept  or  reject  them  at  the 
polls,  on  any  subject,  save  those  subjects  enumerated  in  the  ex- 
cepting clauses  contained  in  the  amendment.  Thereafter,  on 
those  subjects  not  excepted,  either  the  people  or  the  legislature 
may  act  at  will — their  power  is  coextensive;  when  an  Act  is 
passed  by  either  method,  it  becomes  the  law  of  the  state,  no  more 
and  no  less.  ''Laws  proposed  and  enacted  by  the  people  under 
the  initiative  clause  of  the  amendment  are  subject  to  the  same 
constitutional  limitations  as  are  other  statutes,  and  may  be 
amended  or  repealed  by  the  legislature  at  will."  (State  ex  reL 
Evans  v.  Stewitrt,  53  Mont.  18,  161  Pac.  309 ;  Kadderly  v.  Port- 
land, 44  Or.  146,  74  Pac.  710.) 

2,  The  question  of  the  propriety  of  the  writ  of  prohibition  to 
control  the  action  of  the  secretary  of  state  is  not  raised  in  this 
action,  and  will  not  be  disposed  of  in  this  opinion. 

3.  Taking  up  the  analysis  of  the  authorities  cited,  the  first  to 
be  considered  is  that  of  Kadderly  v.  Portland,  supra.  It  would 
seem  from  the  statement  of  facts  that  the  city  of  Portland  pre- 
viously organized  an  improvement  district.  The  original  as- 
sessment was  adjudged  invalid  for  failure  to  comply  with  the 
requirements  of  the  city  charter  in  force.  Later,  in  January,. 
1903,  the  legislature  passed  an  Act  ''for  the  incorporation  of 
the  city  of  Portland,"  attached  thereto  an  "emergency  clause,'^ 
which  reads  as  follows:  "Whereas,  there,  are  several  bridges 
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1)6  truthfully  said  that  the  general  rule  Ls  that  a  court  will  not 
review  the  declaration  of  the  legislature;  but  where  the  people 
liave  put  upon  the  legislature  a  limitation  in  the  way  of  a  spe- 
cific definition  of  its  power,  and  an  elimination  of  Acts  of  a  cer- 
tain character,  the  rule  is  that  the  declaration  of  an  emergency 
must  conform  to  the  constitutional  requirement.  [Quoting  from 
36  Cyc.  1193,  1194] :  *In  those  jurisdictions  in  which,  under  the 
general  rule,  statutes  do  not  take  effect  until  some  time  subse- 
quent to  their  passage  and  approval,  it  is  commonly  provided 
that  when  an  emergency  exists  the  legislature  may  declare  a 
statute  in  force  from  its  passage.  Under  such  provisions  the 
legislature  is  the  sole  judge  as  to  whether  the  emergency  exists, 
and  its  declaration  is  not  open  to  question  by  the  courts.  Where, 
however,  such  special  provisicms,  permitting  the  legislature  to 
except  statutes  from  the  general  rule,  are  found  in  the  Constitu- 
tion, the  l^islative  declaration  that  an  emergency  exists  must 
conform  to  the  constitutional  requirements,  and  must  be  clear, 
distinct,  and  unequivocal.'  "  After  quoting  from  the  Kadderly 
Case,  the  writer  of  the  opinion  continues:  **We  hesitate  to  match 
opinion  with  one  so  learned  in  the  law  as  the  writer  of  this  opin- 
ion, but  conscience  impels  a  different  conclusion.  His  argu- 
ment is  fallacious  and  unsound.  Under  the  old  form,  the  legis- 
lature was  acting  under  a  free  license  to  legislate.  The  people 
had  reserved  no  right  of  review.  Its  act  implied  discretion,  and 
courts  have  very  properly  held  that  one  co-ordinate  branch  of 
the  government  will  not  review  the  discretion  of  another.  There 
was  no  review  or  appeal  from  an  expression  of  that  discretion, 
however  violently  it  wrenched  the  moorings  of  constitutional  re- 
straint. The  declaration  of  an  emergency  was  final  and  conclu- 
sive. But  here  no  such  declaration  is  final,  and  should  be  given 
no  immediate  effect  unless  it  can  be  fairly  said  that  the  Act  is 
necessary  to  preserve  the  health,  peace,  or  safety  of  the  state." 
Again,  returning  to  the  question  presented,  the  writer  says: 
"The  whole  error  in  the  reasoning  of  the  respondents,  and  the 
cases  upon  which  they  rely,  is  based  upon  the  fundamental  error 
that  this  inquiry  involves  a  controversy  of  opinion  between  two 
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«o-ordinate  branches  of  the  government.  If  the  equation  could 
be  so  stated,  we  might  follow  them.  It  cannot  be  so  stated. 
There  is  another  factor  not  occurring  under  the  old  order  where 
we  took  account  of  the  executive,  the  representative  body  (the 
legislature),  and  the  courts.  There  is  now  a  fourth  element,  the 
people,  reserving  the  right  to  assert  its  will  over  the  legislative 
department  of  the  government.'*  In  the  Meath  Case  the  court 
was  divided,  five  being  for  and  four  against  the  rule  laid  down. 

In  the  case  of  Van  Kleeck  v.  Banter,  cited  by  counsel,  three  of 
the  members  adopted  the  *' Oregon  rule,"  while  two  dissented; 
Justice  Scott  writing  a  vigorous  and  somewhat  humorous  dis- 
senting opinion,  in  which  he  had  this  to  say  of  the  Kadderly 
€ase\  *'The  question  we  are  considering  •  •  •  was  no  more 
than  incidentally  considered  by  the  Oregon  court,  and  not  there 
fully  nor  fundamentally  reasoned,  in  the  light  of  the  new  prin- 
ciple in  popular  government  [the  referendum].  The  holding 
in  that  case  has  been  blindly  followed  and  as  hastily  considered 
by  those  courts  which  have  adopted  the  conclusion,  viz.y  Arkan- 
sas, Oklahoma,  and  North  Dakota,  and  now  by  the  majority 
opinion  in  this  case.  No  one  of  these  courts,  including  the  pres- 
ent case,  has  offered  any  additional  reason,  but  have  compla- 
cently adopted  the  false  premise  there  assumed.  I  take  it  that 
the  Oregon  court  was  misled  by  previous  judicial  consideration 
of  emergency  legislative  constitutional  provisions,  and  the  fail- 
ure to  distinguish  as  between  these  and  the  language  and  prin- 
ciple involved  in  the  initiative  and  referendum  emergency  pro- 
visions." We  note  that  the  writer  refers  to  North  Dakota;  that 
is,  perhaps,  a  stenographic  or  clerical  error,  as  the  state  of  North 
Dakota  had  not  at  that  time  passed  upon  the  question,  while 
South  Dakota  had  disposed  of  the  question  in  the  manner  indi- 
cated. The  question  was  not  raised  in  North  Dakota  until  the 
case  of  State  v.  Crawford,  supra,  was  decided  April  28,  1917. 

It  might  be  suggested  here,  also,  that  the  Oregon  court  may 
have  been  driven  to  an  erroneous  declaration  of  the  law  by  the 
necessity  for  the  inevitable  conclusion  reached.  As  suggested  by 
Justice  Scott,  there  were  many  important  questions  to  be  deter- 
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mined  in  the  case;  the  question  here  involved  was  but  incidental. 
No  one,  we  take  it,  on  reading  the  emergency  declaration  in  that 
case,  would  presume  to  say  that  it  did  not  appear  that  the  eon* 
elusion  that  an  immediate  necessity  existed  was  inevitable.  Real* 
izing  the  urgency  of  the  necessity,  and  being  familiar  with  the 
old  rule  of  construction,  proper  in  the  absence  of  the  existence 
of  the  initiative  and  referendum,  it  is  possible  that  the  learned 
writer  of  that  opinion  merely  took  the  wrong  lane  to  reach  his 
proper  destination. 

The  case  of  Sears  v.  Mvltnomah  County,  cited,  is  not  in  point, 
as  the  question  here  involved  was  not  considered.  While  it  cites 
the  Kaddetiy  Case,  it  was  merely  in  connection  with  the  relation 
of  the  initiative  and  referendum  amendment  to  the  provision  of 
their  Constitution  as  to  the  time  when  Acts  should  become  effec- 
tive, and,  if  an  authority  on  the  one  side  or  the  other,  was  rather 
against  respondent,  as  the  court  there  set  aside  the  attempt  of 
the  legislature  to  cause  the  Act  in  question  to  be  immediately 
effective. 

4.  It  is  suggested  by  respondent  that,  'Hhe  constitutional 
[2]  provision  having  been  adopted  from  Oregon  after  a  similar 
one  had  been  construed  by  the  highest  court  of  that  state,  the 
presumption  is  that  we  intended  to  adopt  the  same  construc- 
tion." We  have  compared  the  Oregon  amendment  with  our 
own,  and  cannot  say  that  our  provision  bears  any  more  resem* 
blance  to  the  Oregon  amendment  than  to  that  of  any  other  state 
adopting  such  amendment ;  but,  were  they  identical,  our  answer 
to  the  suggestion  is:  '^The  decision  of  the  court  of  another  state 
construing  a  statute  thereof  will  not  be  followed  by  the  court  of 
a  state  borrowing  such  statute,  unless  the  decision  appeals  to  it 
as  founded  on  right  reasoning."  (Ancient  Order  of  Hibernians 
V.  Sparrow,  29  Mont.  132,  101  Am.  St.  Rep.  563,  1  Ann.  Gas. 
144,  64  L.  R.  A.  128,  74  Pac.  197 ;  Finlen  v.  Heime,  28  Mont.  548, 
73  Pac.  123 ;  State  ex  rel  Ford  v.  Schofield,  53  Mont.  502,  165 
Pac.  594.) 

State  V.  Bacon  and  State  v.  Summers,  cited,  were  long  since, 
in  effect  at  least,  overruled  by  State  v.  Whisman,  36  S.  D.  260, 


57  Mont]      State  sz  rel.  Goodman  v.  Stbwabt.  157 

L.  B.  A.  1917B,  1,  154  N.  W.  707,  holding  that  "As  to  all  emer- 
gency  measures  •  •  •  within  the  purview  of  the  exception, 
the  legislature  may  declare  an  emergency  to  exist,  •  •  • 
and  such  declaration  and  finding  •  •  •  is  final,  and  not 
within  the  power  of  the  court  to  question.  But  as  to  any  meas- 
ure •  •  •  not  within  the  class,  •  •  •  the  legislature 
has  no  power  or  authority  to  declare  an  emergency  to  exists 
•  •  •  and  the  action  of  the  legislature  in  embodying  emer* 
gency  clauses  in  measures  clearly  not  comprehended  within  the 
said  exception  are  wholly  unwarranted  and  void,  and  should  be 
so  held  by  the  courts.'* 

So  in  the  Oklahoma  cases  of  In  re  Menefee,  cited,  though  the 
Oregon  rule  was  adopted,  and  later  followed  in  Oklahoma  City 
V.  Shields,  22  Okl.  265,  100  Pac.  559,  the  court  did  not  hesitate 
to  declare,  in  the  case  of  Biley  v.  Carico,  27  Okl.  33, 110  Pac.  738 
(1910),  the  legislative  declaration  that  an  Act  was  "necessaiy 
for  the  immediate  preservation  of  the  peace,  health,  and  safety 
unconstitutional  and  void,''  where  it  clearly  appeared  that  the 
legislature  had  obviously  exceeded  its  constitutional  authority. 

The  supreme  court  of  North  Dakota  has,  within  the  last  few 
days,  held  an  attempt  of  the  legislative  assembly  to  declare  cer- 
tain legislation  "emergency  legislation,"  by  the  passage  of  a 
separate  Act,  unconstitutional  and  void.  (State  ex  rel,  Langer 
V.  Olson  (N.  D.),  176  N.  W.  528.) 

We  will  proceed,  then,  to  the  consideration  of  those  cases  an- 
nouncing rules  under  which  the  court  will  consider  and  deter- 
mine the  question  before  it. 

In  this  class  of  cases  we  believe  there  are  two  rules:  The  first, 
making  no  distinction  between  those  emergency  Acts  which  affect 
merely  the  time  within  which  Acts  shall  become  effective,  and 
those  falling  within  the  exceptions  contained  in  the  referendum 
provisions,  and  applying  to  the  question  the  old  rules  of  con- 
stitutional and  statutory  construction ;  the  second,  recognizing  a 
clear  distinction  between  the  two  classes  of  legislation,  and  de- 
claring that  as  to  the  latter  the  old  rules  do  not  apply. 
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The  case  of  Attorney  Oeneral  v.  Lindsay,  178  Mich.  524,  145 
N.  W.  98,  falls  within  the  first  class,  although  many  expressions 
in  the  opinion  would  not  seem  to  justify  the  strictness  of  the  rule 
finally  announced;  and  here,  as  in  most  of  the  cases  cited  on 
this  question,  a  great  diversity  of  opinion  existed  among  the  dis- 
tinguished members  of  the  court  itself.  In  this  case  the  Chief 
Justice,  whose  opinion  is,  however,  not  concurred  in  by  any  of 
his  associates,  points  out:  ''These  cases  relied  upon  by  respond- 
ents, with  practical  unanimity,  base  their  decision  upon  this  spe- 
cific provision  that  an  emergency  was  to  be  determined  by  the 
legislature  and  declared  in  the  Act.  The  construction  of  their 
constitutions  in  this  respect  by  the  courts  of  these  states  may  be 
a  proper  construction,  bringing  the  provision  within  the  excep- 
tions to  the  general  rule  recognized  by  Judge  Cooley.  •  •  * 
[Cooley's  Const.  Lim.,  7th  ed.,  76.]  The  declaration  by  our 
legislature  (not  required  by  our  Constitution),  in  the  body  of 
the  Act  under  consideration,  that  it  was  'immediately  necessary 
for  the  preservation  of  the  public  peace,  health  and  safety,'  gives 
it  no  added  weight;  •  •  •  a  reasonable  inference  which 
might  be  drawn  from  such  superfluous  declaration  is  that  there 
existed  a  doubt  in  the  legislative  mind  as  to  whether  in  fact  this 
Act  would  come  within  the  classification  of  this  provision. '^ 
Chief  Justice  McAlvay  then  proceeds  to  state  what  he  considers 
the  rule  applicable  in  a  case  such  as  we  are  considering,  which 
sufficiently  appears  from  the  opinion  in  the  case,  written  by  Jus- 
tice Brooke,  who  states  the  "Michigan  rule":  "I  agree  with  my 
Brother  McAlvay  that  the  constitutional  provision  in  question 
imposes  a  definite  limitation  upon  legislative  action,  and  that 
the  legislature  cannot,  with  impunity,  disregard  that  limitation 
•  •  •  that  where  rights  are  affected  by  the  improper  or 
illegal  action  of  the  legislature,  •  •  •  and  the  injured  party 
has  recourse  to  the  courts,  the  question  whether  the  legislature 
has  acted  unthin  or  mthout  the  bounds  of  its  constitutional 
powers  is  one  for  judicial  determination.  In  such  a  case  the 
courts  are  bound  to  exercise  their  constitutional  functions,  pri- 
mary among  which  is  the  duty  to  determine  whether  the  legisla- 
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tive  action  questioned  if  or  v  not  constitutional.  •  •  •  In 
acting  under  the  secti(m  in  question,  the  legislature  is  not  above 
or  beyond  the  law.  It  is  as  certainly  bound  by  the  limitations, 
fixed  as  by  any  others  contained  in  the  instrument.  When  the 
question  is  presented  to  the  courts  *  *  *  it  must  be  met 
and  determined  the  same  as  any  other  constitutional  question."' 
At  this  point  the  argument  is  discontinued,  and  the  writer  con- 
tinues: ''In  reaching  a  determination,  however,  I  am  of  opinion 
that  every  intendment  should  be  taken  in  favor  of  the  propriety^ 
of  legislative  action.  In  cases  of  doubt,  the  court  should  never 
interfere  to  thwart  the  legislative  will,  but,  where  the  action  con- 
stitutes a  clear  violation  of  the  limitations  imposed,  it  should 
unhesitatingly  be  held  to  be  invalid/'  Applying  the  rule  so 
laid  down  to  the  particular  Act  before  the  court,  the  writer  con> 
eludes:  "I  do  not  think  it  can  be  said  with  certainty  that  the  Act 
in  question  was  not  immediately  necessary  for  the  preservation 
of  the  public  peace,  health,  and  safety,  and  the  courts  should 
interfere  only  where  that  conclusion  is  inevitable."  With  the 
statement  of  this  rule  three  of  the  Associate  Justices  concur,, 
while  two  dissent,  holding  that  the  Oregon  rule  should  be  adopted. 
The  question  has  been  more  fully  considered  by,  and  more 
often  in,  the  supreme  court  of  Washington  than  in  any  of  the 
states,  and  the  leading  case  opposed  to  the  Kadderly  Case  is  that 
of  State  ex  reL  Brisla/ivn  v.  Meath,  referred  to  while  considering 
the  Oregon  doctrine.  There  the  Washington  case  is  cited  with 
approval,  and  all  the  declarations  of  their  Chief  Justice  accepted. 
Commenting  on  the  Kadderly  Case,  the  Washington  court  says : 
''The  learned  justice  who  wrote  the  opinion  in  the  Kadderly 
Case  is  in  error  when  he  says  the  obvious  answer  to  the  question, 
'What  remedy  will  the  people  have  if  the  legislature,  either  in- 
tentionally or  through  mistake,  declares  falsely  or  erroneously 
that  a  given  law  is  necessary  for  the  purposes  stated Y'  is  'that 
the  power  has  been  vested  in  that  body,  and  its  decision  can  no 
more  be  questioned  or  reviewed  than  the  decision  of  the  highest 
court  in  a  case  over  which  it  has  jurisdiction. '  •  •  •  On  the 
contrary,  power  has  been  tvitJiheld,  in  so  far  as  a  withholding: 
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can  be  made  by  apt  and  certain  words.  It  follows,  then,  that  it 
is  a  question  of  power  rather  than  of  discretion.  The  limitation 
of  that  power  must  be  found  in  the  terms  of  the  Constitutioni 
construed  in  connection  with  the  intent  of  the  people  in  incor- 
porating such  a  provision  in  the  Constitution."  (Citing  Atior- 
ney  General  v.  Lindsay,  supra.)  The  court  then  points  out  that 
it  is  not  sufficient  to  say  that  the  people  still  have  the  right  of 
the  initiative  to  repeal  an  objectionable  law;  that  ^^ if  the  people 
had  been  content  to  adopt  that  plan  alone,  they  would  not  have 
reserved  the  right  of  the  referendum  at  all.  When,  therefore, 
the  question  comes  whether  the  legislature  has  a  right  to  declare 
an  emergency  which  will  take  away  the  right  of  referendum  the 
doubt,  if  there  be  awy,  should  be  resolved  in  favor  of  the  re- 
served power  of  the  people  instead  of  in  the  admittedly  unwar- 
ranted declaration  by  the  legislature.  And  in  so  declaring  the 
courts  do  not  assume  •  •  •  that  the  legislature  has  abused 
its  discretion.  They  go  no  further  than  to  say  that  the  legisla- 
ture cannot,  by  any  Act  which  is  not  clearly  within  its  granted 
power,  cut  off  the  right  of  the  people  to  say  for  themselves,  at 
an  election  to  be  held  for  that  purpose,  whether  its  discretion 
has  been  abused  or  no."  **The  people,  having  the  old  law,  the 
mischief,  and  the  remedy  in  mind,  have  said  one  thing;  the  legis- 
lature, prompted  by  no  apparent  motive  to  preserve  the  peace 
and  safety  of  the  state,  •  •  •  have  said  another  thing. 
When  confronted  by  these  two  conflicting  declarations,  what  is 
a  court  to  do  when  its  jurisdiction  is  properly  invoked!  Is  it 
to  say,  it  is  helpless  •  •  •  V  (The  italics  above  are  ours.) 
It  is  true  the  court,  having  thus  stated  the  true  rule  and  em- 
phasized the  fact  that  the  doubt  should  be  resolved  in  favor  of 
the  reserved  right  of  the  people,  attempted  to  state  the  rule  con- 
cisely,  and  in  doing  so  seems  to  have  contradicted  its  direct  state- 
ment, logically  reasoned  while  stating  it;  for  we  find  in  the 
opinion  this  statement:  ''The  true  rule  is  the  referendum  can- 
not be  withheld  by  the  legislature  in  any  case  except  it  be  where 
the  Act  touches  the  immediate  preservation  of  the  public  peace, 
health,  or  safety.    •    •    •    If  the  Act  be  doubtful,  the  question 
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of  emergency  will  be  treated  as  a  legislative  question,  and  the 
doubt  resolved  in  favor  of  the  declaration  of  emergency  made 
by  the  legislative  body."  The  decision  in  the  case  was  by  a 
divided  court,  four  of  the  nine  justices  dissenting,  seeking  the 
adoption  of  the  Oregon  rule ;  the  opinion  has,  however,  been  fol- 
lowed consistently.  {State  v.  Howell,  85  Wash.  294,  Ann.  Cas. 
1916A,  1231,  147  Pac.  1159 ;  State  v.  HoweU,  85  Wash.  281,  147 
Pac.  1162  J  State  v.  Clausen,  85  Wash.  260,  Ann.  Cas.  1916B, 
810,  148  Pac.  28;  State  v.  Howell,  106  Wash.  543,  181  Pac.  37.) 

While  the  deterinination  of  the  question  was  not  necessary  to 
a  decision,  the  supreme  court  of  Ohio  also  declared  against  the 
position  taken  by  respondent,  as  follows:  *' Manifestly  the  legis- 
lature's judgment  in  that  behalf,  as  shown  by  the  Act  itself  and 
the  records  touching  the  same,  is  not  conclusive.  The  people's 
right  to  a  referendum  on  any  Act  of  the  legislature  may  be  as- 
serted, in  a  proper  proceeding  and  at  a  proper  time,  notwith- 
standing the  action  of  the  general  assembly."  {Miami  Coimty 
V.  City  of  Dayton,  92  Ohio  St.  215, 110  N.  E.  726.) 

The  supreme  court  of  California  has  had  the  question  before 
it  in  a  number  of  cases,  and,  while  we  may  not  agree  with  it  on 
the  determination  of  facts  in  certain  cases,  particularly  that  of 
Ex  parte  Hoffman,  155  Cal.  114,  132  Am.  St.  Rep.  75,  99  Pac. 
517,  we  agree  with  its  reasoning  and  with  the  rule  of  law  adopted. 

In  McClure  v.  Nye,  22  Cal.  App.  248,  133  Pac.  1145,  the  court 
said :  ''The  said  legislative  declaration  has  no  greater  elTect  and  is 
no  more  binding  upon  the  court  than  if  the  legislature  had  de- 
clared that  a  certain  measure  is  or  is  not  constitutional.  In  such 
contingency  that  question  would  still  remain  for  the  courts  to  de- 
termine. The  question  before  us  is  simply  one  of  construction  or 
interpretation  of  an  Act  of  the  legislature  and  of  a  provision  of 
the  Constitution,  and  that  is  a  judicial  question."  **This  amend- 
ment to  the  Constitution  provides  a  scheme  for  the  exercise  of 
what  is  known  as  the  initiative  and  referendum,  and,  of  cowrse, 
if  possible,  the  language  should  be  construed  so  as  to  make  effec- 
tive this  reservation  of  power  on  the  part  of  the  people.  It  was 
clearly  their  purpose,  except  where  the  exigency  of  the  public 
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service  demanded  otherwise,  that  no  legislative  enactment  should 
become  operative  until  an  opportunity  was  afforded  the  people  to 
express  their  judgment  as  to  the  merits  of  the  measure.  •  •  • 
The  exceptions  •  •  •  are  ample  enough  to  prevent  any 
menace  to  the  public  welfare  by  reason  of  such  delay  incidental 
to  a  submission  to  popular  vote,  and  they  should  not  be  given 
an  interpretation  so  elastic  as  to  virtually  circumvent  and  nullify 
the  will  of  the  people  so  solemnly  expressed  in  said  constitu- 
tional  provision.'* 

And  in  Bigdon  v.  Common  Council,  30  Cal.  App.  107,  157  Pac. 
513,  the  same  court  says:  "We  do  not  find  it  argued  on  behalf  of 
appellants  that  the  mere  fiat  of  the  council,  expressed  in  the  re- 
pealing ordinance,  to  the  effect  that  the  public  health  and  safety 
demanded  that  the  repealing  ordinance  should  take  immediate 
effect,  is  of  any  force  or  virtue  whatever." 

And  in  Ex  parte  San  Chung,  11  Cal.  App.  511,  105  Pac.  609,. 
the  court  held:  "While,  in  general,  it  is  for  the  legislature  to 
determine  what  laws  and  regulations  are  needed  for  the  public 
health,  safety,  and  comfort,  statutes  attempted  to  be  sustained  as 
an  exercise  of  police  power  must  have  some  relation  to  these 
ends,  and  if,  under  guise  of  police  regulation,  an  attempt  is  made 
to  violate  personal  or  property  rights,  they  will  be  overthrown 
by  the  courts." 

In  Nebraska  the  court  has  declared  that  the  mere  fact  of  de- 
claring an  Act  an  "Emergency  Act"  does  not  make  it  such. 
{State  V.  Pacific  Exp.  Co.,  80  Neb.  823,  18  L.  R.  A.  (n.  s.)  664, 
115  N,  W.  619 ;  and  three  other  cases  against  express  companies, 
disposed  of  by  the  same  opinion,  and  reported  in  80  Neb.  838, 115- 
N.  W.  625.) 

While  Hamilton  v.  Kentucky  Distilleries,  etc.  (U.  S.),  40- 
Sup.  Ct.  Rep.  106,  holds  that  the  court  may  not  pass  upon 
the  necessity  of  the  exercise  of  a  power  possessed,  such  a 
declaration  is  not  controlling  here,  as  it  is  not  the  question 
under  consideration.  Here  we  are  considering,  not  the  exercise 
of  a  discretion  by  the  legislature,  but  the  attempted  abrogation 
by  the  legislature  of  a  power  reserved  to  the  people.    If  the  Act 
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in  question  faUs  within  the  exception  to  the  right  to  exercise 
that  reserved  power,  no  one  will  question  the  right  and  propriety 
of  the  legislative  declaration,  whether  necessary  to  the  Act  or 
not,  nor  will  the  court  attempt  to  interfere.  But  it  must  be  re- 
membered that  we  are  not  passing  upon  the  validity  of  a  statute 
nor  attempting  to  overthrow  any  Act  of  the  legislature.  The 
amendments  made  to  the  primary  law  are  valid  and  will  stand 
as  made  by  the  legislature  unless  rejected  by  the  people  at  the 
polls.  The  only  effect  of  the  decision  of  the  court  will  be  either 
to  declare  the  Act  in  immediate  effect,  and  foreclose  the  people 
of  the  state  from  passing  upon  it,  or  to  permit  the  suspension 
of  the  Act,  in  the  manner  provided  for  in  the  referendum  amend- 
ment to  the  Constitution,  until  such  a  time  as  the  people  shall 
have  the  opportunity  to  either  adopt  or  reject  those  amendments 
at  the  polls.  We  are  merely  called  upon  to  decide  whether  an 
admittedly  vidid  and  proper  Act  of  the  legislature  comes  within 
the  class  of  Acts  which  may,  by  proper  proceedings  provided  for 
in  the  Constitution,  be  referred  to  the  people,  or  whether  it  falls 
within  the  exception  to  the  reserved  right. 

In  the  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  661,  31  L.  Ed. 
205,  8  Sup.  Ct.  Rep.  273,  297,  the  supreme  court  of  the  United 
States  has  this  to  say  on  the  subject :  "The  courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a  solemn  duty — ^to  look 
at  the  substance  of  things,  whenever  they  enter  upon  the  inquiry 
whether  the  legislature  has  transcended  •  •  •  its  authority. 
If,  therefore,  a  statute  purporting  to  have  been  adopted  to  pro- 
tect the  public  health,  the  public  morals,  or  the  public  safety  has 
no  real  or  substantial  relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it  is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby  give  effect  to  the  Con- 
stitution.'* 

The  question  has  never  been  before  this  court,  but  a  somewhat 
analogous  case  is  found  in  State  ex  rel.  Ford  v.  ScTiofield,  53 
Mont.  502,  165  Pac.  594,  in  which  Mr.  Justice  HoUoway,  writ- 
ing the  opinion^  declares  that,  upon  the  question  as  to  who  shall 
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determine  whether  a  general  law  can  be  made  applicable  in  any 
given  instance  the  decisions  are  in  hopeless  conflict.  *'The  cases 
cited  by  respondents  hold  that  the  question  is  one  exclusively  for 
legislative  determination,  while  cases  cited  by  relator  hold  with 
equal  emphasis  that  it  is  one  for  decision  by  the  courts.  •  •  • 
We  find  ourselves  unable  to  agree  entirely  with  either  theory 
established  by  the  adjudications  to  which  reference  has  been 
made.  •  •  •  We  believe  there  are  many  subjects  of  legis- 
lation which,  from  their  inherent  character,  are  subject  to  regu- 
lation by  general  laws,  and  that  the  courts  are  as  advantageously 
situated  as  any  other  department  of  government  to  say  so;  on 
the  other  hand,  there  are  certain  subjects  which  may  or  may  not 
lend  themselves  to  regulation  by  general  laws,  depending  upon 
extrinsic  facts  and  circumstances  which  the  legislature  is  pecu« 
liarly  fitted  to  ascertain  and  determine,  but  which  the  courts  have 
no  means  available  to  ascertain.  Upon  the  first  class  of  subjects 
the  courts  can  and  must  determine  the  applicability  of  general 
laws;  upon  the  second,  the  legislature  must  be  left  free  to  act" 
Here,  as  in  the  Schofield  Case,  we  may  say  that  the  decisions 
are  in  hopeless  conflict;  but  a  careful  analysis  of  all  of  the  au- 
thorities cited  by  appellant  and  respondent,  together  with  others 
disclosed  by  independent  research,  has  convinced  us  that  there 
is  not  so  great  a  conflict  as  would  appear  from  a  superficial 
examination  of  the  authorities.  Much  of  the  confusion  arises 
from  the  assumption,  on  the  part  of  the  courts,  that  there  is  no 
distinction  in  principle  between  those  cases  treating  of  legisla- 
tive declarations  dealing  with  emergency  clauses,  which  merely 
abridge  the  time  in  which  statutes  or  ordinances  shall  go  into 
effect,  and  consequently  raise  merely  the  question  as  to  the  pro- 
priety of  the  legislative  action  under  consideration,  and  that 
class  of  cases  dealing  with  the  preservation  of  the  public  peace, 
health  and  safety,  and  which  infringe  upon  the  reserved  power 
of  the  people  to  refer  the  Act  under  consideration.  As  to  the 
first  class  of  cases,  we  concede  that  the  strict  rules  of  constitu- 
tional and  statutory  construction,  laid  down  in  the  Michigan  case 
cited,  to-wit:  **  Every  intendment  should  be  taken  in  favor  of 
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the  propriety  of  legislative  action/'  and  ''in  case  of  doubt"  the 
doubt  will  be  resolved  ''in  favor  of  the  propriety  of  legislative 
action,"  prevail.  We  are  not  here  called  upon,  however,  to  de- 
termine merely  the  constitutionality  of  a  legislative  Act,  or  to 
decide  as  to  whether  a  legislative  body  clearly  exceeded  its 
anthorily;  but  we  are  to  determine  a  legal  controversy  between 
two  law-making  bodies  of  the  state — on  the  one  hand  the  people, 
who  are  supreme,  the  creator  of  the  legislature,  in  whom,  origi- 
nally, all  power  is  vested;  and,  on  the  other  hand,  the  legisla- 
ture, the  creature  of  the  people.  Sueh  a  controversy,  we  believe, 
involves  more  than  the  determination  of  a  mere  negative  ques- 
tion, as  would  be  the  case  were  we  to  apply  the  Michigan  rule 
strictly. 

We  hold,  therefore,  to  the  rule  laid  down  in  the  case  of  State 
ex  rel.  BrisUmn  v.  Meath,  cited  that  *'When,  therefore,  the  ques- 
tion comes  whether  the  legislature  has  a  right  to  declare  an 
[3]  emergency  which  will  take  away  the  right  of  referendum, 
the  doubt,  if  there  be  any,  should  be  resolved  in  favor  of  the  re- 
served power  of  the  people,  instead  of  in  the  admittedly  unwar- 
ranted declaration  by  the  legislature."  Our  constitutional  pro- 
vision does  not  provide  for  any  declaration  on  the  part  of  the 
legislature  in  order  to  bring  any  Act  within  the  class  on  which 
a  referendum  can  be  ordered.  The  legislature  might,  with  pro- 
priety, determine  the  question,  while  considering  a  bill,  and  in- 
corporate the  fact  conditions  in  the  Act  itself,  but  such  action 
on  their  part  is  not  necessary.  This  proceeding  might  have  been, 
with  equal  propriety,  commenced  had  the  legislature  made  no 
declaration  of  necessity;  the  facts  are  controlling,  and  not  the 
declaration  of  the  legislature,  which,  unsupported  by  facts  shown, 
amounts  to  nothing  more  than  a  legal  conclusion. 

The  declaration  that  the  Act  is  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety  has  no  more  bind- 
ing force  than  would  the  declaration  in  an  Act  that  ''this  Act 
is  constitutional, "  or  "  this  is  a  general  and  not  a  local  or  spe- 
cial Act"     (State  ex  rel.  Brislaum  v.  Meath,  supra;  Ex  parte 
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Ho f man,  supra;  McClure  v.  Nye,  supra.)  The  declaration  is, 
then,  the  '* unwarranted  declaration  of  the  legislature." 

In  this  country  the  power  once  vested  in  a  king  vests  in  the 
people,  and  the  courts  sit  as  their  representatives.  (Bridges  v. 
McAlister,  106  Ky.  791,  90  Am.  St.  Rep.  267,  45  L.  B.  A.  800, 
51  S.  W.  603.)  Under  the  federal  Constitution,  the  duty  of  de- 
termining and  declaring  the  constitutionality  of  an  Act  by  the 
courts  is  imperative.  (U.  S.  Const.,  Art.  VI.)  Whenever,  there- 
fore, a  legal  controversy  arises  over  the  constitutionality  of  an 
Act,  or  as  to  whether  a  given  Act  is  within  or  without  the  author- 
ity of  the  legislature,  the  determination  of  that  fact  is  essentially 
a  judicial  question,  to  be  determined  by  the  courts.  (McClure 
v.  Nye,  supra;  Ex  parte  Ho f  man,  supra;  State  ex  rel.  Brislawn 
V.  Meath,  supra,) 

5.  We  proceed,  then,  to  the  consideration  of  the  Act  itself, 
shorn  of  the  superfluous  conclusion  of  the  legislature  that  the 
Act  is  ''necessary  for  the  immediate  preservation  of  the  public 
peace  and  safety." 

With  the  expediency,  utility,  justice  or  the  necessity  for  the 
[4]  legislation  we  are  not  concerned;  neither  is  it  within  our 
authority,  nor  do  we  wish  to  say  whether  or  not  the  amendments 
enacted  would  improve  the  original  primary  law.  (State  ex  rel. 
Taylor  v.  Duncan,  52  Mont.  69, 155  Pac.  1111;  25  B.  C.  L.  808.) 
All  that  we  are  concerned  with  is  the  necessity  of  the  passage 
of  the  Act,  without  permitting  the  people  to  accept  or  reject  it 
at  the  polls,  under  their  reserved  right,  for  the  immediate  pres- 
ervation of  the  public  peace  and  safety.  This  consideration, 
we  feel  in  the  present  instance,  embraces  more  than  a  mere  scan- 
ning of  the  Act  to  determine  whether  "the  conclusion  is  inevi- 
table" that  the  Act  "does  not  fall  within  the  limitation,"  but 
requires,  under  the  rules  heretofore  laid  down,  an  actual  deter- 
mination on  the  part  of  the  court  as  to  whether  or  not  the  Act 
does  actually  come  within  that  class  of  subjects  necessary  for  the 
immediate  preservation  of  the  public  peace  and  safety.  It  is  no 
idle  play  of  words,  but  an  actual  and  solemn  duty,  devolving 
upon  the  court  to  determine,  as  between  two  litigants  having 
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coextenfiive  power  of  legislation^  except  where  restricted,  as  to 
where  lies  the  right 

''The  people  said  to  the  legislature:  Make  sach  laws  as  you 
will,  but  you  may  not  legislate  so  as  to  take  away  our  right  to 
pass  upon  the  laws  you  have  enacted,  'except  such  laws  as  may 
be  necessary  for  the  immediate  preservation  of  the  peace,  health, 
and  safety.*  •  •  •  To  hold  that  the  old  rule  of  construc- 
tion applies  is  to  write  this  reservation  out  of  the  Constitution. 
*  *  *  The  reservation  in  the  amendment  is  a  declaration  of 
'thou  shalt  not,'  except  it  be  for  the  safety  or  support  of  the 
state.''    (State  ex  rd.  Bridaum  v.  Meaih,  supra.) 

Having  arrived  at  the  conclusion  that  from  the  modem  trend 
of  the  authorities  on  the  comparatively  new  question,  and  from 
reason  and  logic,  the  rule  we  should  adopt  is  that  the  declara- 
tion by  the  legislature  is  not  final  nor  conclusive,  nor  is  to  be 
considered  merely  as  a  contemporaneous  declaration  or  expres- 
sion of  the  legislature,  and  that  the  question  must  be  determined 
by  the  courts  as  arbiters  between  two  equally  powerful  bodies 
of  the  same  branch  of  the  government,  and  in  that  determina- 
tion the  doubt  as  to  whether  the  Act  in  question  is  or  is  not 
immediately  necessary  for  the  purpose  named,  if  any  there  be, 
shall  be  resolved  in  favor  of  the  people,  in  whom  the  power  origi- 
nally vested  and  who  have  reserved  the  power  to  themselves  to 
refer  any  Act,  except  in  those  instances  enumerated,  we  will 
seek  to  apply  the  rules  laid  down  to  the  matters  set  forth. 

In  this  determination  the  utmost  that  we  can  take  into 
[5]  consideration  will  be  the  face  of  the  Act  itself ;  the  history 
of  the  legislation,  and  contemporaneous  declarations  of  the  legis- 
lature (Carpenter  v.  EodgerSy  1  Mont.  90;  Melzner  v.  Northern 
Pac.  By.  Co.,  46  Mont  162,  127  Pac.  146) ;  the  evil  to  be  rem- 
edied (Johnson  v.  Bu4te  C.  Co.,  41  Mont.  158,  48  L.  R.  A.  (n.  s.) 
938,  108  Pac.  1057) ;  and  the  natural  or  absurd  consequences  of 
any  particular  interpretation  (Blevins  v.  Chraham  Co,  (Okl.),  182 
Pac.  247). 

We  find  from  the  face  of  the  Act  that  the  original  primary 
election  law  was  "initiated  and  passed  at  the  general  election  of 
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1912,"  and  has  been  in  force  and  effect  for  more  than  rix  years 
prior  to  the  amendment.  Analyzing  the  Act,  we  find  it  makes 
the  following  changes : 

1.  Changes  the  time  of  holding  primaries  so  that  in  a  presi* 
dential  election  year  we  shall  have  but  one  primary  election. 

2.  Provides  for  rotation  of  names  on  the  primary  ballot. 

3.  Prohibits  a  candidate,  defeated  in  the  primary,  from  ap- 
pearing on  the  ballot  in  the  general  election,  except  under  cer- 
tain conditions. 

4.  Changes  the  primaries  from  "open"  to  "closed"  primaries. 
We  find  from  contemporaneous  declarations  of  the  legislature, 

through  the  joint  committee  report,  that  "the  operation  of  the 
present  primary  law,  during  the  years  it  has  been  in  force  prior 
to  the  election  of  1918,  resulted  in  so  much  complaint  of  the 
interference  by  others  than  members  of  the  party  in  the  primary 
of  the  party,  and  of  the  expense  attendant  upon  holding  two 
primary  elections  in  presidential  years,  and  criticism  directed  at 
other  features  of  the  law,  that"  both  the  Republican  and  the 
Democratic  parties  "paid  heed"  to  the  criticisms,  and  declared 
in  favor  of  amending  the  law ;  that  in  response  to  these  declara- 
tions the  legislative  assembly  of  1919  passed  an  Act  amending 
the  law,  which  Act  was,  however,  to  be  submitted  to  the  people 
at  a  special  election  to  be  held  September  2,  1919.  (Chap.  113, 
Laws  of  1919.)  We  find  further  from  this  report  that  the  pur- 
pose in  submitting  the  Act  to  the  people  at  a  special  election, 
rather  than  to  wait  until  the  general  election  of  1920,  was  that 
it  "would  enable  them  [the  people]  to  decide  upon  such  amend- 
ments, without  having  the  question  confused  or  obscured  by 
being  voted  upon  at  a  general  election,  where  a  multitude  of 
other  important  questions  and  the  selection  of  many  candidates 
for  various  ofiSces  might  tend  to  preclude  a  careful  consideration 
of  the  law  so  submitted."  Certain  persons  having  attempted  to 
subject  the  referendum  measure  to  a  referendum  by  petition,  the 
secretary  of  state,  on  advice  of  the  attorney  general,  attempted 
to  halt  the  special  election,  and  the  committee,  deeming  the  time 
too  short  to  determine  the  matter,  recommended  further  action 
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by  the  legialature,  *'in  view  of  the  general  sentiment  in  favor  of 
amending  the  present  law  so  as  to  preserve  party  unity  and  in- 
tegrity, and  to  save  the  expense  of  two  primaries  in  presidential 
election  years,  and  to  correct  other  manifest  imperfections  in 
the  present  law." 

As  to  the  duplication  of  primary  elections  in  presidential  Sec- 
tion years,  the  matter  was  called  to  the  attention  of  the  court, 
and  by  this  court  called  to  the  attention  of  the  people  in  Decenir 
ber  of  1915,  by  the  opinion  of  this  court,  speaking  through  Mr. 
Justice  Sanner,  in  State  ex  rel.  Taylor  v.  Duncan,  52  Mont.  69, 
155  Pac.  1111,  where  the  court  said:  ''That  these  [the  primary 
election]  laws  are  an  attempt  by  the  people  to  enact  in  this  state 
the  general  features  of  the  primary  law  of  Oregon  cannot  be 
open  to  doubt,  and  it  must  likewise  be  conceded  that  the  effort 
to  adapt  the  provisions  of  that  law  to  the  legislative  and  other 
conditions  of  this  state  has  been  most  unskillfully  performed. 
*  •  •  The  Oregon  law  •  •  •  constituting  one  law,  the 
effect  of  which  is  to  require  but  one  primary  election  in  presi- 
dential years.  Had  it  been  the  intention  to  so  provide  in  this 
state,  the  Oregon  law  as  a  whole  would  doubtless  have  been  en- 
acted in  one  law.    This  was  not  done." 

The  court  will  take  judicial  notice  of  the  fact  that  between 
[6]  the  time  of  the  adoption  of  the  primary  election  law  and 
the  convening  of  the  extraordinary  session  of  the  legislature  in 
1919  three  general  elections  had  been  held  in  the  state,  and  three 
primary  elections  for  the  nomination  of  state  and  county  officers, 
and  one  primary  election  for  the  nomination  of  presidential 
electors,  and  that  during  said  period  the  legislature  had  con- 
vened in  regular  session  four  times,  and,  in  addition  thereto,  a 
special  session  of  the  legislative  assembly  was  called  in  the  year 
1918. 

Finally,  we  have  the  contemporaneous  declaration  of  the  legis- 
lature contained  in  the  Act  itself,  that  ''this  Act  is  declared  to 
be  an  emergency  law,  and  a  law  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety."  (See.  IS,  Chap. 
28,  Laws  Extra.  Session  1919.) 
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We  feel  that  the  foregoing  resumS  contains  the  limit  of  the 
matters  which  the  court  may  take  into  consideration  in  deter- 
mining the  question. 

The  two  Acts  under  consideration — that  is,  the  originally  ini- 
tiated primary  election  law  and  the  amendments  thereto,  which 
[7]  the  legislature  has  declared  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety — present  the  diver- 
gent views  of  the  people  of  the  state  as  to  the  policy  to  be  em- 
ployed in  the  holding  of  primary  elections,  the  people  having 
provided  for  an  "open"  primary,  and  the  legislature  having 
changed  it  to  a  *' closed"  primary.  Given  the  opportunity,  the 
people  may  desire  to  adopt  the  policy  favored  by  the  legislature. 
We  are  told  by  the  record  of  the  legislature  that  a  demand  had 
arisen  for  such  a  change,  and  that  great  abuses  had  crept  in 
which  threaten  ** party  unity  and  integrity";  yet  the  state  has 
gone  through  at  least  three  general  elections,  three  primary  elec- 
tions for  state  and  county  officers,  and  one  for  presidential 
electors,  under  the  old  law,  without  the  "immediate  necessity" 
being  so  crying  as  to  result  in  action ;  the  legislature  has  been  in 
regular  session  three  times,  and  once  before,  in  the  year  1918,  was 
in  special  session,  without  definite  action  being  taken  until  the 
regular  session  of  1919.  At  that  time,  it  is  true,  amendments 
were  passed  and  referred  to  the  people,  the  legislature  calling 
for  a  special  election  to  be  held  September  2,  1919 ;  but  was  the 
special  session  called  because  the  legislature  deemed  it  necessary 
to  change  the  primary  law  before  another  primary  election  could 
be  held  t  Not  at  all ;  the  reason  for  the  calling  of  a  special  elec- 
tion was  declared  by  the  legislature  to  be  that  it  would  enable 
the  people  "to  decide  upon  such  amendments  without  having  the 
question  confused  or  obscured  by  being  voted  upon  at  a  general 
election,  where  a  multitude  of  other  important  questions  and  the 
election  of  many  candidates  for  various  offices  might  tend  to 
preclude  a  careful  consideration  of  the  law  so  submitted." 
(Report  of  special  committee.)  A  question  having  arisen  over 
the  holding  of  the  special  election,  the  committee  recommended 
further  action  of  the  legislature,  to  the  end  that  the  primary  law 
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might  be  amended ;  for  what  purpose  t  Was  it  for  the  immedi- 
ate preservation  of  the  peace  and  safety  of  the  state  t  We  find 
the  declaration  of  this  purpose  also  in  the  report  of  the  com- 
mittee, which  recommends  the  change  ''so  as  to  preserve  party 
unity  and  int^rity,  and  save  the  expense  of  holding  two  pri- 
maries in  presidential  election  years,  and  to  correct  other  mani- 
fest imperfections  in  the  law."  Again,  a  matter  of  policy, 
difference  of  opinion  or  judgment,  as  to  which  is  the  best  method 
of  handling  elections,  were  the  people  to  reject  the  amendments. 

Of  the  policy  of  the  Act  we  have  nothing  to  say ;  it  is  not  for 
us  to  pass  upon,  but  is  a  question  between  the  people  and  the 
legislature ;  and  certainly  the  people  have  not  given  to  the  legis- 
lature plenary  power  to  determine  questions  of  policy,  and  thus 
preclude  the  mass  of  the  people  from  passing  upon  the  same. 

Three  elections  had  been  held  under  the  old  primary  law ;  aU 
the  present  state  and  county  officials,  district  judges,  and  mem- 
bers of  the  supreme  court,  except  as  to  those  appointed  to  fill 
vacancies,  and  every  member  of  the  legislature  making  the  decla- 
ration above,  were  nominated  for  the  office  to  which  they  were 
afterward  elected.  No  sudden  emergency,  no  extraordinaiy 
event,  no  immediate  necessity  arose  between  the  adjournment 
of  the  regular  and  the  convening  of  the  special  session  of  the 
legislature  in  1919.  Why,  then,  the  declaration  of  necessity  at 
the  later  datet  Or,  if  conditions  were  the  same  then  as  they 
had  been  during  several  years  prior  thereto,  and  at  the  time  of 
the  holding  of  former  primary  elections,  why  the  necessity  at 
all?  Can  it  be  said  that  under  such  conditions  the  legislature 
was  justified  in  declaring  that  the  delay  incident  to  a  referen- 
dum would  be  an  immediate  menace  to  the  public  peace  and 
safety  t    We  think  not. 

Whether  those  states  which  still  adhere  to  the  system  of  vest- 
ing all  legislative  power  in  the  legislature,  or  those  which  have 
adopted  the  initiative  and  referendum,  and  whether,  in  the  latter 
class,  those  which  have  the  open  primary  or  the  closed  primary, 
have  followed  the  more  correct  system,  is  not  for  us  to  deter- 
mine.   In  this  state  it  is  the  fundamental  law  that  the  people 
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[8]  may  themselves  propose  legislation,  and  may  refer  all  Acts 
passed  by  the  legislative  body,  suspending  the  operation  of  those 
Acts  until  the  people  have  had  the  opportunity  to  either  accept 
or  reject  them  at  the  polls,  except  as  to  those  Acts  enumerated 
in  the  constitutional  amendment;  and,  as  to  the  particular  ex- 
ception here  under  consideration,  it  is  clear  that  the  people  did 
not  intend  that  the  exception  should  extend  further  than  to  those 
matters  arising  out  of  some  unforeseen  menace,  public  calamity, 
accident,  sudden  emergency,  extraordinary  occurrence  or  un- 
precedented climatic  conditions,  rendering  immediate  action 
imperative  to  prevent  serious  or  irreparable  injury  to  the  pub- 
lic. It  was  certainly  not  the  intention  of  the  people,  having  de- 
termined to  depart  from  the  policy  of  vesting  all  legislative 
power  in  a  representative  body,  and  to  reserve  to  themselves  the 
right  to  pass  upon  all  Acts  of  the  legislature,  except  as  to  those 
necessary  for  the  immediate  preservation  of  the  public  peace, 
public  health,  or  public  safety,  to  then  place  in  the  hands  of  the 
legislature  a  weapon  to  defeat  and  destroy  that  power  so  reserved 
and  to  nullify  the  constitutional  reservation  thereof. 

In  considering  the  Act  before  us  we  are  apt  to  think  only  of 
the  Act  of  the  legislature,  and  forget  that  we  are  construing  the 
Act  of  the  people,  the  constitutional  amendment  providing  for 
the  initiative  and  referendum,  and  that  the  authority  of  the 
legislature  to  pass  Acts  without  subjecting  them  to  the  referen- 
dum is  subordinate  to  the  greater  question  of  the  right  of  the 
people  to  refer  all  Acts,  unless  they  come  within  that  classifi- 
cation of  subjects  on  which  the  public  interest  requires  immedi- 
ate action.  Therefore  the  rules  of  constitutional  and  statutory 
construction  apply  primarily  to  the  constitutional  provision 
under  discussion,  and,  if  they  conflict  with  the  application  of 
the  rules  to  the  Act  under  consideration,  the  latter  must  give 
way  to  the  former.  For  example :  In  construing  an  Act  the 
intention  of  the  law-making  body  should  be  ascertained  and 
given  effect ;  in  this  instance,  the  intention  of  what  law-making 
body !    The  answer  is,  the  intention  of  the  soverdgn  people  in 
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the  enactment  and  adoption  of  the  constitutional  amendment 
providing  for  the  initiative  and  referendum. 

To  hold  that  the  courts  are  powerless  to  act,  or  to  hold  that^ 
having  assumed  authority,  they  can  go  no  further  than  to  in- 
quire as  to  whether,  from  the  face  of  the  Act,  it  appears  that 
''it  is  inevitable  that  the  Act  does  not  fall  within  the  classifica- 
tion," is  to  thwart  the  intention  of  the  people  in  the  adoption 
of  the  initiative  and  referendum  amendment,  and  to  declare  that 
the  legislature,  created  by  the  people,  is  more  powerful  and  en- 
titled to  greater  consideration  at  the  hands  of  the  courts  than  its 
creator. 

If  we  adopt  the  Michigan  rule  strictly,  as  declared  by  Justice 
Brooke  and  approved  by  a  divided  court  in  that  state,  we  might 
as  well  go  all  the  way,  and  adopt  the  Oregon  rule ;  for  we  may 
apply  that  test  to  nine  out  of  every  ten  enactments  of  the  legis- 
lature in  either  regular  or  special  session,  and  we  must  then  de- 
clare that  ''we  cannot  say  that  it  is  inevitable  that  the  Act  does 
not  fall  within  the  classification/'  Applying  that  test,  we  are 
but  testing  the  necessity  of  the  enactment  under  any  circum- 
stances, not  the  immediate  necessity,  required  to  warrant  the 
extraordinary  action  preventing  referendum  to  the  people. 

Applying  the  rule  contended  for  to  its  logical  conclusion,  the 
interpretation  becomes  absurd.  As  illustrative  of  the  lengths  to 
which  a  legislature  might  go,  if  the  courts  are  not  permitted  to 
review  their  action,  we  wish  to  quote  from  State  v.  Crawford, 
supra,  where,  after  stating  that,  of  the  273  Acts  of  the  legislative 
assembly  of  1914,  64  were  passed  with  the  emergency  clause 
attached,  the  writer  continues:  "As  the  Laws  of  1917  have  not 
yet  been  published,  I  cannot  give  so  definite  a  statement  regard- 
ing the  emergency  clauses — ^many  of  them  are  framed  under 
section  67,  and  others  under  the  peace,  health  and  safety  section; 
Thus,  the  Sabbath  bill  declares  it  necessary  for  the  peace,  health 
and  safety  that  the  bill  should  take  effect  and  be  in  force  from 
and  after  its  passage.  A  bill  appropriating  $1,500  for  railroad 
commissioners  declares  it  necessary  for  the  peace,  health  and 
safety ;  and  so  of  a  bill  appropriating  a  few  dollars  for  the  school 
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of  mines ;  and  so  of  a  bill  taking  private  property  to  lay  out  a 

highway.    And  a  bill  appropriating  $75  expense  on  a  bust  of 

Abraham  Lincoln  is  declared  necessary  for  the  public  peace, 

health  and  safety." 

Clearly  the  Act  in  question,  stripped  of  the  superfluous 
[9]  declaration  of  the  legislature,  contains  nothing  to  warrant 
the  assumption  that  it  is  necessary  for  the  immediate  preserva* 
tion  of  either  the  peace  or  safety  of  the  state;  nor  is  there  any- 
thing in  the  history  of  the  legislation,  the  contemporaneous  decla- 
rations of  the  legislature,  the  purpose  of  the  Act,  or  the  evils 
sought  to  be  remedied,  showing  a  fact  condition  justifying  either 
the  legislature  or  the  court  from  withdrawing  the  Act  from  con- 
sideration of  the  people. 

Under  our  system  of  government  the  people  rule,  and  that 
rule  is  by  the  majority ;  it  is  the  duty  of  the  minority  to  bow  to 
the  edict  of  the  majority  in  matters  of  policy  and  procedure. 
To  say  that  the  Act  must  stand  without  submission  to  the  people, 
out  of  fear  that  they  will  not  adopt  the  amendments,  is  to 
overthrow  the  rule  of  the  majority  and  substitute  that  of  the 
minority. 

We  find  that  the  Act  amending  the  primary  election  law  does 
not  come  within  the  purview  of  the  exception,  and  is  subject  to 
the  referendum  as  provided  by  the  constitutional  provision ;  and 
therefore  the  judgment  of  the  lower  court  is  reversed,  the  writ 
of  prohibition  set  aside,  and  the  cause  is  remanded,  with  direc- 
tion to  dismiss  the  proceeding. 

Mb.  Justice  Hukly  and  Mb.  Justice  Coopeb  concur. 

Mb.  Justice  Holldway:  I  dissent.  While  it  is  incumbent 
upon  this  court  to  maintain  the  referendum  amendment  to  our 
Constitution  in  its  utmost  vigor,  the  referendum  itself  is  not  all 
inclusive.  In  adopting  it  the  people  particularly  excepted  from 
its  operation  **laws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  and  safety,"  and  this  exception  is 
as  vital  a  part  of  the  Constitution  as  is  the  referendum  itself. 
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and  to  give  full  force  and  meaning  to  the  exception  is  a  duty  aa 
imperative  as  any  other  imposed  upon  this  court.  Whether  the 
Act  in  question  comes  within  the  exception,  and  is  therefore  not 
subject  to  the  referendum,  depends  upon  the  answer  to  two  ques- 
tions: (1)  Does  the  subject  matter  of  the  Act  bear  any  reason- 
able relationship  to  the  public  peace  or  safety!  and  (2)  did 
there  exist  such  an  emergency  as  rendered  it  necessary  that  the 
Act  be  effective  immediately  t  The  first  is  a  question  of  law ;  the 
second  a  question  of  fact.  The  first  involves  the  essential  ele- 
ment of  an  exercise  of  legislative  power;  the  second  involves  the 
exercise  of  legislative  discretion. 

1.  Neither  reason  nor  authority  supports  the  view  that  the 
terms  "public  peace,"  *' health*'  and  ''safety "have  to  do  only 
with  extraordinary  occurrences  arising  out  of  public  calamity, 
such  as  insurrection,  pestilence,  invasion  or  rebellion.  In  Mugler 
V.  Kansas,  123  U.  S.  623,  662,  31  L.  Ed.  205,  8  Sup.  Ct.  Rep.  273, 
297  [see,  also,  Rose's  U.  S.  Notes],  the  supreme  court  of  the 
United  States  said :  "We  cannot  shut  out  of  view  the  fact,  within 
the  knowledge  of  all,  that  the  public  health,  the  public  morals, 
and  the  public  safety  may  be  endangered  by  the  general  use  of 
intoxicating  drinks." 

Throughout  the  legislative  history  of  Montana,  from  its  organ- 
ization as  a  territory  to  the  present  time,  the  term  "public 
peace"  has  been  used  as  synonymous  with  good  order  in  society ; 
ix>  denote  quiet,  and  freedom  from  agitation  or  disturbance. 
(6  Words  ft  Phrases,  5806.)  "Public  safety"  means  public 
security,  and  relates  to  matters  affecting  the  stability  and  orderly 
and  efficient  administration  of  government,  and  the  general  wel- 
fare of  the  people  as  indicated  in  the  Hurler  Case,  above. 

There  is  no  mathematical  rule  by  which  to  determine  whether 
election  laws  do  or  do  not  affect  the  public  peace  or  safety ;  but 
I  undertake  to  say  that  no  other  subjects  are  more  intimately 
connected  with  the  public  peace  and  security  than  honesty  and 
integrity  in  politics,  which  are  sought  to  be  secured  by  our  elec- 
tion laws.  But  if  there  is  any  reasonable  doubt,  however,  as  to 
whether  the  Act  in  question  bears  a  real  or  substantial  relation 
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to  the  public  peace  op  safety,  the  court  should  not  interfere  to 
thwart  the  legislative  will.  Every  reasonable  intendment  should 
be  taken  in  favor  of  the  propriety  of  l^islative  action;  and  it 
is  only  when  a  statute  purporting  to  have  been  enacted  to  pro- 
tect the  public  peace  or  safety  does  not  touch  either  of  those 
objects,  or  is  a  palpable  invasion  of  rights  secured  by  the  Con- 
stitution, that  the  courts  may  interfere.  These  rules  are  ele- 
mentary, and  arise  of  necessity  from  the  relationship  existing 
between  the  co-ordinate  branches  of  our  government.  (Mtigler 
v.  Kansas,  above;  Attorney  Oeneral  v.  Lindsay,  178  Mich.  524,. 
145  N.  W.  98 ;  State  ex  rel.  Case  v.  Howell,  85  Wash.  281,  147 
Pac.  1162 ;  State  v.  Moore,  76  Ark.  197,  70  L.  R.  A.  671,  88  S.  W. 
881 ;  State  v.  Wkisman,  36  S.  D.  260,  L.  B.  A.  1917B,  1,  154 
N.  W.  707.) 

The  legislature  of  this  state  possesses  plenary  law-making- 
power,  except  in  so  far  as  it  is  limited  by  the  state  Constitution 
and  by  the  supreme  law  of  the  land  (State  ex  rel.  Evans  v» 
Stewart,  53  Mont.  18,  161  Pac.  309);  and  this  rule  was  not 
affected  in  the  least  by  the  adoption  of  the  initiative  and  refer- 
endum amendment.  As  a  corollary  of  this  is  the  rule  that  a 
statute  will  not  be  declared  unconstitutional  unless  its  nullity  ia 
placed  beyond  reasonable  doubt.  {State  ex  rel.  Hay  v.  Alder- 
son,  49  Mont.  387,  Ann,  Cas.  1916B,  39,  142  Pac.  210.) 

It  cannot  be  said  that  the  Act  in  question  bears  no  reasonable 
relationship  to  the  public  peace  or  safety,  and  the  effect  of  the 
majority  opinion  is  to  render  the  exception  to  the  referendum 
amendment  a  dead  letter. 

2.  Whether  an  emergency  existed  which  made  it  necessary 
that  the  Act  should  be  effective  immediately  involves  only  a 
question  of  fact;  and  it  is  elementary  that  whenever  the  right 
to  enact  a  particular  law  depends  upon  the  existence  of  facts,  it 
will  be  presumed  that  the  legislature,  in  the  exercise  of  its  appro- 
priate functions,  found  the  facts,  and  no  authority  is  conferred 
upon  the  courts  to  consider  evidence  to  impeach  the  legislature's 
findings.     (Stevenson  v.  Colgan,  91  Cal.  649^  25  Am.  St.  Rep» 
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230,  14  L.  E.  A.  459,  27  Pac.  1089,  and  numerous  cases  cited  in 
the  note  to  this  case  reported  in  14  L.  B.  A.  459.) 

The  pronouncement  by  the  majority  that  the  finding  that  an 
emergency  existed  is  ''the  unwarranted  declaration  of  the  legis- 
lature" rests  only  on  the  bare  ipse  dixit. 

It  is  said  that  the  ''facts  are  controlling  and  not  the  declara^ 
tion  of  the  l^slature,"  and  the  controversy  is  determined  as 
one  of  fact ;  but  the  conclusion  is  made  to  depend  upon  only  such 
evidence  as  is  furnished  by  the  documents  referred  to.  What* 
ever  other  evidence  may  have  been  before  the  legislature  to  jus* 
tify  its  finding  that  an  emergency  existed  is  not  known  to  thia 
court,  and,  from  the  very  nature  of  the  case,  could  not  be  known. 

Conceding,  for  the  sake  of  argument,  that  in  this  instance  the 
court  may  consider  extraneous  matters,  it  is,  to  say  the  least,  a 
most  extraordinary  proceeding  to  determine  the  controversy 
upon  a  x)ortion  of  the  evidence  only. 

Mr.  Chdeb*  Justigb  Brantlt  :  I  concur  in  the  dissenting  opin-- 
ion  of  Mb.  Justice  Holloway. 
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Railroads — Master  and  Servant — Personal  Injuries — Employ^ 
ers*  Liability  Act — Evidence — Mortality  and  Annuity  Tailes^ 
— Loss  of  Sight — Contributory  Negligence — Partial  Defense — 
Pleading — Burden  of  Proof — Instructions — Physical  Examin^ 
ation  of  Plaintiff — Assumption  of  Risk. 

m 

Personal  Injuries — ^Master  and  Serrant — ^Bailroads — ^Excessive  Verdict. 

1.  Held,  tliat  a  verdict  for  $17,500  for  the  partial  loss  of  plaintiffs 
left  eyBf  the  sight  of  the  right  having  been  destroyed  manj  years  before, 
was  excessive,  it  appearing  that  he  was  sixty-seven  years  of  age,  with  a 
life  expectancy  of  ten  years,  was  at  the  time  of  the  accident,  and  had 
57  Mont. — 12 
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been  for  the   five  years   preceding,   earning  $50  a  month  operating  a 
etationarj  gasoline  engine  at  a  water-tank. 
Game — Mortality  Table — ^Evidence. 

2.  Mortality  tables  are  competent  evidence  to  aid  tbe  jury  in  deter- 
mining the  probable  duration  of  the  life  of  an  injured  employee,  and 
may  be  used  to  aid  them,  by  comparing  his  earnings  before  and  after 
the  injury,  to  ascertain  the  amount  which  will  compensate  him  for  his 
loss  by  reason  of  impairment  of  his  earning  capacity. 

Same — Damages — Mortality  and  Annuity  Tables. 

3.  In  determining  the  amount  to  be  awarded  plaintiff  in  a  personal 
injury  action,  the  jury  must  be  left  to  exercise  their  discretion,  unlim- 
ited by  any  fixed  standard,  after  examining  the  facts  and  circumstances 
of  the  case,  considering  annuity  and  mortsdity  tables,  etc 

Same — Mortality  Tables — £»vidence — Purpose  of  Introduction. 

4.  The  office  of  mortality  tables  in  a  personal  injury  case  is  to  furnish 
the  jury  a  basis  by  which  they  may  ascertain  the  present  worth  of  the 
several  sums  which,  but  for  the  injury,  would  have  been  received  by 
plaintiff  in  the  form  of  deferred  payments,  and  the  earning  power  of 
money  in  the  general  community  in  which  the  injury  occurred;  they 
can  only  serve  as  a  guide  in  determining  the  amount  of  the  verdict  and 
not  as  an  absolute  standard  by  which  to  fix  the  award. 

Same — Instructions — Mortality  and  Annuity  Tables — ^Not  to  be  Viewed  as 
Definite  Standard  for  Awarding  Damages. 

5.  Eeld,  that  an  instruction  from  which  the  jury  could  infer  that  they 
were  at  liberty  to  regard  mortality  and  annuity  tables  as  furnishing 
an  authorized  and  definite  standard  by  which  they  might  fix  their 
award  in  a  personal  injury  action,  was  prejudicially  erroneous. 

Same — !Loss  of  Sight — Cost  of  Attendant — Evidence^ When  Incompetent. 

6.  Evidence  that  it  would  cost  $100  a  month  to  provide  an  attendant 
for  a  blind  man,  held  incompetent  where  the  question  whether  plain- 
tiff, where  sight,  though  impaired,  was  not  destroyed,  would  ever 
need  an  attendant  was  left  to  speculation  as  to  wha.t  might  or  might 
not  occur  in  the  future. 

Same — Total  Blindness — Oare  and  Attendance — ^Damages. 

7.  Ohiter:  In  a  case  in  which  the  plaintiff  has  become  totally  blind 
by  reason  of  the  injury  complained  of,  or  where  there  is  evidence 
tending  to  show  a  reasonable  probability  that  the  injury  will  finally 
produce  that  result,  the  jury  may,  in  assessing  the  damages,  take 
into  consideration  the  fact  that  he  will  need  care  and  attention  by 
others,  if  there  is  evidence  showing  with  reasonable  certainty  that 
such  need  will  arise  and  when  it  will  arise. 

Same — Employers'  Liability  Act — Purpose  of  Legislation. 

8.  The  purpose  of  the  legislature  in  enacting  the  Employers'  Liability 
Act  (Gliap.  29,  Laws  1911)  was  to  substit\ite  for  the  benefit  of  railway 
employees  the  action  provided  by  it,  in  place  of  the  eommon-law  action, 
and,  in  case  of  death,  to  create  a  new  cause  of  action  in  favor  of  the 
dependents  named,  for  the  pecuniary  loss  suffered  by  them. 

Same — 'Employers'  Liability  Act — ^Pleadings. 

9.  The  Employers'  Liability  Act  (Chap.  29,  Laws  1911),  does  not 
change  in  any  particular  the  form  of  the  statement  of  plaintiff's  cause 
of  action  from  that  at  common  law,  but  does  require  aU  the  other  plead- 
ings to  be  so  formulated  as  to  present  the  issues  arising  upon  de- 
fenses permitted  by  it,  including  the  matter  which  may  be  alleged 
in  mitigation  of  damages. 

Same— Contributory  Negligence — ^Burden  of  Proof. 

10.  Held,  that  the  rule  that  in  a  personal  injury  aetioB  the  burden  of 
l^leading  and  proving  contributory  negligence  on  the  part  of  tha  plain- 


57  Mont.]     Cornell  v.  Gbeat  Nobthebn  By.  Co.  et  au        179 

tiff  is  upon  defendast  wbs  not  changed  bj  tlie  Employers*  Liabilitjr  Act, 
jiipm^  and  that  refusal  of  an  offered  instruction  placing  the  burden 
upon  plaintiff  was  proper. 

Same — Oontribotory  Negligence — ^Partial  Defense — 'Must  be  Pleaded. 

11.  Under  the  rule  of  comparatiye  negligence  declared  by  Chapter  29, 
Laws  of  1911,  contributory  negligence  on  the  part  of  plaintiff  is  a  par- 
tial defense  which  must  be  pleaded. 

Same — Physical  Ekaniination — ^Instructions — ^Proper  Refusal. 

12.  An  instruction  that  plaintiff's  refusal  to  submit  to  a  physical  exam- 
ination in  the  presence  of  the  jury  might  be  considered  by  them  and 
giyen  sach  weight  as  they  might  in  their  discretion  deem  properi  htld 
properly  refused,  the  defendant,  under  May  ▼.  Nothem  Pac.  By,  Co., 
32  Mont.  522,  not  having  any  right  to  demand  such  an  examination. 

Same — Assumption  of  Risk — When  Defense  not  Available. 

13.  Held,  that  the  defense  of  assumption  of  risk  was  not  available  to 
defendant,  in  an  action  under  Chapter  29,  Liaws  of  1911,  where 
such  risk  arose  by  reason  of  the  negligence  of  one  of  defendant  com- 
pany's employees  in  failing  to  make  proper  repairs  on  a  gasoline  engine 
when  called  to  his  attention. 

Same — Assumption  of  Risk — Jury  Question. 

14.  The  question  whether  plaintiff  assumed  the  risk  incident  to  re- 
maining in  defendant's  employment  for  a  period  of  two  months  and  a 
half  after  repairs  on  a  gasoline  engine  became  necessary,  but  were  not 
made,  was  a  question  to  be  determined  by  the  jury. 

[On  excessiveness  of  verdicts  in  actions  for  personal  injuries  in  impair- 
ment or  loss  of  eyes,  see  comprehensive  note  in  !■.  B.  A.  1915F,  199.] 

[On  the  use  of  mortality  tables  as  evidence,  see  notes  in  40  la.  B.  A. 
<»3;  li.  B.  A.  19180,  1071.] 

Appeal  from  District  Court,  Mv^selshell  County;  Geo.  P. 
Jones,  Judge. 

Action  by  "William  D.  Cornell  against  the  Great  Northern 
Railway  Company  and  another.  Prom  a  judgment  for  plaintiff 
and  a  denial  of  a  new  trial,  defendants  appeal.  Bcversed  and 
remanded. 

Messrs,  Veazey  dk  Yeazey,  for  Appellants,  submitted  a  brief; 
Mr.  /.  Parker  Veazey ,  Jr.,  argued  the  cause  orally. 

The  Excessiveness  of  the  Award:  The  plaintiff  was  sixty- 
seven  years  of  age.  This  is  a  case,  therefore,  where  practically 
the  injured  man's  working  days  were  over.  It  is  a  case  almost 
without  parallel  in  injury  cases  where  the  age  of  the  plaintiff 
was  so  great.  As  far  as  any  reported  cases  showing  what  awards 
have  been  given  for  similar  injuries,  it  is  absolutely  without 
parallel,  all  the  reported  cases  involving  awards  to  persons  of 
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a  much  different  age.  We  refer  the  court  to  the  very  elaborate 
note  in  L.  R.  A.  (n.  s.)  1915F,  pages  30  to  512,  setting  forth 
excessiveness  in  personal  injury  verdicts,  in  cases  embracing  per- 
sonal injuries  of  every  conceivable  kind.  Loss  of  or  injury  to 
eyes  is  covered  on  pages  194  to  199.  We  submit  the  following 
authorities  from  that  note :  Olwell  v.  Skobis,  126  Wis.  308,  105 
N.  W.  777 ;  De  la  Vergne  etc.  Mach.  Co.  v.  StoM,  24  Tex.  Cr.  471, 
60  S.  W.  319 ;  Cook  v.  Missouri  Pac.  R.  Co.,  94  Mo.  App.  417,  68 
S.  W.  230;  Muetze  v.  Procasky,  126  111.  App.  589;  Peterson  v. 
Roessler  etc.  Chemical  Co.,  131  Fed.  156.  In  this  case,  by  com- 
parison with  other  cases,  all  of  the  facts  on  damage  are  against 
the  plaintiff — extreme  age,  short  expectancy,  low  earnings,  pre- 
vious injury,  and  mere  impairment,  though  an  actual  impair- 
ment, of  vision  as  distinguished  from  total  loss  of  sight.  The 
amount  to  be  fixed  by  the  court  should  be  consistent  with  these 
facts,  and  should  be  able  to  stand  comparison  if  a  case  were 
before  the  court  where  the  reverse  picture  were  presented. 

The  whole  matter  of  annuity  tables  has  been,  we  find,  so 
thoroughly  canvassed  by  this  court  and  by  the  supreme  court 
of  the  United  States,  that  we  will  content  ourselves  by  citing  but 
one  case  from  the  supreme  court  of  the  United  States  and  four 
cases  from  the  supreme  court  of  this  state:  Bovrke  v.  Butte 
Elec.  &  Power  Co.,  33  Mont.  267,  288,  83  Pac.  470;  Lewis  ▼. 
Northern  Pac.  Ry.  Co.,  36  Mont.  207,  224,  92  Pac.  469 ;  Robin^ 
son  V.  Helena  Light  dk  Ry.  Co.,  38  Mont.  222,  245,  99  Pac.  837 ; 
Moyse  v.  Northern  Pac.  Ry.  Co.,  41  Mont.  272,  291,  108  Pac. 
1062 ;  Vicksburg  etc.  Ry.  Co.  v.  Putrmn,  118  U.  S.  545,  30  L.  Ed. 
257,  7  Sup.  Ct.  Rep.  1. 

The  Act  of  1911  (Chapter  29)  is  not  a  mere  fellow-eervant 
statute.  It  is  a  law  imposing  liability  for  primary  as  well 
as  secondary  negligence.  It  imposes  liability  for  negligence 
of  vice-principals  of  officers,  as  well  as  for  negligence  of 
fellow-employees  in  train  movements,  and  it  also  imposes 
liability  to  all  railway  employees  for  injuries  resulting  in 
whole  or  in  part  '*by  reason  of  any  defect  or  insufficiency  due 
to  its  negligence  in  its  engines^  appliances,  machinery,  works  or 
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other  equipment. '^  The  statute,  therefore,  covers  this  case,  as 
this  is  an  injury  claimed  to  have  resulted  from  defects  in  en- 
gines, appliances,  machinery,  works  or  other  equipment. 

May  the  plaintiff,  however,  elect  to  sue  at  common  law  instead 
of  under  the  statute?  The  Act  of  1911  is  a  full  and  complete 
exposition  of  the  views  of  the  legislature  as  to  what  should  be 
the  liability  of  railway  corporations  for  injuries  to,  and  death 
of,  its  employees.  It  covers  everything.  As  stated,  it  is  not 
a  mere  fellow-servant  law,  but  is  a  law  defining,  and  intended 
to  define,  the  full  and  complete  liability  of  railway  companies 
to  its  employees.  In  death  suits  it  will  be  noted  that  it  gives 
the  right  of  action  to  new  beneficiaries,  and  in  some  respects  en- 
larges and  in  other  respects  curtails  the  list  of  beneficiaries.  It 
is  also  clear  that  it  was  the  intention  of  the  legislature  to  do 
away  with  all  confusion  existing  in  existing  l^islation  (distinc- 
tions between  survival  actions  and  death  actions,  between  in- 
stantaneous death  and  other  deaths,  between  fellow-servant  de- 
fenses and  contributory  negligence),  and  to  embrace  in  one  law 
a  definition  of  the  entire  liability,  and  to  make  that  liability 
conform  to  the  federal  law:  the  liability  to  the  intrastate  em- 
ployee was  to  be  the  same  as  the  liability  to  the  interstate  em- 
ployee. 

Moreover,  sections  6213  and  8060,  Revised  Godes,  provide  that 
^'In  this  state  there  is  no  common  law  in  any  case  where  the 
law  is  declared  by  the  Godes  or  other  statute."  The  effect  of 
this  statute  cannot  be  misunderstood.  It  has  been  applied  in 
the  following  cases,  which  are  helpful  here:  State  v.  Crowe,  39 
Mont  174, 178, 18  Ann.  Gas.  643, 102  Pac.  579 ;  Marron  v.  Oreat 
Northern  By.  Co.,  46  Mont.  593,  603, 129  Pac.  1055;  In  re  Beck's 
Estate,  44  Mont.  561,  580,  121  Pac.  784,  1057 ;  Truro  v.  Pass- 
more,  38  Mont.  544,  549,  100  Pac.  966 ;  Cunningham  v.  North- 
western Imp.  Co.,  44  Mont.  180,  181,  216,  119  Pac.  554;  Mo- 
Knight  V.  Oregon  Short  Line  B.  Co.,  33  Mont.  40,  42,  82  Pac. 
661,  662;  John  v.  Northern  Pac.  By.  Co.,  42  Mont  18,  38,  32 
L.  B.  A.  (n.  s.)  85,  111  Pac.  632.  We  can  add  nothing  to  the 
unreported  opinion  of  Judge  Bourquin,  in  this  district,  sustain- 
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ing  a  demurrer  and  holding  directly  that  there  is  now  no  com* 
mon-law  liability  to  employees,  but  that  their  rightB  are  gov- 
erned by  this  statute.     (See  Kane  v.  Ghreat  Northern  Ry.  Co.) 

Under  Chapter  29,  Laws  of  1911,  contributory  negligence  is 
no  longer  a  defense  in  an  action,  but  concerns  only  the  issue  of 
damages.  The  statute  expressly  provides  that  contributory 
negligence  shall  not  be  a  defense,  but  that  the  damages 
shall  be  diminished  in  proportion  to  the  amount  of  negligence 
attributable  to  the  employee. 

As  contributory  negligence  is  thus  no  longer  a  defense  and 
concerns  the  issue  of  damages  only,  it  follows  that  it  is  no 
longer  necessary  to  plead  the  same,  and  evidence  thereof  is 
admissible  under  a  general  denial;  and  it  follows  similarly 
that  the  burden  of  proving  daomges  being  on  the  plaintiff, 
the  burden  of  proving  that  whole  issue  is  on  the  plaintiff; 
and,  therefore,  where  an  issue  arises  in  the  trial  on  evidence 
as  to  contributory  negligence,  the  burden  of  proof  is  on  the 
plaintiff  to  show  how  much  the  defendant's  negligence  contrib* 
uted  to  cause  the  accident,  and  the  extent  of  the  contribution,  or 
absence  of  contribution,  by  the  plaintiff's  negligence.  {Kansas 
City  So.  R.  Co.  v.  Jones,  241  U.  S.  181,  60  L.  Ed.  943,  36  Sup. 
Ct.  Eep.  513,  514, 11  N.  C.  C.  A.  43.) 

Mr.  E.  E,  Enierline  and  Mr,  G.  J.  Jeffries,  for  Respondent, 
submitted  a  brief  and  argued  the  cause  orally. 

The  Excessiveness  of  the  Award :  Counsel  for  appellants  cite 
certain  authorities  and  the  elaborate  note  in  L.  B.  A.  (n.  s.) 
1915F,  pages  30  to  512,  in  which  note  is  set  forth  excessiveness 
of  awards  in  personal  injuries  of  various  kinds.  Counsel  for 
appellants  conclude  the  discussion  on  this  branch  of  the  case 
with  tlie  statement  that  after  the  publication  of  the  elaborate 
note  in  the  authority  cited  supra,  *'it  cannot  be  claimed  that 
courts  have  no  guide  in  the  matter  of  handling  excessive  awards 
in  personal  injury  cases."  It  would  be  manifestly  unfair  to 
consider  the  annotations  as  completely  controlling.  Each  case 
must  depend  upon  its  own  facts.    While  it  is  true  that  courts 
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examine  other  cases  for  the  purpose  of  determining  in  a  way  the 
reasonableness  of  an  award,  yet  changing  conditions  and  the 
facts  in  any  given  case  may  often  require  a  radical  departure 
from  the  awards  either  approved  or  condemned.  All  the  cases 
referred  to  by  counsel  for  appellants  were  decided  before  prices 
had  advanced  for  labor  and  living  expenses.  This  court  no 
doubt  will  take  judicial  notice  that  it  takes  more  than  three  dol- 
lars to  purchase  now  what  one  dollar  would  have  purchased 
formerly.  The  courts  have  a  right  to  take  into  consideration  in 
passing  upon  the  amount  of  damages  the  difference  in  the  pres^ 
ent  and  past  value  of  money,  also  as  affected  by  the  newer  and 
older  parts  of  the  country.  (Watson  on  Personal  Injuries,  sec. 
362.) 

There  is  no  such  passion  or  prejudice  disclosed  by  the  record 
as  would  authorize  this  court  to  grant  appellants  a  new  trial, 
even  though  this  court  should  conclude  that  the  verdict  was  ex- 
cessive. {Tergy  v.  Helena  L.  d  By.  Co.,  39  Mont.  213,  18  Ann. 
Cas.  1201,  102  Pac.  310;  Neary  v.  Northern  Pac.  Ry.  Co  et  al.. 
41  Mont.  480, 110  Pac.  226 ;  Ardmore  Oil  &  Milling  Co.  v.  Baimer 
(Okl.),  179  Pac.  932  ;BotKe  v.  True,  103  Kan.  562, 175  Pac.  395.) 

Respondent  was  furnished  by  the  master  with  a  defective  bolt. 
This  bolt  was  used  by  the  respondent  in  making  a  temporary 
repair  on  the  gasoline  engine  which  he  was  operating.  Immedi- 
ately after  the  repair  was  made  it  was  inspected  by  Hudgin,  the 
pump  repairer,  who  assured  the  respondent  that  the  same  was 
all  right  and  to  go  on  and  use  it  until  the  proper  bolt  could  be 
obtained.  He  also  assured  the  respondent  that  he  would  order 
the  same  immediately,  and  his  testimony  shows  that  he  did  order 
them  but  that  he  n^lected  to  deliver  them  to  respondent.  The 
danger  in  remaining  at  work  was  not  so  obvious  or  imminent 
that  a  reasonably  prudent  man  would  have  declined  to  stay  there 
and  perform  the  work  assigned  to  respondent.  The  time  dur- 
ing which  respondent  remained  at  work  after  the  repair  was 
made  was  not  unreasonable,  and  especially  so  when  he  was  as- 
sured by  the  master  that  the  bolts  had  been  ordered,  that  the 
one  he  was  using  would  answer  until  the  proper  bolt  arrived, 
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and  that  lie  would  get  them  just  as  soon  as  he  could.  Under 
these  circumstances  the  authorities  are  uniform  in  holding  that 
the  respondent  is  not  guilty  of  contributoiy  negligence,  nor  did 
he  assume  the  risk  in  remaining  at  his  employment.  {Kdley  y. 
Fourth  of  Jtdy  Mining  Co.,  16  Mont.  484,  41  Pac.  273 ;  Coulter 
Y.  Union  Laundry  Co.,  34  Mont.  590,  87  Pac.  973;  Johnson  y. 
Utah  Consol.  Min.  Co.,  41  Utah,  142,  125  Pac.  407;  White  y. 
Utah  Condensed  Milk  Co.,  50  Utah,  278,  167  Pac.  656 ;  Seaboard 
Air  Line  By.  y.  Eorton,  233  U.  S.  492,  Ann.  Cas.  1915B,  475, 
L.  E.  A.  1915C,  1,  58  L.  Ed.  1062,  34  Sup.  Ct  Rep.  635, 
8  N.  C.  C.  A.  834;  reaffirmed  in  239  U.  S.  595,  60  L.  Ed.  458, 
36  Sup.  Ct.  Rep.  180  [see,  also,  Rose's  U.  S.  Notes] ;  Lynn  y. 
Omaha  Packing  Co.,  88  Neb.  720,  130  N.  W.  425,  1  N.  C.  C.  A. 
705 ;  La  Fleurv.  M.  A.  Bums  Lumber  Co.,  38  Cal.  App.  279, 176 
Pac.  58;  Chicago,  B.  L  it  P.  By.  Co.  y.  Bogers,  60  Okl.  249,  159 
Pac.  1132;  26  Cyc.  1209;  18  R.  C.  L.,  696,  699,  701-703.) 

MR.  CHIEF  JUSTICE  BRANTLY  deliYered  the  opinion  of 
the  court. 

Plaintiff  haYing  recoYcred  a  judgment  in  the  district  court, 
defendant  has  appealed  therefrom  and  from  an  order  denying 
its  motion  for  a  new  trial. 

For  some  &ve  years  prior  to  February  5,  1916,  pidntiff  had 
been  in  the  employ  of  the  defendant  railway  company  (referred 
to  hereafter  as  the  company) ,  as  an  engineer  operating  a  station- 
ary gasoline  engine  to  furnish  power  for  hoisting  coal  into  the 
coal  docks  of  the  company  and  for  pumping  water  into  its  water- 
tank  at  Cushman  station,  in  Musselshell  county.  The  defendant 
Hudgin  was  employed  in  the  capacity  of  a  pump  repairer.  It 
was  his  duty  to  inspect  and,  when  occasion  required,  to  repair 
the  gasoline  engines  of  the  company  at  Cushman  and  other  sta- 
tions along  its  line  of  railway.  The  igniter  or  device  used  to 
produce  combustion  adopted  by  the  manufacturer  of  the  Fair- 
banks^Morse  engine,  the  type  in  use  at  Cushman  station,  is  pro- 
vided with  a  heavy  steel  plate  elliptical  in  shape,  which  fits  over 
the  aperture  in  the  head  of  the  cylinder  through  which  the  de- 


57  Mont.]     CoBNSLL  v,  Obbat  Nokthbrn  By.  Go.  bt  au        185 

vice  is  inserted  and  is  hdd  in  place  by  two  steel  stud  bolts. 
These  are  made  of  cold  rolled  steel  and  are  threaded  throughout 
their  entire  length.  The  device  is*  adjusted  for  service  as  fol- 
lows: The  bolts  are  screwed  into  holes  sunk  in  the  face  of  the 
cylinder  which  are  properly  threaded  for  that  purpose.  The 
plate  of  the  igniter,  being  provided  with  holes  to  correspond  with 
those  in  the  cylinder,  is  slipped  over  the  projecting  ends  of  the 
bolts  and  screwed  tight  to  the  face  of  the  cylinder  by  hexagonal 
nuts,  a  gasket  of  the  same  size  as  the  plate  being  first  placed  be- 
tween the  plate  and  the  cylinder.  The  office  served  by  the  gasket 
is  to  prevent  the  escape  of  gas  betweai  the  plate  and  the  face  of 
the  cylinder,  and  to  retain  the  full  force  of  the  explosions  in  the 
cylinder.  The  gasket  ordinarily  used  is  made  of  asbestos  felt 
paper  covered  with  thin  sheets  of  copper  or  interwoven  with 
copper  wires.  The  plates  or  wires,  as  the  case'  may  be,  strengthen 
the  paper  so  that  it  will  not  go  to  pieces  and  be  blown  out  by  the 
force  of  the  explosions.  At  the  time  of  the  accident  out  of  which 
this  action  arose,  the  plaintiff,  having  at  hand  none  of  these 
gaskets,  was  using  others  made  of  the  felt  paper  as  a  temporary 
substitute.  It  was  a  part  of  the  plaintiff's  duty  to  remove  the 
igniter  from  time  to  time  to  clean  the  spark  points  and  to  make 
repairs  upon  the  engine  with  the  material  he  had  at  hand,  when 
occasion  demanded  and  Hudgin  was  not  present.  This  fre- 
quently required  replacement  of  the  gasket,  because  it  would  go 
to  pieces  wh^i  the  plate  was  removed.  On  November  20,  1915, 
one  of  the  stud  bolts  was  broken.  Plaintiff,  having  no  other  for 
use,  substituted  temporarily  a  wrought-iron  machine  bolt  with  a 
round  head.  This  was  longer  than  the  stud  bolt.  The  plaintiff 
used  metal  washers  to  take  up  the  extra  space  between  the  head 
of  the  bolt  and  the  plate,  to  enable  him  to  screw  the  bolt  tight 
so  that  it  would  hold  the  igniter  in  place.  To  do  this  it  was 
necessary  to  use  an  alligator  wrench,  because  the  one  furnished 
for  ordinary  use  would  not  take  hold  of  the  head  of  the  bolt. 
A  short  time  after  these  repairs  had  been  made,  the  defendant 
Hudgin,  who  happened  to  come  to  Cushman  station,  examined 
the  engine  to  ascertain  whether  it  was  in  repair.    He  assured  the 
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plaintiff  that  it  was  safe,  at  the  same  time  promising  him  that 
he  would  furnish  another  bolt  to  take  the  place  of  the  machine 
bolt  Plaintiff  had  some  time  before  asked  him  for  a  supply  of 
gaskets..  Hudgin  did  not  thereafter  furnish  a  bolt,  though  the 
plaintiff  several  times  requested  him  to  do  so,  and  though  he 
knew  that  in  the  condition  it  then  was  the  engine  was  not  safe ; 
nor  did  he  furnish  the  gaskets.  The  machine  bolt  frequently 
worked  loose  and  permitted  the  gas  from  the  explosions  to  escape. 

The  plaintiff  alleges:  ''That  on  the  fifth  day  of  February, 
1916,  and  while  the  plaintiff  was  in  the  employ  of  the  defendant 
Great  Northern  Railway  Company  in  the  capacity  aforesaid,  and 
while  running  and  operating  said  gasoline  engine,  the  said  igniter 
in  the  head  of  said  engine,  suddenly  and  without  warning,  and 
by  reason  of  the  dangerous  and  defective  condition  thereof  as 
aforesaid,  and  by  reason  and  owing  to  the  negligence  and  care- 
lessness of  the  defendants  in  failing,  neglecting  and  om^itting  to 
furnish  and  supply  the  said  proper,  suitable  and  necessary  re- 
pairs for  said  gasoline  engine,  and  in  carelessly  and  n^ligently 
failing,  neglecting  and  omitting  to  repair  the  same,  became  loose 
and  the  gasket  therein  blew  out,  thereby  throwing,  with  great 
force  and  violence,  pieces  of  asbestos,  sparks,  and  other  material 
upon  and  against  plaintiff's  head,  face,  and  body,  thereby  cut- 
ting, lacerating,  bruising,  wounding,  burning  and  injuring  plain- 
tiff's head,  face,  left  eye  and  body."  It  is  further  alleged  that 
from  the  injury  so  received  the  sight  of  plaintiff's  left  eye  be- 
came and  has  remained  blurred  and  almost  wholly  destroyed; 
that  he  has  been  compelled  to  undergo  several  operations  to  ob- 
tain relief  from  the  extreme  pain  suffered  by  reason  of  the 
injury;  that  he  will  finally  lose  the  sight  of  his  eye  entirely; 
and  that  he  has  become  incapacitated  to  do  any  work,  whereby 
his  earning  power  has  been  entirely  destroyed. 

The  defendants  deny  all  the  allegations  in  the  complaint  im- 
puting negligence  to  them,  or  either  of  them,  and  allege  as  de- 
fenses that  plaintiff  was  guilty  of  contributory  negligence,  that 
he  assumed  the  risk,  and  that  his  injury  was  due  to  the  fault  of 
his  fellow-servants. 
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[1]  The  verdict  was  for  the  sum  of  $17,500.  One  of  the 
grounds  of  the  motion  for  new  trial  was  that  this  verdict  was 
80  excessive  as  to  show  that  it  was  given  under  the  influence  of 
passion  and  prejudice.  In  determining  the  motion  the  trial 
judge  expressed  the  opinion  that,  while  the  jury  had  not  been 
influenced  by  passion  and  prejudice,  their  award  was  excessive 

m 

to  the  amount  of  $6,500,  and  ordered  a  new  trial  unless  the  plain- 
tiff should  consent  that  the  verdict  and  judgment  be  reduced 
by  this  amount.  Thereupon,  the  plaintiff  having  given  his  con- 
sent, the  reduction  was  made  and  the  judgment  amended  ac- 
cordingly. Counsel  insist  that  the  court  erred  in  not  granting 
the  motion  without  condition. 

The  evidence  discloses  that  the  plaintiff  had  lost  the  sight  of 
his  right  eye  many  years  before  the  accident ;  that  his  only  injury 
was  a  partial  loss  of  the  sight  of  his  left  eye  and  the  incidental 
pain  and  suffering  consequent  to  such  an  injury;  that  he  was 
sixty-seven  years  of  age  and  had  an  expectancy  of  life  of  only 
ten  years;  that  he  was  earning  at  that  time  $50  per  month ;  and 
that  for  the  flve  preceding  years  he  had  earned  not  to  exceed  an 
average  of  this  sum  per  month.  Under  these  circumstances  we 
think  the  verdict  was  much  in  excess  of  just  compensation  for 
the  injury.  Assuming  that  plaintiff  should  live  for  the  full 
period  of  his  expectancgr  of  life,  retaining  his  capacity  for  ser- 
vice in  the  same  or  other  equally  remunerative  employment  un- 
impaired, and  that  the  course  of  his  employment  would  not  be 
interrupted  by  sickness  or  other  cause,  the  gross  amount  of  his 
earnings  for  the  entire  period  of  his  expectancy  of  life  would  be 
$6,000,  without  any  reduction  in  consideration  of  his  having  the 
present  use  of  this  sum  instead  of  his  having  it  paid  to  him  in 
deferred  monthly  installments.  In  addition  to  this  he  was 
awarded  $11,500  for  pain,  suffering,  etc.  The  two  sums  together, 
invested  at  interest  at  the  rate  of  six  per  cent  per  annum,  would 
enable  him  to  secure  an  income  of  nearly  double  the  amount  of 
his  gross  annual  earnings,  and  at  his  death  to  leave  the  principal 
to  descend  to  his  heirs.  Even  the  sum  to  which  the  trial  court 
reduced  the  award,  invested  at  the  same  rate  of  interest,  would 
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secure  an  annual  income  greater  than  the  amount  of  his  gross 
earnings.  In  the  absence  of  evidence  disclosing  unusual  pain 
and  suffering  by  plaintiff,  and  outlay  for  medical  and  surgical 
treatment  (and  there  is  no  evidence  on  this  point) ,  we  think  the 
amount  awarded  to  him  might  properly  have  been  further  re- 
duced. The  ofSce  of  juries  in  such  cases  is  to  compensate  the 
living  plaintiff  for  the  loss  sustained  by  him,  and  not  to  endow 
his  heirs.  We  are  of  the  opinion,  however,  that  the  excessive- 
ness  of  the  award  is  attributable  to  miscalculation  by  the  jury 
under  the  instruction  submitted  to  them  rather  than  to  feelings 
of  passion  and  prejudice.  This,  we  think,  will  be  apparent  whea 
we  consider  the  instruction  as  to  the  use  the  jury  might  make 
of  annuity  and  mortality  tables  in  determining  the  amount  they 
might  allow  plaintiff  to  cover  the  wages  of  an  attendant,  in  con- 
nection with  the  evidence  on  that  subject,  in  case  he  should  lose 
the  sight  of  his  eye  entirely.  In  this  connection  the  court  sub- 
mitted to  the  jury  the  following  instruction:  **If  you  find  for 
the  plaintiff,  and  should  further  find  that  the  capacity  of  the 
plaintiff  to  labor  or  earn  money  has  been  reduced  by  reason  of 
his  injuries,  you  should  award  him  such  sum  on  that  account  as 
will  purchase  an  annuity  equal  to  the  difference  in  the  amount  he 
could  earn  annually,  in  view  of  his  injuries,  and  the  amount  he 
could  have  earned  annually  were  it  not  for  his  injuries,  taking 
into  consideration,  however,  the  diminution  of  his  earning  capa- 
city due  to  causes  other  than  the  injury  itself,  such  as  advancing 
age,  the  apparent  present  state  of  plaintiff's  health,  the  appar- 
ent permanence  or  lack  of  permanence  of  his  disability,  his  habits 
of  life,  and  the  possibility  that  his  employment  would  have  been 
continuous,  and  the  like.''  Nowhere  else  in  the  instructions  was 
this  subject  adverted  to.  Counsel  for  the  defendants  objected 
to  the  giving  of  the  instruction  on  the  grounds  (1)  that  it  laid 
down  an  absolute  standard  by  which  the  jury  were  required  to 
fix  the  amount  of  recovery  for  loss  of  earnings,  and  (2)  that  it 
authorized  a  recovery  of  the  full  amount  of  such  annuity,  even 
though  the  injury  was  caused  in  part  by  plaintiff's  contributory 
negligence,  and  did  not  permit  any  diminution  by  the  jury  of 
this  amount  in  proportion  to  the  negligence  attributable  to  him. 
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The  instruction  was  taken,  substantially,  from  the  ease  of 
Moyse  V.  NoriJiern  Pacific  By.  Co,,  41  Mont  272,  108  Pac.  1062 ; 
the  only  addition  made  to  the  one  there  considered  being  a  more 
particular  enumeration  of  the  conditions  to  be  taken  into  account 
by  the  jury  in  connection  with  the  mortality  and  annuity  tables 
in  fixing  the  amount  of  damages.  Counsel  for  the  plaintiff  insist 
that  this  court  expressly  approved  the  instruction  as  given  in 
that  case.  A  careful  reading  of  the  opinion  in  its  entirety  will 
demonstrate  that  counsel  are  in  error.  The  court  did  say  that, 
as  an  abstract  statement  of  the  law,  no  fault  was  to  be  found 
with  the  instruction,  but  proceeded  to  point  out  that  in  other 
instructions  given  in  connection  with.it  the  trial  court  carefully 
called  the  attention  of  the  jury  to  the  other  conditions  in  evi- 
dence which  they  should  consider,  and  the  use  they  might  make 
of  these  tables,  at  the  same  time  telling  them  that  these  should 
not  be  taken  as  an  absolute  standard  for  their  calculations,  but 
should  be  used  by  them  as  a  guide  only,  so  far  as  the  facts  dis- 
closed by  the  evidence  corresponded  to  those  from  which  the 
tables  were  compiled.  The  conclusion  was  reached  that  the  in- 
structions on  the  subject  as  given,  taken  together,  embodied  the 
rule  which  had  theretofore  been  announced  by  this  court  in 
TtoUnson  v.  Helena  Light  dk  By.  Co.,  38  Mont.  222,  99  Pac.  837, 
and  the  other  cases  cited.  A  careful  examination  of  the  opinion 
would  have  made  it  clear  that  this  court  merely  held  the  instruc- 
tion not  misleading  when  read  in  connection  with  the  other  in- 
structions which  explained  or  limited  the  probative  force  the 
jury  should  give  to  this  character  of  evidence. 

Mortality  tables  are  competent  evidence  to  aid  the  jury  in 
[2, 8]  determining  the  probable  duration  of  plaintiff's  life,  and 
hence  to  aid  them,  by  comparing  his  earnings  before  and  after 
the  injury  complained  of,  to  ascertain  the  amount  which  will 
compensate  him  for  his  loss  by  reason  of  the  impairment  of  his 
earning  capacity.  If  the  impairment  is  permanent,  the  loss  will 
continue  throughout  life ;  and  hence  his  damages  should  be  fixed 
at  such  a  sum  as  will  reasonably  compensate  him  for  his  loss, 
making  allowance  for  any  diminution  in  his  earning  capacity 
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which  may  be  due  to  causes  other  than  the  injury,  such  as  ad- 
vancing age,  the  apparent  state  of  his  health  at  the  time  of  the 
injury,  his  habits  of  life,  the  possibility  that  he  might  or  might 
Qot  have  been  engaged  in  continuous  remunerative  employment, 
and  the  like.  Even  with  the  aid  of  these  tables,  therefore,  the 
finding  of  the  jury  must  necessarily  be  based  upon  considerations 
more  or  less  speculative  in  character,  and  they  must  be  left  to 
exercise  their  discretion  unlimited  by  any  fixed  standard;  for, 
as  we  said  in  Jones  v.  Shannon,  55  Mont.  225,  175  Pac.  882: 
'*  There  is  no  standard  of  measurement  by  which  to  determine 
the  amount  of  damages  to  be  awarded  other  than  the  intelligence 
of  the  jury,  made  up  of  impartial  men  governed  by  a  sense  of 
justice.  To  the  jury,  therefore,  is  committed  the  exclusive  task 
of  examining  the  facts  and  circumstances  of  each  case  and  valu- 
ing the  injury  and  awarding  compensation  in  the  shape  of  dam- 
ages. ' '  To  the  same  effect  is  the  statement  in  White  v.  Chicago, 
M.  &  St  P.  Ry,  Co,,  49  Mont.  419,  143  Pac.  561. 

The  office  served  by  annuity  tables  is  to  furnish  the  jury  a 
[4]  basis  by  which  they  may  ascertain  the  sum  in  cash  which 
will  be  deemed  adequate  compensation  for  the  loss;  in  other 
words,  a  basis  by  which  they  may  ascertain  the  present  worth 
of  the  several  sums  which  would  otherwise  have  been  received 
by  him  in  the  form  of  deferred  payments,  and  the  earning  power 
of  money  in  the  general  community  in  which  the  injury  occurred. 
These  tables  are  based  upon  calculations  by  insurance  companies 
as  to  the  rates  at  which  they  may  safely  sell  annuities ;  the  selling 
price  being  dependent  upon  the  prevailing  rate  of  interest  in 
that  general  locality — the  higher  the  rate,  the  cheaper  the  price 
at  which  an  annuity  may  be  sold.  As  in  the  case  of  mortality 
tables,  they  cannot  be  accepted  as  an  absolute  basis  for  this  pur- 
pose, but  only  as  a  sniide  to  the  jury  in  the  exercise  of  an  intelli- 
gent discretion  in  determining  the  final  result.  When,  therefore, 
these  tables  have  been  admitted  in  evidence,  as  they  were  here, 
the  court  should  not  in  its  instructions  leave  the  jury  to  infer 
that  they  are  to  serve  as  an  absolute  standard. 
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At  the  settlement  of  the  instmctions  counsel  for  the  defend- 
ants, besides  objecting  to  the  instructions  as  above  stated,  offered 
[6]  one  which,  while  not  as  clear  and  explicit  as  it  might  have 
been,  stated  generally  the  office  of  this  character  of  evidence. 
The  court  refused  to  give  it,  thus  leaving  the  jury  to  infer  that 
they  were  at  liberty,  if  they  chose,  to  regard  the  tables  as  fur- 
nishing an  authorized  and  definite  standard  by  which  they  might 
fix  their  award.  Upon  the  evidence  it  was  a  controverted  ques- 
tion as  to  what  the  extent  of  the  jury  was.  The  instruction, 
standing  alone  and  without  explanation  or  limitation  in  its  ap- 
plication by  any  other,  was,  in  our  opinion,  misleading,  and 
therefore  prejudicially  erroneous. 

We  may  properly  notice  here  the  evidence  referred  to  above, 
[6]  touching  the  expense  plaintiff  might  be  required  to  incur 
to  secure  an  attendant.  Dr.  Lewis,  called  as  an  expert  witness 
by  the  plaintiff,  testified  as  to  the  condition  of  plaintiff's  eye 
at  the  tim«e  of  the  trial,  and  expressed  the  opinion  that  the  injury 
was  permanent  and  could  not  be  remedied  or  cured  by  medical 
treatment.  Being  asked  if  he  was  familiar  with  the  cost  of  pro- 
curing an  attendant  to  care  for  a  blind  man,  and  having  an- 
swered in  the  affirmative,  he  was  then  permitted  to  state,  over 
the  objection  of  the  defendants,  that  it  would  cost  $100  per 
month.  Objection  to  this  evidence  on  the  ground,  among  others, 
that  it  was  incompetent  and  immaterial,  was  overrviled.  The 
ruling  was  erroneous.  Though  at  the  time  of  the  trial  the  vision 
of  plaintiff's  eye  was  partially  obscured,  it  was  clear  enough  to 
enable  him  to  care  for  himself  and  to  go  where  he  chose  without 
attendance.  Dr.  Lewis  had  also  expressed  the  opinion  that 
the  cause  of  the  defective  condition  was  hemorrhage  of  the  vitre- 
ous, produced  by  the  accident,  and  that  a  recurrence  of  it  would 
likely  produce  total  blindness.  On  this  subject,  however,  he  ex- 
pressed no  other  opinion.  Whether  or  not,  therefore,  plaintiff 
would  ever  need  an  attendant  was  left  to  be  inferred  by  the  jury,, 
not  from  facts  or  opinions  in  the  evidence  tending  to  show  a  rea- 
sonable probability  that  total  blindness  would  be  the  result,  but 
altogether  as  a  matter  of  speculation  as  to  what  might  or  might 
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not  occur  in  the  future.  Prom  this  point  of  view  the  evidence 
was  incompetent.  It  was  also  prejudicial,  for  it  named  a  definite 
sum  which  the  jury  might  add  to  the  amount  awarded  for  other 
elements  of  damage,  and  doubtless  they  made  it  the  basis  of  their 
findings  in  this  behalf. 

In  a  case  in  which  the  plaintiflf  has  become  totally  blind,  or 
[7]  there  is  evidence  tending  to  show  a  reasonable  probability 
that  the  injury  will  produce  this  result,  it  is  competent  for  the 
jury,  in  assessing  the  damages,  to  take  into  consideration  the 
fact  that  he  will  need  care  and  attention  by  others,  if  there  is 
evidence  showing  with  reasonable  certainty  that  such  need  will 
arise  and  when  it  will  arise.  {BeU  v.  MilwavJcee  Ry.  it  L.  Co,, 
169  Wis.  408, 172  N.  W.  791.)  Even  so,  the  amount  they  should 
allow  in  this  behalf  rests  in  their  discretion  under  proper  in- 
stinictions.  In  our  opinion,  the  excessive  amount  of  the  verdict 
is  to  be  accounted  for  in  part  by  the  admission  of  this  evidence. 

There  seems  to  have  been  some  confusion  in  the  minds  of  the 
court  and  counsel  as  to  whether  this  action  was  brought  and  was 
[8]  triable  under  the  statute  (Laws  1911,  Chap.  29),  or  was 
an  action  at  common  law.  The  statute  is,  in  substance,  a  copy 
of  the  federal  Employers'  Liability  Act,  as  it  stood  prior  to  the 
amendment  of  1910  (35  Stats,  at  Large,  65  [8  Fed.  Stats.  Ann., 
2d  ed.,  p.  1208,  etc.;  U.  S.  Comp.  Stats.,  sees.  8657-8665]). 
(Hall  V.  Northern  Pac.  By.  Co.,  56  Mont  537,  186  Pac.  340.) 
Section  1  of  the  Act  declares  the  railway  company  liable  to  the 
employee  for  any  injury  received  by  him  through  the  negligence 
of  any  officer  or  other  employee  engaged  in  the  operation  of  the 
railway,  or  where  the  injury  occurs  by  reason  of  any  defect  or 
insufficiency  of  any  engine,  car  or  other  appliance.  In  case  of 
the  death  of  the  employee,  instantaneous  or  otherwise,  the  liabil- 
ity ceases  except  as  to  the  personal  representative  for  the  benefit 
of  the  members  of  the  family,  or  to  the  parents,  or  to  the  next 
of  kin  who  are  dependent  upon  him.  Section  2  abolishes  the 
defense  of  contributory  negligence,  and  merely  makes  such  neg- 
lisfence  on  the  part  of  the  employee  a  matter  which  may  be 
.shown  in  mitigation  of  the  damages.    In  addition,  it  declares 
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that  the  employee  shall  not  be  held  guilty  of  contributory  neg- 
ligence in  any  case  where  the  employer  has  violated  any  pro- 
vision of  law  enacted  for  the  safety  of  employees,  which  has 
contributed  to  the  injury  or  death  of  the  employee.  Section  3 
abolishes  the  defense  of  assumption  of  risk  in  any  case  where 
the  dangerous  condition  out  of  which  the  injury  has  arisen  is 
due  to  the  negligence  of  the  employer.  Section  4  declares  null 
and  void  any  contract,  rule  or  regulation,  the  purpose  or  intent 
of  which  is  to  enable  the  employer  to  exempt  itself  from  liability 
created  by  the  Act. 

Clearly,  the  purpose  of  the  legislature  in  enacting  this  statute 
was  to  substitute  for  the  benefit  of  the  employee  of  a  railway 
company  the  action  it  provides  for  in  place  of  the  action  at 
common  law,  and  at  the  same  time,  in  case  of  his  death,  to  create 
a  new  cause  of  action  in  favor  of  the  dependents  named  for  the 
pecuniary  loss  suffered  by  them.  {HaU  v.  Northern  Pac.  Ry. 
Co.,  supra;  Michigan  Central  B.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  Ann.  Cas.  1914C,  176,  57  L.  Ed.  417,  33  Sup.  Ct.  Rep.  192 ; 
8t  Louis,  L  M.  &  8.  R.  Co.  v.  Craft,  237  U.  S.  684,  59  L.  Ed.  1160, 
35  Sup.  Ct.  Rep.  704  [see,  also,  Rose's U.  S.  Notes].)  Its  provi- 
sions cover  the  whole  subject  of  the  liability  of  railway  com- 
panies for  injury  to  or  death  of  an  employee,  whether  caused  by 
the  negligence  of  an  agent  who  occupies  the  position  of  a  vice- 
principal  or  of  any  other  employee.  If  there  were  any  doubt 
upon  the  subject,  this  would  be  set  at  rest  by  sections  6213  and 
6214  of  the  Revised  Codes,  which  declare: 

Section  6213:  **In  this  state  there  is  no  common  law  in  any 
case  where  the  law  is  declared  by  the  Code  or  other  statute." 

Section  6214.:  ''The  Code  establishes  the  law  of  this  state  re- 
specting the  subjects  to  which  it  relates."  (Marron  v.  Oreat 
N.  Ry.  Co.,  46  Mont.  593,  129  Pac.  1055;  In  re  Beck's  Estate,  44 
Mont.  561,  121  Pac.  784, 1057.) 

It  is  true  that  so  far  as  the  injured  employee  is  concerned  the 
[9]  statute  does  not  change  in  any  particular  the  form  of  the 
statement  of  the  plaintiff's  cause  of  action;  but  it  does  require 
all  the  other  pleadings  to  be  formulated  so  as  to  present  only 
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the  issues  arising  upon  defenses  permitted  by  it,  including  the 
matter  which  may  be  alleged  in  mitigation  of  the  damages.  We 
have  ventured  these  comments  upon  the  statute  because  a  new 
trial  must  be  ordered  on  account  of  the  errors  discussed  above, 
to  the  end  that  the  court  and  counsel  may  avoid  the  confusion 
into  which  they  fell  at  the  former  trial. 

The  second  objection  to  the  instruction  was  properly  over- 
ruled, for  the  reason  that  there  was  no  evidence,  either  in  plain- 
tiff's case  or  in  that  introduced  by  the  defendants,  tending  to 
show  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
any  respect. 

In  submitting  the  instructions  the  court  seems  to  have  assumed 
[10]  that  the  issue  of  contributory  negligence  was  in  the  case 
and  to  be  determined  by  the  jury ;  for,  while  it  did  not  explicitly 
define  for  the  jury  the  triable  issues,  it  said  to  them :  "The  issues 
in  this  case  are  set  forth  in  the  pleadings  which  are  herewith 
submitted  to  you."  At  the  settlement  of  the  instructions,  coun- 
sel for  defendants  requested  the  court  to  submit  the  following, 
which  was  refused:  *'You  are  instructed  that  the  burden  of  the 
issue  of  contributory  negligence  is  on  the  plaintiff  to  show 
whether  or  not  his  contributory  negligence,  if  any,  contributed 
to  cause  his  damage,  if  any,  and,  if  so,  the  extent  of  the  con- 
tribution.*' This  ruling  is  assigned  as  error.  The  refusal  waa 
correct  because,  as  stated  above,  there  was  no  evidence  from 
which  the  jury  could  find  plaintiff  guilty  of  contributory  negli- 
gence in  any  respect.  Furthermore,  prior  to  the  enactment  of 
the  Employers'  Liability  Act,  supra,  the  rule  was  established  in 
this  jurisdiction  that  the  burden  was  upon  the  defendant  to 
plead  and  prove  the  defense  of  contributory  negligence.  The 
only  exception  to  this  rule  was:  ''Where  plaintiff's  own  act  ia 
the  proximate  cause  of  his  injury,  he  must  allege  and  prove  that 
in  doing  the  particular  act  he  was  moved  by  those  considerations 
for  his  own  safety  which  would  actuate  a  reasonably  prudent 
person,  similarly  situated,  to  do  as  he  did."  {Lynes  v.  North- 
ern Pac.  Ry,  Co.,  43  Mont.  317,  Ann.  Cas.  1912C,  183,  117  Pac. 
81.)     Tl^e  statute  does  not  change  the  rule;  for,  though  under 
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[11]  the  rule  of  comparative  negligence  declared  by  it  con- 
tributory negligence  is  only  a  partial  defense,  still  the  burden 
to  prove  it  is  upon  the  defendant.  Section  6550  of  the  Revised 
Codes  provides:  "A  partial  defense  may  be  set  forth,  as  pre- 
scribed in  the  last  section ;  but  it  must  be  expressly  stated  to  be  a 
partial  defense  to  the  entire  complaint,  or  to  one  or  more  sepa- 
rate causes  of  action  therein  set  forth.  Upon  a  demurrer 
thereto,  the  question  is,  whether  it  is  sufficient  for  that  purpose. 
Matter  tending  only  to  mitigate  or  reduce  damages,  in  an  action 
to  recover  damages  for  the  breach  of  a  promise  to  marry,  or  for 
a  personal  injury,  or  an  injury  to  property,  is  a  partial  defense, 
within  the  meaning  of  this  section."  In  the  recent  case  of 
McKxm  V.  Beiseker,  56  Mont  330,  185  Pac.  153,  after  consider- 
ing this  and  the  preceding  section,  this  court  said :  ''If  a  defend- 
ant does  not  wish  to  oflfer  evidence  in  mitigation  or  reduction 
of  damages,  then  he  may  omit  from  his  answer  any  partial  de- 
fense under  which  such  evidence  is  admissible.  But  if  he  desires 
to  offer  evidence  at  the  trial  of  matter  tending  to  mitigate  op 
reduce  damages,  then  the  answer,  to  make  such  evidence  compe- 
tent, must  contain  a  plea  of  such  matter  as  a  partial  defense." 

During  the  trial  counsel  for  the  defendants  requested  the 
[12]  court  to  permit  physicians  present  in  the  courtroom  to 
make  a  physical  examination  of  the  plaintiff  in  the  presence  of 
the  jury.  The  request  was  denied.  They  afterward  requested 
instructions  which  would  have  told  the  jury,  in  effect,  that  the 
refusal  of  the  plaintiff  to  submit  to  the  examination  at  the  re- 
quest of  counsel  made  in  open  court,  together  with  the  circum- 
stances, might  be  considered  by  them  and  given  such  weight  as 
they  might  in  their  discretion  deem  proper.  It  was  held  in  May 
V.  Northern  Pac,  Ry.  Co.,  32  Mont.  522,  4  Ann.  Cas.  605,  70  L.  R. 
A.  Ill,  81  Pac.  328,  that  the  court  could  not,  in  the  absence  of 
legislation,  compel  the  plaintiff  to  submit  to  a  physical  examina- 
tion. The  propriety  of  the  rule  announced  in  that  case  is  con- 
ceded by  counsel  for  defendants ;  but  they  insist  that  the  request 
and  refusal  should  have  gone  to  the  jury  under  proper  instruc- 
tions, to  be  considered  by  them  as  competent  evidence  on  the 
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theoiy  that,  inasmuch  as  the  episode  had  taken  place  in  the  pres- 
ence of  the  jury,  they  should  be  permitted  to  consider  it  as  evi- 
dence which  the  plaintiff  had  in  his  possession  but  refused  to 
disclose.  In  other  words,  the  plaintiff  having  refused  to  submit 
to  the  examination,  which  would  have  resulted  in  bringing  to 
the  knowledge  of  the  jury  stronger  and  more  satisfactory  evi- 
dence of  the  condition  of  his  eye  at  the  time,  the  other  evidence 
on  that  point  produced  by  him  should  be  viewed  with  distrust. 
(Rev.  Codes,  sec.  8028.)  The  contention  is  wholly  without  merit 
The  defendants  had  no  right  to  make  the  demand.  The  plain- 
tiff had  a  right  to  refuse  to  comply  with  it.  Though  the  re- 
quested instructions  would  not  have  told  the  jury  explicitly  that 
they  should  view  with  distrust  plaintiff's  evidence  in  this  behalf, 
it  is  entirety  clear  that  counsel  could  have  had  no  other  purpose 
in  making  the  request  than  to  put  themselves  in  position  to  argue 
to  the  jury  that  plaintiff's  evidence  was  untrustworthy.  Coun- 
sel in  this  way  sought  to  put  the  plaintiff  at  a  disadvantage 
before  the  jury,  notwithstanding  they  knew  that  under  the  de- 
cision in  May  v.  Northern  Pac.  By.  Co,,  sitpra,  their  demand 
was  improper. 

Counsel  devote  some  considerable  space  in  their  brief  to  an 
argument  in  an  effort  to  show  that  plaintiff  was  guilty  of  con- 
tributory negligence,  or,  in  any  event,  assumed  the  risk  of  the 
unsafe  condition  of  the  engine.  What  has  been  said  above  dis- 
poses of  the  contention  as  to  contributory  negligence. 

It  is  said  that  the  evidence  shows  that  plaintiff  continued  to 
[13]  use  the  makeshift  bolt  from  November  20,  1915,  when  the 
stud  bolt  was  broken,  to  February  5,  1916,  the  time  of  the  acci- 
dent, and  that  in  doing  so  he  did  not  rely  on  Hudgin's  promise 
to  furnish  a  new  one.  It  is  su£Scicnt  to  say  in  this  connection 
that  the  condition  of  the  engine  was  due  to  the  negligence  of 
Hudgin  in  failing  to  make  proper  repairs  when  it  was  called  to 
his  attention,  which  was,  in  fact,  done  almost  immediately  after 
the  stud  bolt  was  broken.  In  the  sense  that  he  permitted  this 
condition  to  continue,  it  arose  by  reason  of  his  negligence.  From 
this  point  of  view,  the  defense  of  assumption  of  risk  was  not 
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available  to  the  defendants.  Section  3  of  the  statute,  supra,  ex- 
pressly provides  that  the  injured  employee  ''shall  not  be  deemed 
to  have  assumed  any  risk  incident  to  his  employment  when  such 
risk  arises  by  reason  of  the  negligence  of  his  employer  or  of  any 
person  in  the  service  of  such  employer."  Assuming,  however, 
[14]  that  this  provision  of  the  statute  does  not  apply  to  the 
facts  in  this  case,  still  the  question  whether  the  plaintiff  assumed 
the  risk  by  remaining  in  the  employment  of  the  company  for  so 
long  a  time  was  a  question  to  be  determined  by  the  jury. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  triaL 

Beversed  and  remanded. 

AssodATB  Justices  Holloway,  Hxjbly  and  Matthbws  concur. 

Mb.  JusncB  Cooper,  being  abeenti  takes  no  part  in  the  fore- 
going decision. 


BOSANATZ,  Appellant,  v.  OSTBONICH,  Bbspondsnt. 

(No.  4,07«.) 
(Salmiiited  January  12,  1920.    Decided  Febrnary  2,  1920.) 

flS7  Pac.  1009.] 

Trusts  —  Mines  and  Mining  —  Appeal  wnd  Error  —  Evidence-^ 
Sufficiency — Findings — Jury  Trial. 

Tnuts^—Fin  dings — ^Evidence — Sufficiency. 

1.  Evidence  examined,  in  an  action  to  have  defendant  decreed  a 
trustee,  for  the  use  and  benefit  of  plaintiff,  of  one-half  of  mining  prop- 
erty, deed  to  which  had  been  taken  in  the  name  of  the  brother  of  de- 
fendant, with  intent  to  cheat  and  defraud  plaintiff,  and  by  him  trans- 
ferred to  defendant,  and  held  sufficient  to  support  the  findings  of  the 
court  in  favor  of  defendant. 

Equity — ^Findings — ^When  CSonclusiTe. 

2.  The  findings  of  the  district  court  in  equity  cases  will  never  be  re- 
versed, except  where  the  evidence  clearly  preponderates  against  them. 

Same — Jury  Trial. 

3.  In  an  equity  case  the  trial  judge  may,  but  is  not  bound  to,  call  a 
jury;  where  a  jury  is  called^  he  may  disregard  their  findings  and  sub- 
stitute his  own. 
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Trustees — Bolafionsliip   Nonexistent,  When. 

4.  Where  defendant  promised  to  lend  financial  aid  to  plaintiff  should 
the  latter  find  a  mine  property  on  which  he  could  secure  a  lease,  and 
pursuant  to  such  agreement  plaintiff  disclosed  to  defendant  such  knowl- 
edge as  he  had  concerning  two  claims,  but  neither  claim  was  leased, 
defendant  was  under  no  liability  to  account  as  trustee  to  plaintiff  for 
a  half  interest  in  other  claims  thereafter  purchased  by  defendant. 

Append  from  District  Court,  Madison  County;  Jos.  C  Smith, 
Judge. 

Suit  by  George  Bosanatz  against  Mike  Ostronich.  Judgment 
for  defendant  and  plaintiff  appeals.    AfiSrmed. 

Messrs.  Maury,  Templeman  &  Domes,  Mr,  Chas.  A.  WalUice, 
and  Mr.  M.  M.  Duncan,  for  Appellant,  flfubmitted  a  brief  j  Mr. 
J.  0.  Davies  argued  the  cause  orally. 

We  contend  this  is  an  action  for  the  recovery  oi  specific  real 
property  under  section  6724,  Revised  Codes.  To  determine  this 
question,  the  sole  concern  of  the  court  is  to  determine  the  main 
purpose  of  the  action.  This  question  is  not  at  all  determined 
by  the  nature  of  the  action  or  by  the  relief  demanded,  and  is 
determined  by  the  allegations  of  the  complaint  and  the  object 
sought.  The  allegations  of  this  complaint  is  the  deraighment 
of  plaintiff's  title  to  the  real  property,  and  the  object  sought  is 
to  have  this  title  of  this  one-half  interest  in  the  real  property 
described  in  the  complaint  to  be  adjudged  to  be  in  the  plaintiff. 
(Atkinson  v.  Crow  etc.  Min.  Co.,  80  Kan.  161,  18  Ann.  Cas.  242, 
39  L.  R.  A.  (n.  s.)  31, 102  Pac.  50, 106  Pac.  1052;  Mogollon  Gold 
&  Copper  Co.  v.  Stout,  14  N.  M.  245,  91  Pac.  724 ;  Carlisle  Pack- 
ing Co.  V.  Deming,  62  Wash.  455,  114  Pac.  172;  Burleigh  v. 
ffecht,  22  S.  D.  301,  117  N.  W.  367.)  If  the  plaintiff,  as  a 
matter  of  right,  was  entitled  to  a  trial  by  jury,  then  there  can 
be  no  question  but  that  the  findings  of  the  jury  were  binding 
upon  the  trial  court.     (16  Cyc.  426.) 

If  the  court  should  disagree  with  us  upon  this  question  as  to 
an  absolute  right  to  trial  by  jury,  and  should  hold  that  the  right 
to  trial  by  jury  in  this  case  was  merely  discretionary  with  the 
trial  court,  nevertheless  the  action  of  the  trial  court  in  rejecting 
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the  findings  of  the  jury  in  this  case  was  error.  Upon  this  propo- 
sition we  desire  again  to  call  the  court's  attention  to  16  Cyc. 
423.  As  to  when  it  is  error  for  a  trial  court  to  reject  the  find- 
ings of  fact  of  a  jury  in  an  equity  case  where  the  party  is  not 
entitled  as  a  matter  of  right  to  a  trial  by  jury,  that  is,  where  the 
findings  of  the  jury  are  merely  advisory,  we  seem  to  have  two 
lines  of  decision — one  line  of  decision,  to  use  the  language  of 
the  supreme  court  in  the  state  of  Oregon,  speaking  of  the  verdict 
of  the  jury  in  the  case  of  Swegle  v.  Wells,  7  Or.  222:  "And 
while  not  conclusive  upon  the  court,  it  should  not  be  set  aside 
unless  clearly  against  the  evidence";  the  other  line  of  decision 
is  to  the  effect  that  if  the  evidence  is  equi-preponderant,  or 
nearly  so,  then  it  is  error  for  the  trial  court  to  reject  the  find- 
ings of  the  jury.  (Sec.  8054,  Rev.  Codes;  Miller  v.  Wills,  95 
Va.  337,  28  S.  B.  337 ;  Peckham  v.  Armstrong,  20  R.  I.  539,  40 
Atl.  419 ;  MorawicJc  v.  Martimck,  128  Ky.  155,  107  S.  W.  759 ; 
McDaniel  v.  Marygold,  2  Iowa,  500,  65  Am.  Dec.  786 ;  Carter  v. 
Jeffries,  110  Va.  735,  67  S.  B.  284;  Walton  Brick  Co.  v.  Ander- 
son etc.  Machine  Works,  142  Ky.  274,  134  S.  W.  136 ;  Swegle  v. 
Wells,  7  Or.  222 ;  Glenn  v.  Crescent  Coal  Co,,  145  Ky.  137,  37 
L.  R.  A.  (n.  s.)  197,  140  S.  W.  43;  Humphrey  v.  Ward,  74  N.  C. 
784;  Orgain  v.  Ramsey,  3  Humph.  (Tenn.  580) ;  10  R.  C.  L.  584.) 
As  far  as  this  case  is  concerned,  under  either  rule  the  action 
of  the  trial  court  in  rejecting  the  findings  of  the  jury  was  error. 
When  the  defendant  induced  the  plaintiff  to  give  to  him  his 
(plaintiff's)  valuable  information;  to  give  to  him  the  fruits  of 
plaintiff's  ten  years  of  prospecting,  by  ceasing  to  get  others  to 
back  him  in  acquiring  this  property;  by  taking  the  defendant 
to  Goodrich  gulch  in  order  that  the  defendant  might  examine 
the  property  and  determine  for  himself  that  it  was  of  such  value 
as  to  justify  him  in  putting  his  money  into  it,  then  and  at  that 
very  moment  he  became  bound  by  the  terms  of  his  own  contract, 
and  is  estopped  to  deny  it.  Under  the  terms  of  the  contract, 
when  he  put  his  money  into  this  property  he  did  so  for  the  bene- 
fit of  the  plaintiff.  He  became  the  agent  of  the  plaintiff.  He 
was  the  agent  of  the  plaintiff  in  securing  the  property.    To  take 
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the  title  in  his  own  name  or  secure  the  property  for  himself  was 
a  breach  of  his  contract  with  the  plaintiff.  Under  these  facts, 
a  court  of  equity  is  bound  to  decree  that  he  holds  the  legal  title 
thereof  in  trust  for  the  plaintiff.  Under  this  defense  of  the  de- 
fendant it  would  be  unconscionable  to  allow  him  to  retain  the 
ownership  or  legal  title  to  the  Anderson  property.  The  courts 
of  this  country  have,  with  great  unanimity  held,  that  persons  in 
the  position  that  the  defendant  placed  himself  in,  by  his  own 
mouth  at  the  trial  of  this  case,  hold  the  legal  title  of  the  prop- 
erty in  trust  for  the  benefit  of  the  party  defrauded,  for  the  bene- 
fit of  the  person  who  would  have  had  title  thereto  had  the  agree- 
ment been  carried  out.  (Setiembre  v.  Putnam,  30  Gal.  490; 
Moritz  V.  LaveUe,  77  Cal.  10,  11  Am.  St.  Rep.  229,  18  Pac.  803.) 
In  the  latter  case  it  is  said :  ' '  In  Settembre  v.  Putnam,  30  Cal. 
490,  it  was  held  that  where  mining  partners,  under  a  verbal 
agreement,  claim  and  develop  a  lode  ux>on  the  land  of  another, 
and  authorize  one  of  their  number  to  buy  the  claim  for  the  bene- 
fit of  all,  and  he  procures  a  deed  in  his  own  name,  he  holds  the 
legal  title  to  the  interest  of  his  partners  in  trust  for  them." 
(Eroll  V.  CoaOi,  45  Or.  459,  78  Pac.  397 ;  Butterfield  v.  Noffoles 
Copper  Co.,  9  Ariz.  212,  80  Pac.  345;  Walker  v.  Bruce,  44  Colo. 
109,  97  Pac.  250;  Crosby  v.  Clark,  132  Cal.  1,  63  Pac.  1022; 
Wright  v.  Smith,  23  N.  J.  Eq.  106.) 

Messrs,  Rodgers  &  Oilbert,  Mr.  Lyman  H.  Bennett  and  Mr. 
W.  B.  Rodgers,  for  Respondents,  submitted  a  brief;  Mr.  Harry 
B.  Rodgers  and  Mr.  H.  W.  Rodgers,  of  Counsel,  argued  the  cause 
orally. 

The  universal  rule  is  that  wherever  a  title  is  sought  to  be  as- 
serted by  one  party  in  derogation  of  the  written  title  standing 
in  the  name  of  another,  upon  whatever  grounds  the  title  is  as- 
serted, whether  by  means  of  an  oral  agreement  to  convey  or  a 
resulting  or  constructive  trust,  the  evidence  showing  the  same 
must  be  clear,  convincing,  unambiguous  and,  as  stated  by  most 
of  the  cases,  the  same  mnst  be  proved  beyond  a  reasonable  doubt. 
{Or eat  FaUs  W.  W.  Co.  v.  Great  NoHhern  Ry.  Co.,  21  Mont. 
487,  59  Pac.  963 ;  Lewis  v.  Patton,  42  Mont.  531,  113  Pac.  745 ; 
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Howland  v.  Blakt,  97  U.  S.  624,  24  L.  Ed.  1027  [see,  also,  Rose's 
U.  S.  Notes] ;  Chambers  v.  Emery,  13  Utah,  374,  45  Pac.  192; 
Satterfield  v.  McUone,  35  Fed.  445, 1  L.  R.  A.  35.) 

In  the  following  cases,  where  the  evidence  was  equally  bal- 
anced, relief  was  refused :  Lusc(yinbe  v.  Peterson,  173  Mich.  165, 
138  N.  W.  1057;  Himter  v.  Field,  114  Ark.  128,  169  S.  W.  814; 
La  Cotis  V.  La  Coiis,  109  Ark.  335, 159  S.  W.  1111 ;  Pike  v.  Pei- 
ins,  71  Ala.  98 ;  Stephens  v.  St.  Louis  Union  Trust  Co,,  260  111, 
364,  103  N.  E.  190;  Croup  v.  De  Moss  et  al,  78  Wash.  128,  138 
Pac.  671 ;  Crane  v.  Reed,  172  Mich.  642,  138  N.  W.  223. 

The  statute  of  frauds  is  applicable  to  this  case.  (See  Ryan  v. 
Dunphy,  4  Mont.  352,  1  Pac.  710;  Dude  v.  Ford,  8  Mont.  238, 
19  Pac.  414 ;  Prince  v.  Lamb,  128  Cal.  120,  60  Pac.  689 ;  Levy  v. 
Brush,  45  N.  T.  591;  McKinley  y.  Lloyd,  128  Fed.  519;  Pur  cell 
V.  Miner,  4  Wall.  513,  18  L.  Ed.  435  [see,  also,  Rose's  U.  S. 
Notes].) 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

The  appellant  alleged  that  prior  to  March  8,  1914,  he  had  be- 
come familiar  with  the  value  and  quantity  of  ore  disclosed  in 
the  Elenora  lode  claim,  containing  ore  of  a  value  in  excess  of 
$35,000,  of  which  there  was  partly  blocked  out  and  exposed  ore 
of  the  value  of  more  than  $10,000 ;  that  on  said  date  he  disclosed 
his  knowledge  to  respondent,  and  that  they  then  entered  into  an 
oral  agreement  to  go  to  the  claim,  make  an  examination,  and,  if 
desirable,  make  an  effort  to  purchase  the  claim,  the  respondent 
to  advance  $1,000  or  so  much  thereof  as  should  be  necessary  to 
make  the  first  payment;  that  they  would  then  operate  the  prop- 
erty, repay  respondent,  and  complete  the  payments  on  the  mine 
out  of  the  proceeds  from  ore  shipped;  that  on  April  27,  1914, 
ihey  did  visit  and  examine  the  mine,  under  their  agreement,  and 
thereafter  purchased  the  same,  with  the  Blondie  Britannica  and 
Minnie  Montreal  claims,  for  the  sum  of  $4,500;  that  under  the 
agreement  appellant  was  to  have  charge  of  the  mining  opera- 
tions, while  respondent  was  to  look  after  the  outside  affairs ;  that 
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appellant  performed  his  part  of  the  agreement  until  October, 
1914,  when  he  became  sick;  that  ore  of  the  value  of  more  than 
$35,000  was  extracted  and  shipped,  and  the  purchase  price  fully 
paid  from  the  proceeds,  but  that  the  deed  was  taken  in  the  name 
of  Joseph  Ostronich,  a  brother  of  the  respondent,  secretly,  with 
the  intent  to  cheat  and  defraud  appellant;  and  that  Ostronich 
has  since  transferred  the  property  to  respondent.  The  prayer 
for  relief  is  that  respondent  be  adjudged  to  hold  the  one-half 
interest  therein  in  trust  for  appellant,  an  accounting  required, 
and  the  respondent  directed  to  convey  the  one-half  interest  to 
appellant.  The  allegations  being  denied,  the  cause  was  tried  to 
the  court  sitting  with  a  jury.  The  jury  found  in  favor  of  appel- 
lant, but  the  judge  rejected  the  findings  of  the  jury,  and  made 
general  and  special  findings  in  favor  of  respondent,  and  entered 
judgment  thereon.     This  appeal  is  from  the  judgment. 

1.  The  first  contention  of  appellant  is  that  the  findings  of  the 
[1]  court  are  not  supported  by  the  evidence,  and  are  contrary 
to  the  decided  weight  and  preponderance  thereof.  The  testi- 
mony of  appellant  in  his  own  behalf  is  ample,  if  uncontradicted, 
to  prove  all  the  allegations  of  his  complaint;  he  was  substan- 
tially corroborated  by  his  brother,  Mike  Bosanatz,  and,  in  some 
particulars,  by  two  or  three  other  witnesses.  There  are,  how- 
ever, a  number  of  contradictory  statements  in  his  testimony. 
Two  witnesses  offered  for  the  purpose  of  impeachment  testified 
to  statements  made  at  other  times  contradictory  of  his  testimony 
on  the  stand.  In  addition,  Andrew  Anderson,  the  grantor  of 
the  Elenora  and  joint  grantor  of  the  other  claims  mentioned, 
testified  that  at  the  time  appellant  claimed  to  have  been  familiar 
with  the  property  the  claim  had  not  been  discovered,  no  vein  dis- 
closed, and,  at  best,  there  was  known  to  be  upon  it  float  and 
small  holes  and  cuts,  made  by  him  in  an  effort  to  locate  the  vein 
from  which  the  float  came.  Anderson  further  testified  that  the 
conversation  related  by  appellant  was  held  in  the  summer-time, 
before  he  discovered  the  Elenora,  and  referred  only  to  the  two 
other  claims. 
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Bosanatz,  having  testified  that  he  and  Ostronich  went  to  Good- 
rich gulch  for  the  purpose  of  examining  the  Elenora  or  the 
Anderson  property;  that  when  they  arrived,  they  went  directly 
to  the  Elenora,  examined  it,  took  samples,  and  attempted  to  buy 
the  property.  Anderson  testified  that  when  the  two  men  came 
to  his  place  they  had  dinner,  and  proceeded  to  the  Carolina,  a 
claim  owned  by  Senator  Hoffman,  of  Bozeman,  and  did  not  go  to 
the  Elenora  until  the  next  day,  and  then  only  when  he  invited 
them,  they  being  about  to  depart,  to  take  a  look  at  his  property ; 
that  Ostronich  asked  if  he  could  take  samples,  and  was  given 
permission,  and,  on  being  told  that  he  (Anderson)  could  not  do 
anything  with  the  property  at  present  on  account  of  an  attempt 
to  jump  the  claim,  said  that  he  would  return  later;  and  that 
Ostronich  did  return  on  two  subsequent  occasions,  finally  pur- 
chasing the  property. 

Ostronich  flatly  contradicts  all  of  the  testimony  of  appellant 
concerning  any  agreement  as  to  the  Elenora,  or  any  conversa- 
tion on  the  subject,  but  states  that,  having  on  several  occasions 
told  appellant  that  if  appellant  could  secure  a  lease  where  he 
could  make  anything,  he  (Ostronich)  would  help  him  financially, 
at  least  to  the  extent  of  $1,000.  Respondent  further  testified 
that  appellant  told  him  of  the  Carolina  and  of  the  Argenta 
claims,  in  the  vicinity  of  the  Elenora;  that  he  wrote,  in  appel- 
lant's name,  to  Senator  HoflFman  concerning  a  lease  and,  being 
informed  that  the  owners  might  operate  the  claim,  but,  if  they 
did  not,  they  would  advise  him  further,  appellant  and  respond- 
ent went  to  inspect  the  two  claims,  lying  about  twenty  miles 
from  where  they  were  working.  On  reaching  the  Argenta  they 
found  men  working  on  it,  and  appellant  said  that,  as  the  claim 
was  being  operated,  it  would  be  useless  to  try  for  a  lease  on  it ; 
that  they  examined  the  Carolina,  and  he  advised  appellant  that 
it  was  pretty  well  worked  out,  but  that  there  was  one  showing 
where  a  man  might,  by  hard  work,  make  wages.  Returning  to 
Anderson's  cabin  they  spent  the  night,  and  the  occurrences  of 
the  next  day  were  as  Anderson  had  stated  them. 
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The  testimony  as  to  appellant's  managem^it  of  the  mine  was 
conflicting  and  unsatisfactory.  The  evidence  disclosed  the  fact 
that  appellant  was  singularly  uninterested  and  did  not  seek  in- 
formation as  to  the  terms  of  the  lease  and  bond,  the  expenses  of 
operation,  the  returns  from  the  shipment  of  ore  or  the  reason 
why  the  title  was  taken  in  the  name  of  Joseph  Ostronich,  when 
he  discovered  the  fact.  He  accepted  small  payments,  approxi- 
mately amounting  to  the  wages  he  earned,  and  which  respondent 
testified  were  in  payment  of  his  wages,  but  which  appellant  con- 
tends were  his  portion  of  net  proceeds,  without  inquiry  as  to 
what  the  proceeds  of  the  mine  were. 

There  is  a  sharp  conflict  in  the  testimony.  The  evidence 
would  seem  to  be  sufficient  to  support  either  party's  contention, 
considering  merely  the  cold  record ;  but  the  trial  judge  had  the 
advantage  of  seeing  the  witnesses  on  the  stand  and  noting  their 
demeanor  while  testifying,  and  their  appearance  on  the  stand. 

Where  the  evidence  is  conflicting  in  an  equity  case,  the  findings 
[2]  of  fact  by  the  trial  judge  rest  upon  the  same  principle  as 
the  verdict  of  a  jury.  {Ingalls  v.  Austin,  8  Mont.  333,  20  Pac 
637.)  This  court  has  held  repeatedly  that,  where  there  is  a  sub- 
stantial conflict  in  the  evidence,  the  supreme  court  on  appeal  will 
not  disturb  the  verdict  of  the  jury  on  the  ground  of  alleged  in- 
sufficiency of  the  evidence.  (Murpky  v.  Cooper,  41  Mont.  72, 
108  Pac.  576 ;  Previsich  v.  Butte  Electric  Ry.  Co.,  47  Mont.  170, 
131  Pac.  25.) 

Indeed,  we  may  go  much  further  than  this,  and  declare  that 
the  findings  of  the  district  court  in  equity  cases  will  never  be 
reversed  except  where  the  evidence  clearly  preponderates  against 
them.  This  doctrine  has  been  declared  by  this  court  in  a  long 
line  of  decisions,  from  Story  v.  Black,  5  Mont.  26,  51  Am.  Rep. 
37,  1  Pac.  1,  the  first  case  reported  in  the  Pacific  Reporter  sys- 
tem, down  to  Boyd  v.  Huffine,  44  Mont.  306,  120  Pac.  228,  and 
Winslow  V.  Dundom,  46  Mont.  71,  125  Pac.  136. 

2.  Appellant  contends  that  the  rejection  of  the  jury's  findings 
[3]  constitutes  error,  for  the  reason  that  appellant  was  entitled 
to  a  jury  trial,  and  therefore  its  findings  could  only  be  set  aside 
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for  such  cause  as  would  warrant  like  action  on  a  verdict,  or  if 
this  position  be  not  tenable,  then,  under  the  circumstances,  the 
findings  were  entitled  to  great  weight,  and  were  not  to  be  lightly 
disregarded. 

This  contention  is  without  merit,  and  has  long  since  been  fore- 
closed by  this  court.  In  the  case  of  Short  v.  Estey,  33  Mont.  261, 
83  Pac.  479,  in  which  the  facts  were  similar  and  the  rdief  prayed 
for  the  same  as  here,  this  court  said :  "The  cause  of  action  stated 
in  the  complaint  is  one  of  purely  equitable  cognizance.  There 
is  no  issue  presented  of  such  a  character  as  would  entitle  any  of 
the  parties  to  a  trial  by  jury,  according  to  the  usual  course  of 
law.  The  court,  then,  was  not  bound  to  call  a  jury ;  and,  if  it 
had  submitted  the  case  for  findings,  it  would  not  have  been 
bound  by  them.  In  such  cases  the  findings  may  aid  the  con- 
science of  the  judge,  but  may  not  control  his  judgment.  The 
findings  and  judgment  are  his.  If,  when  the  jury  has  made  find- 
ings, the  judge  is  not  satisfied  with  them,  he  may  disregard  them, 
and  so  find  as  to  satisfy  his  own  conscience." 

In  Wetzstein  v.  Largey,  27  Mont.  212,  70  Pac.  717,  the  court 
held  that  "Ultimately  the  findings  and  decree  based  thereon  must 
be  regarded  as  emanating  from  the  judge,  and  the  correctness 
of  the  result  must  be  determined  by  a  review  of  the  action  of  the 
judge,  without  regard  to  the  findings  of  the  jury.  This  court 
has  so  held  in  many  cases." 

3.  We  find  no  error  in  the  ruling  of  the  court  on  the  ques- 
tions set  out  in  specifications  Nos.  17  and  18. 

4.  Appellant  propounds  the  question,  "What  are  the  rights  of 
[4]  the  plaintiff  under  the  defense  of  the  defendant  t"  to  which 
the  answer  is:  The  only  property  alleged  by  appellant  to  have 
the  subject  matter  of  the  trip  to  Goodrich  gulch  is  the  Anderson 
property,  the  Elenora  and  companion  claims.  Had  the  court 
found  that  respondent  had  agreed,  generally,  to  finance  appel- 
lant in  the  operation  of  any  property  he  might  secure,  by  pur- 
chase or  lease,  and  that,  in  visiting  Goodrich  gulch  respond^t 
was  acting  by  reason  of  the  disclosures  made  by  appellant  con- 
cerning the  Elenora  claim,  as  appellant  contends,  clearly  a  fidu- 
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ciary  relation  would  have  resulted.  But  the  evidence  tended  io 
show,  and  the  court  found,  that  the  visit  was  not  pursuant  to 
any  such  disclosure ;  that  at  the  time  of  the  conversation  between 
these  two  men  the  Elenora  was  not  discovered,  and  no  vein  was 
disclosed  therein.*  Taking,  then,  the  theoiy  of  the  defense,  to 
discover,  what  right,  if  any,  appellant  had  thereunder,  we  find 
that  respondent  had  promised  to  lend  financial  aid  to  appellant, 
if  necessary,  should  he  find  a  property  on  which  he  could  secure 
a  lease;  that  pursuant  to  such  agreement  appellant  disclosed  to 
respondent  such  knowledge  as  he  had  concerning  the  Carolina 
claim  and  the  Argenta  claim  in  the  vicinity  of  the  Anderson 
property ;  that  these  two  claims  were  the  subject  matter  of  the 
visit  to  Goodrich  gulch ;  but  on  visiting  the  claims  appellant  him- 
self found  that  the  Argenta  was  being  operated  and  conse- 
quently could  not  be  leased  and  was  advised  by  respondent  that 
on  the  Carolina  a  man  could  only  make  wages  by  hard  work  and 
the  project  of  leasing  that  claim  was  abandoned.  Having  gone 
as  far  as  appellant  desired  regarding  the  only  claims  suggested 
by  appellant,  respondent  was  released  from  responsibility,  at 
least  until  appellant  should  suggest  some  other  claim. 

The  subject  matter  of  the  contract  being  disposed  of,  appel- 
lant had  no  right  ''under  the  defense.''  This  also  disposes  oi 
the  discussion  concerning  ''part  performance"  under  the  con- 
tract, if  any,  disclosed  in  the  defense. 

The  judgment  of  the  district  court  of  Madison  county  ift 
affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices  Hollo- 
way,  HuBLY  and  Coopeb  concur. 
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On  Motion  fob  Reheaeino. 

(Deeided  Februarj  28,  1920.) 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

1.  Appellant's  petition  for  rehearing  urges  that  the  court  ap- 
plies an  obsolete  rule  for  the  determination  of  equity  cases, 
quoting  a  portion  of  the  rule  laid  down  by  the  court,  which 
appellant  admits  was  the  rule  in  the  jurisdiction  prior  to  the  en- 
actment of  section  6253,  Revised  Codes,  but  contending  that  a 
different  rule  applies  since  the  enactment  of  that  section,  and 
that  it  has  been  so  declared  in  the  following  cases:  Stevens  v. 
Trafton,  36  Mont.  520,  93  Pac.  810;  In  re  Colbert's  Estate,  51 
Mont.  455,  153  Pac.  1022 ;  Barnard  Realty  Co.  v.  City  of  Butte, 
55  Mont.  384,  177  Pac.  402;  and  Lowry  v.  Carrier,  55  Mont. 
392,  177  Pac.  756.  The  authorities  cited  deal  with  an  entirely 
different  phase  of  the  consideration  of  equity  cases,  and  do  not 
relate  to  the  rule  laid  down  in  the  line  of  authorities  cited  in 
the  opinion. 

It  is  true  that  in  equity  cases,  since  the  enactment  of  the  sec- 
tion referred  to,  the  court  must  review  the  questions  of  fact  as 
well  as  those  of  law,  and  determine  the  case  on  its  merits,  to  the 
end  that  equity  cases  might  be  thus  finally  disposed  of  on  their 
merits,  without  the  necessity  of  successive  trials  on  the  same 
state  of  facts.  As  was  said  by  this  court  in  Stevens  v.  Trafton, 
supra:  **The  evident  purpose  of  the  legislature  in  passing  the 
law  above  quoted  was  undoubtedly  to  expedite  the  entry  of  final 
judgment  in  cases  where  the  parties  were^not  entitled  to  trial  by 
jury ;  to  put  an  end  to  litigation,  and  avoid  the  necessity  of  new 
trials  involving  expense  and  the  contingencies  incident  to  delay. 
•  •  •  To  the  end,  therefore,  that  this  court  might  enter  final 
judgment  in  these  equity  causes,  it  is  provided  that  the  court 
shall,  on  appeal,  determine  the  same  on  the  merits,  unless  for 
good  cause  a  new  trial  or  the  taking  of  further  evidence  is 
ordered."  This  rule,  however,  goes  no  further  than  to  require 
that  the  court  shall  review  the  questions  of  fact  as  well  as  those 
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of  law,  and  dispose  of  the  cause  on  its  merits,  and  does  not  affect 
the  rule  governing  the  court  in  the  consideration  of  the  evidence. 
If,  on  a  review  of  the  questions  of  fact,  it  does  not  appear  that 
the  evidence  clearly  preponderates  against  the  findings  of  fact 
by  the  trial  court,  the  appellate  court  will  not  disturb  those  find- 
ings. This  is  the  rule  laid  down  in  the  opinion  in  this  case,  and 
is  supported  by  all  the  opinions  of  this  court  in  equity  cases,  as 
stated  in  the  opinion,  from  Story  v.  Black,  the  first  case  reported 
in  the  Pacific  Reporter,  down  to  the  present  time. 

2.  While  it  is  true  the  trial  court  made  no  specific  finding  that 
the  Anderson  property  was  not  the  subject  matter  of  the  con- 
tract or  agreement  between  the  parties,  it  so  found  in  effect,  and 
such  implied  finding  is  abundantly  supported  by  the  evidence. 
The  court  carefully  considered  all  of  the  evidence;  and  while^ 
as  pointed  out  in  the  petition  for  a  rehearing,  there  was  evi- 
dence in  the  case  to  support  a  contrary  view,  the  trial  court  had 
the  advantage  of  seeing  the  witnesses  on  the  stand  and  observing 
their  demeanor,  and  was  at  liberty  to  reject  the  testimony  of  the 
one  set  of  witnesses  and  accept  that  of  the  other,  and  this  court 
will  not,  under  such  circumstances,  set  its  opinion  of  the  evi- 
dence up  as  against  that  of  the  trial  court. 

3.  It  is  suggested  that  it  has  been  the  universal  custom  of 
appellate  courts,  in  deciding  vital  questions  of  fact,  to  fairly  set 
forth,  in  the  opinion,  the  substance  at  least  of  the  evidence. 
This  we  feel  has  been  done  in  this  case,  in  so  far  as  the  fact  con- 
ditions are  necessary  to  an  intelligent  opinion ;  no  good  purpose 
could  be  subserved  in  cumbering  the  record  with  the  mass  of  tes- 
timony set  out  in  the  petition  for  rehearing,  as  pertinent  in  this 
respect. 

The  petition  is  denied. 

Mb.  Chief  Justice  Brantlt  and  Associate  Justices  Hollo- 
WAY,  HuRLY  and  Cooper  concur. 
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GERVAIS,  Appellant,  v.  ROLFE,  Bespokdsnt. 

(No.  4,466.) 
(dabmitted  January  13,  1920.    Decided  Tehrwrj  4,  19£(K)1 

[187  P^.  899.] 

Eleciion   Contests — Evidence — Burden  of  Proof — Costs — Wit- 
nesses— Credibility. 

Slection  Contest — Illegal  Votes — Evidenoe. 

1.  Where  it  appears  in  an  election  contest  tbat  a  Toter  was  not  a  legal 
one,  any  person  with  the  requisite  knowled^  may  testify  as  to  the  per- 
son for  whom  he  voted. 

Same— Illegal  Votes — Circumstantial  E>vid6noe. 

2.  Where  it  does  not  appear  from  direct  testimony  for  what  candidate 
an  unqualified  voter  voted,  the  fact  may  be  shown  by  circumstantial 
evidence. 

Same— Evidence. 

3.  A  voter  who  does  not  remember  for  whom  he  voted  may  be  asked 
for  whom  he  intended  to  vote,  as  a  circumstance  tending  to  raise  a  pre- 
sumption for  whom  he  did  vote. 

Same^Illegal  Votes — Evidence — Admissibility. 

4.  An  unqualified  voter  who  could  not  read  or  write  English  was 
properly  permitted  to  testify  that  one  of  the  election  judges  read  the 
names  on  the  ballot  to  him;  that  whenever  the  name  of  a  candidate 
for  whom  he  wished  to  vote  was  read,  he  placed  a  cross  before  the  name; 
that  he  wanted  to  vote  for  contestant;  that  the  election  judge  told  him 
where  to  place  the  mark,  and  that  he  voted  for  contestant. 

Same — Illegal  Votes — ^Apportionment  Between  Contestant  and  Contestee— 
When  Proper. 

5.  Where  it  was  impossible  for  the  trial  court  in  an  election  contest 
to  determine  from  the  evidence  for  whom  alleged  illegal  votes  had  been 
cast,  its  action  in  apportioning  them  under  the  rule  approved  in  Rey- 
fron  V.  Mahoney,  9  Mont.  497,  was  proper. 

Appeal  and  Error — Error  in  Favor  of  Appellant. 

6.  Prom  a  ruling  prejudicial  to  respondent,  appellant  cannot  complain. 

Election  Contest — ^Burden  of  Proof. 

7.  The  certflicate  of  election  in  the  hands  of  respondent  was  prima 
facie  evidence  of  his  right  to  the  office  in  contest,  and  appellant  had 
the  burden  of  proving  that  respondent  received  a  sufficient  number  of 
illegal  votes  charged  by  him  to  have  been  cast,  to  change  the  result. 

Witnesses— Credibility — Question  for  Trial  Court. 

8.  A  court  is  not  bound  to  accept  a  fact  as  proved  merely  because  a 
witness  has  sworn  to  it;  creditable  swearing  only  concluding  its  judg- 
ment. 

Costs — Memorandum — ^When  Properly  Stricken  from  Files. 

9.  Costs  are  recoverable  only  by  virtue  of  the  statute,  and  in  order 
to  recover  them,  the  party  making  the  claim  nnist  comply  with  its  pro- 
visions; therefore,  failure  to  file  the  memorandum  required  by  section 
7170,  Revised  Codes,  operates  as  a  waiver  and  justifies  the  court  in  strik* 
ing  the  cost  bill* 

67  Mont. — 14 
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Election  Contest — Costs — When  not  Recoverable. 

10.  Where  contestee  in  an  election  contest  did  not  file  his  memorandum 
of  costs  until  ten  days  after  the  court's  findings  had  been  filed,  it  was 
properly  stricken  from  the  files. 

Election  Contest  by  Emil  J.  Gervais  against  F.  M.  Rolfe. 
Prom  judgment  for  contestee,  and  an  order  denying  contestant 
a  new  trial,  he  appeals.  Contestee  appeals  from  the  judgment 
so  far  as  it  denies  his  right  to  recover  his  costs.    AfiSrmed. 

Messrs,  Norris  it  Hurd,  for  Appellant,  submitted  a  brief  and 
one  in  reply  to  that  of  Respondent;  Mr.  Edmn  L.  Norris  argued 
the  cause  orally. 

The  court  made  an  error  in  failing  to  find  for  whom  the  seveD 
illegal  voters  other  than  Martin  Grinolds  voted  and  in  applying 
the  apportionment  rule  to  Coburg  precinct  as  to  said  seven  votes. 
In  this  paragraph  we  wish  to  submit  that  the  failure  of  the  court 
to  find  for  whom  the  illegal  voters  in  Coburg  precinct  voted  and 
in  applying  the  apportionment  rule  to  Coburg  precinct  as  to 
such  votes  was  such  an  error  that  entitled  the  appellant  to  a 
new  trial  and  that  the  court  erred  in  not  granting  such  new  trial. 
(29  Cyc.  816;  Brooks  v.  Prescott,  114  Mass.  392;  Citizens'  Bank 
V.  Bolen,  121  Ind.  301,  23  N.  E.  146;  Lahonte  et  al.  v.  Lacasse, 
78  N.  H.  489,  102  Atl.  540;  Llewelyn  v.  Levi,  157  Cal.  31,  106 
Pac.  219 ;  Broun  v.  Macey,  13  Idaho,  451,  90  Pac.  339 ;  Black  v. 
Harrison  Home  Co.,  155  Cal.  121,  99  Pac.  494.) 

Where  there  are  no  statutory  provisions  providing  for  the  con- 
testing of  elections,  courts  of  equity  will  assume^  jurisdiction  of 
such  contests.  This  rule  is  stated  in  Poe  v.  Sheridan  County,  52 
Mont.  279,  157  Pac.  185 ;  Cadle  v.  Town  of  Baker,  51  Mont.  176, 
149  Pac.  960,  and  is  supported  by  the  following  cases :  Gibson  v. 
Trinity  County,  80  Cal.  359,  22  Pac.  225 ;  Calaveras  County  v. 
Brockway,  30  Cal.  325;  Dickey  v.  Reed,  78  111.  261;  Hamilton 
V.  Carroll,  82  Md.  326,  33  Atl.  648 ;  Tolbert  v.  Long,  134  Ga.  298, 
67  S.  E.  828.  Inasmuch  as  there  are  ample  provisions  of  law  in 
this  state  for  the  contesting  of  elections  of  county  officers,  it  may 
not  be  urged  that  the  rule  last  referred  to  may  be  invoked.  In 
view  of  the  doctrine  above  stated,  we  submit  that  this  cause  is 
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a  special  proceeding  authorized  by  statute  and  that  under  no 
construction  may  it  be  considered  as  an  action  in  equity. 

A  person  who  voted  without  being  registered  is  an  illegal  voter 
and  may  be  required  to  testify  in  an  election  contest  for  whom 
he  voted.  (Black  v.  Pate,  130  Ala.  514,  30  South.  434;  Mont- 
gomery  v.  Dormer,  181  Mo.  5,  79  S.  W.  913;  Yam.  Winkle  v. 
Crabtree,  34  Or.  462,  55  Pac.  831,  56  Pac.  74 ;  Vallier  v.  Brakke, 
7  S.  D.  343,  64  N,  W.  180;  Welsh  v.  Shimway,  232  111.  54,  83 
N.  E.  549 ;  People,  etc.,  v.  Pease,  27  N.  Y.  45,  84  Am.  Dec.  242 ; 
Boyer  v.  Teagive,  106  N.  C.  571,  11  S.  E.  330;  Hanson  v. 
Vill^ige  of  Adrian,  126  Minn.  298,  148  N.  W.  276,  277.) 

Failure  to  file  a  memorandum  of  costs  within  the  time  pre- 
scribed by  statute  acts  as  a  waiver  of  the  right  to  costs.  (15 
C.  J.  181 ;  Chapin  v.  Broder,  16  Gal.  403,  419 ;  Oriffith  v.  W el- 
hanks,  26  Cal.  App.  477,  147  Pac.  986 ;  Steensland  v.  Hess,  25 
Idaho,  181,  136  Pac.  1124;  Limnlle  v.  Scheeline,  30  Nev.  106,  93 
Pac.  225;  Hayes  v.  Hutchinson,  81  Wash.  394,  142  Pac.  865.) 

Messrs,  Freeman  &  Thelen  and  Mr.  D,  C.  Kenyan,  for  Re- 
spondent, submitted  a  brief;  Mr.  James  W,  Freeman  argued  the 
cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

At  the  general  election  held  in  November,  1918,  Emil  J.  Ger- 
vais  and  P.  M.  Rolfe  were  rival  candidates  for  the  office  of 
county  treasurer  of  Blaine  county.  The  canvassing  board  re- 
turned that  Rolfe  received  662  votes  and  Gervais  661.  A  certi- 
ficate of  election  was  issued  to  Rolfe,  and  this  contest  was  there- 
upon instituted.  The  trial  resulted  in  a  judgment  in  favor  of 
Rolfe,  and  Gervais  appealed  from  the  judgment  and  from  the 
order  denying  him  a  new  trial. 

The  contest  involves  only  the  votes  cast  in  two  precincts.  In 
the  complaint  it  is  alleged  that  in  Wing  precinct,  where  Gervais 
received  7  votes  and  Rolfe  39,  5  persons  (naming  them)  who 
were  not  registered  were  permitted  to  vote,  and  in  Coburg  pre- 
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cinct,  where  Gervais  received  19  votes  and  Bolfe  29,  8  perflons 
(naming  them)  who  were  not  registered  were  permitted  to  vote, 
and  that  all  of  these  13  votes  were  cast  for  Rolf e.  In  the  answer 
it  is  admitted  that  the  13  persons  named  were  not  registered, 
that  they  voted  at  the  election,  and  that  each  voted  for  a  candi- 
date for  treasurer,  but  it  is  denied  that  they,  or  any  of  them, 
voted  for  Rolfe.  The  court  found  that  of  the  five  illegal  votes 
cast  in  Wing  precinct  three  were  cast  for  Gervais  and  two  for 
Rolfe.  Appellant  concedes  that  he  received  two  illegal  votes  in 
Wing  precinct,  but  complains  of  the  action  of  the  court  in  char- 
ging him  with  a  third — ^the  vote  of  one  Piestraznski,  who  could 
not  read  or  write  English,  and  who  was  assisted  in  marking  his 
ballot  by  Charles  Anderson,  one  of  the  judges  of  election. 

Upon  examination  of  the  ballots  it  was  ascertained  that  the 
election  judge  had  failed  to  make  the  indorsement  required  by 
[1-4]  section  555,  Revised  Codes,  and  that  the  ballot  could  not 
be  identified.  Anderson  testified  that  he  did  not  remember  for 
whom  the  voter  voted,  and  thereupon,  over  the  objection  of  con- 
testant, Piestraznski  was  permitted  to  testify,  and  he  testified, 
that  Anderson  read  the  names  on  the  ballot  to  him ;  that,  when- 
ever the  name  of  a  candidate  for  whom  he  wished  to  vote  was 
read,  he  placed  a  cross  before  the  name ;  that  he  had  known  Ger- 
vais for  five  or  six  years  and  wanted  to  vote  for  him ;  that  the 
election  judge  told  him  where  to  place  the  mark;  and  that  he 
voted  for  Gervais.  It  is  ui^ed  that  this  evidence  was  incom- 
petent, for  the  reason  that  the  witness,  having  testified  that  he 
could  not  read,  could  not  know  for  whom  he  voted. 

The  rule  is  established  that,  whenever  it  appears  that  a  voter 
is  not  a  legal  elector,  any  person  having  requisite  knowledge 
may  testify  as  to  the  person  for  whom  he  voted.  (15  Cyc.  424.) 
The  rule  is  likewise  settled  that,  where  it  does  not  appear  from 
direct  testimony  for  what  candidate  an  unqualified  voter  voted, 
the  fact  may  be  shown  by  circumstantial  evidence  (15  Cyc.  425; 
Lane  v.  Bailey^  29  Mont.  548,  75  Pac.  191 ;  McCrary  on  Elections, 
see.  493),  and  that  a  voter  who  does  not  remember  for  whom  he 
voted  may  be  asked  for  whom  he  intended  to  vote,  not  that  his 
intention,  as  an  independent  fact,  is  material,  but  on  the  ground 
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that  it  18  a  circumstance  tending  to  raise  a  presumption  for  whom 
he  did  vote.  (People  v.  Pease,  27  N.  T.  45,  84  Am.  Dec.  242.) 
We  think  the  evidence  was  competent,  and,  taking  all  the  cir- 
cumstances into  consideration,  that  the  court  was  warranted  in 
its  finding  that  Piestraznski  voted  for  Gervais. 

To  prove  the  allegation  of  his  complaint  respecting  the  votes 
[5-7]  cast  in  Coburg  precinct,  contestant  called  18  admittedly 
legal  voters,  each  of  whom  testified  that  he  voted  for  Gervais. 
Gontestee  then  called  the  8  persons  who  were  not  registered,  but 
who  had  voted  in  that  precinct,  and,  of  these,  7  testified  that  they 
voted  for  Gervais,  and  one  that  he  voted  for  Bolf e.  The  court 
was  thereupon  confronted  with  the  anomalous  situation  that  25 
persons  had  each  testified  that  he  voted  for  Gervais,  whereas  Ger- 
vais received  only  19  votes,  according  to  the  returns  and  ballots. 
The  court  declared  that  it  was  impossible  to  determine  for  whom 
the  illegal  votes  were  cast,  and  thereupon  applied  the  apportion- 
ment rule  approved  by  this  court  in  Heyfron  v.  Mahoney,  9 
Mont.  497,  18  Am.  St.  Rep.  757,  24  Pac.  93.  It  is  earnestly  in- 
sisted that  the  court  had  no  right  to  refuse  to  find  for  whom  the 
illegal  votes  were  cast  merely  because  the  evidence  concerning 
the  fact  was  in  conflict.  The  rule  contended  for  is  correct  as  an 
abstract  proposition,  but  is  to  be  understood  as  subject  to  the 
qualification  that  there  is  sufficient  evidence  to  justify  a  finding. 
The  certificate  of  election  in  the  hands  of  Bolfe  was  prima 
fade  evidence  of  his  right  to  the  office  (Sommers  v.  Oould,  53 
Mont.  538,  165  Pac.  599;  9  R.  C.  L.  1162),  and  contestant  as- 
sumed  the  burden  of  proving  that  Rolfe  received  a  sufficient 
number  of  illegal  votes  to  change  the  result  (Stephens  v.  Nacey, 
49  Mont.  230,  141  Pac.  649).  It  cannot  be  said  that  the  court 
did  not  make  any  finding.  The  legal  effect  of  its  statement  is : 
**The  contestant  has  failed  to  prove  by  a  preponderance  of  the 
evidence  for  whom  the  illegal  votes  were  cast."  If  the  court 
was  justified  in  that  conclusion,  iti;hen  became  its  duty  to  dis- 
miss the  contest  so  far  as  it  involved  the  votes  of  Coburg  pre- 
cinct. However,  instead  of  doing  so,  the  court  apportioned  the 
illegal  votes,  and,  since  this  resulted  to  the  prejudice  of  Rolfe 
only,  contestant  cannot  complain. 
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But  it  is  argued  that  the  court  could  not  have  been  in  doubt 
that  Grinolds  voted  for  Rolfe,  since  his  testimony  to  that  effect 
[8]  was  not  controverted.  The  credibility  of  this  witness  was 
a  matter  properly  to  be  passed  upon  by  the  trial  court,  and  & 
court  is  not  bound  to  accept  a  fact  as  proved  merely  because  a 
witness  swears  to  it.  In  Daniels  v.  Oranite  Bi-MetalUc  Con- 
solidated Mining  Co,,  56  Mont.  284,  184  Pac.  836,  we  quoted  with 
approval  as  follows:  '*It  is  a  wild  conceit  that  any  court  of  jus- 
tice is  bound  by  the  mere  swearing.  It  is  swearing  creditably 
that  is  to  conclude  its  judgment.*'  But,  if  we  assume,  for  the 
purpose  of  argument,  that  the  court  should  have  deducted  this 
one  vote  from  the  total  received  by  Rolfe  in  Coburg  precinct,  the 
result  would  not  have  been  changed.  Contestant  was  able  to 
produce  only  18  qualified  electors  who  voted  for  him;  so  that 
from  the  evidence  before  the  court  it  was  manifest  that  he  had 
received  at  least  one  illegal  vote,  and  in  his  proposed  findings 
(No.  12)  contestant  requested  the  court  to  find  that  J.  C.  Doyle 
(one  of  the  voters  who  was  not  registered)  had  voted  for  him. 
The  court  might  have  deducted  one  from  the  total  received  by 
each  candidate  in  this  precinct,  and  might  then  have  held  that, 
as  to  the  remaining  6  illegal  votes,  contestant  had  failed  to  prove 
by  a  preponderance  of  the  evidence  that  any  one  or  more  of  them 
had  been  cast  for  Rolfe.  The  result  would  have  been  that  Ger- 
vais  received  657  and  Rolfe  658.  Since  the  court  reached  the 
same  result  in  legal  effect,  the  method  employed  is  not  material 
here. 

There  is  a  cross-appeal  by  Rolfe  from  the  judgment  in  so  far 
[9]  as  it  denies  to  him  the  right  to  recover  his  costs  incurred 
in  the  contest  proceedings.  Costs  eo  nomine  were  not  allowed 
at  common  law.  They  may  be  recovered,  if  at  all,  only  by  virtue 
of  the  statute,  and,  in  order  to  recover  them,  the  party  making 
the  claim  must  comply  with  the  statute.  {Butte  N.  C,  Co,  v. 
RadmiUmch,  39  Mont.  157,  101  Pac.  1078 ;  Barrick  v.  Porter,  56 
Mont.  247,  184  Pac.  217.)  It  has  been  generally  held,  under  a 
statute  similar  to  ours,  that  a  failure  to  file  the  memorandum 
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within  the  preseribed  time  operates  as  a  waiver  and  justifies  the 
court  in  striking  out  the  cost  bill.     (15  C.  J.  181.) 

This  appeal  presents  the  single  question:  Was  the  memoran- 
dum filed  within  the  time  allowed  by  law!  Section  7170, 
[10]  Revised  Codes,  provides  that  a  party  who  claims  his  costs 
must  deliver  to  the  clerk,  and  serve  on  the  adverse  party  within 
five  days  after  the  verdict  or  notice  of  the  decision  of  the  court, 
a  memorandum  of  the  items  of  costs,  etc.  In  McDonnell  v. 
Huffine,  44  Mont.  411,  120  Pac.  792,  this  court  determined  that 
the  decision  of  the  court  referred  to  in  the  section  above  is  the 
findings  of  fact  and  conclusions  of  law  made  by  the  court  and 
filed  with  the  clerk,  and  that  the  party  claiming  costs  must  serve 
and  file  his  memorandum  within  five  days  from  the  date  upon 
which  he  has  notice  that  the  findings  are  filed.  The  record  dis- 
closes that  on  April  2,  1919,  Bolfe  had  notice  that  the  findings 
of  the  court  had  been  filed.  On  April  11  he  served  his  memo- 
randum of  costs,  and  on  April  12  filed  it.  Thereafter,  on 
motion,  the  memorandum  was  stricken  from  the  files.  It  is  fur- 
ther disclosed  that  on  April  2,  1919,  Gervais  filed  exceptions  to 
the  findings,  and  these  exceptions  were  disposed  of  on  April  8. 
The  contention  is  made  that  the  filing  of  the  exceptions  to  the 
findings  operated  to  stay  proceedings  until  such  exceptions  were 
disposed  of,  but  this  contention  is  without  merit.  There  was 
nothing  to  prevent  the  filing  of  the  memorandum  or  the  entry 
of  judgment  immediately  after  the  findings  were  filed.  (Oans 
d  Klein  Investment  Co.  v.  Sanford,  35  Mont.  295,  88  Pac.  955.) 
Since  the  memorandum  was  not  served  nor  filed  within  five  days 
from  April  2,  1919,  it  was  properly  stricken  from  the  files. 

The  judgment  and  order  denying  Gervais  a  new  trial  are 
affirmed.  The  judgment  upon  the  cross-appeal  of  Bolfe  is 
affirmed. 

Affirmed, 

Mb.  Chief  Justtob  Bbantly  and  Assooiatb  Justices  Hubly 
and  Matthews  concur. 

Mb.  Justice  Coopeb,  being  absent,  takes  no  part  in  the  fore- 
going decision. 
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MODESITT,  Respondent,  v.  FLATHEAD  COUNTY,  Afped- 

IjANT. 

(No.  4,502.) 
(Sabmitted  January  19,  1920.    Decided  February  9,  1920.) 

[1«7  Pac.  911.] 

County  Officers — Assessors — Special  Deputies — Compensatioth^ 
Board  of  County  Commissioners — Powers. 

1.  Heldf  tbat  while  the  board  of  eauntj  eommissioners  has  no  power 
to  decrease  the  compensation  of  regular  deputies  of  county  officers  fixed 
by  section  1  of  Chapter  2^2,  Laws  of  1919,  it  has  discretion,  under  sec- 
tion 2  thereof,  to  fb^  the  compensation  of  extra  deputies  appointed  for 
temporary  service,  at  any  rate  it  may  deem  expedient,  provided  it  does 
not  exceed  the  rate  paid  the  regular  deputies. 

Appeal  from  District  Court,  Flathead  Cownty;  T.  A.  Thomp- 
son, Judge. 

Submission  of  controversy  under  a^eed  statement  of  facts  by 
F.  F.  Modesitt  against  Flathead  County.  Judgment  for  plain- 
tiff and  defendant  appeals.  Reversed  and  remanded,  with  direc- 
tions to  enter  judgment  for  defendants 

Cause  submitted  on  briefs  of  counseL 

Mr.  T.  A.  MacDonald,  for  Appellant 

Mr.  J.  E.  Erickson,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  controversy  was  submitted  to  the  district  court  for  de- 
termination under  the  provisions  of  section  7254  of  the  Revised 
Codes,  upon  an  agreed  statement  of  facts,  of  which  the  following 
is  a  summary : 

The  defendant  is  a  county  of  the  fourth  class.  On  January 
6,  1919,  the  board  of  county  commissioners  of  the  defendant,  at 
[1]  the  request  of  the  county  assessor,  by  an  order  entered  in 
its  minutes  allowed  five  special  deputies  to  be  employed  by  the 
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assessor  at  a  compensation  for  each  of  them  of  $125  per  month 
during  the  timo  of  their  service.  These  deputies  were  to  be 
''put  to  work  when  necessary  and  retired  when  not  needed.*' 
The  whole  number  so  allowed  was  in  excess  of  the  number  the 
assessor  was  authorized  by  law  to  appoint.  The  plaintiff,  hav- 
ing been  appointed  under  the  order,  served  for  a  part  of  the 
month  of  March  and  for  the  months  of  April,  May  and  June. 
At  the  end  of  each  month  he  presented  to  the  auditor,  properly 
verified,  his  claim  for  compensation  at  the  rate  of  $137.50  per 
month.  This  officer  refused  to  aUow  compensation  at  a  greater 
rate  than  that  fixed  by  the  board.  The  board  approved  his 
action  and  allowed  plaintiff  compensation  accordingly.  The  dif- 
ference between  the  gross  amount  thus  allowed  him  for  his  ser- 
vices during  the  time  he  was  employed  and  that  claimed  by  him 
at  the  higher  monthly  rate  was  $44.75.  In  making  the  allow- 
ance as  it  did,  the  board  claimed  that  it  is  vested  with  the  power, 
xmder  the  provisions  of  section  2  of  Chapter  222  of  the  Laws  of 
the  Sixteenth  Session  of  the  Legislature,  to  fix  the  compensation 
at  any  rate,  provided  the  rate  does  not  exceed  $137.50  per  month. 
The  position  assumed  by  plaintiff  was  that  the  board  has  no  dis- 
cretion whatever,  and  that  he  was  therefore  entitled  to  receive 
compensation  at  the  rate  claimed.  The  district  court  sustained 
plaintiff's  contention  and  entered  judgment  in  his  favor.  The 
defendant  has  appealed. 

The  general  purpose  of  the  Act  referred  to  is  to  fix  the  annual 
compensation  of  the  regular  deputies  of  county  officers,  the  rate 
being  determined  by  the  class  within  which  each  county  falls, 
and  to  vest  in  the  board  of  commissioners  of  each  of  the  several 
counties  the  power  to  fix  the  compensation  of  all  other  deputies 
or  assistants.    So  far  as  applicable  here,  it  provides : 

Section  1:  ''The  annual  compensation  allowed  to  any  deputy 
or  assistant  is  as  follows:  *  *  •  Counties  of  the  fourth  and 
fifth  class.  •  •  •  Deputy  treasurer  and  deputy  assessor 
allowed  by  law  at  a  rate  of  not  less  than  one  thousand,  six  hun- 
dred and  fi*ty  dollars.    •    •    •    »» 
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Section  2:  "The  boards  of  county  commissioners  in  the  sev- 
eral counties  of  the  state  shall  have  the  power  to  fix  the  compen- 
sation allowed  any  deputy  or  assistant  under  this  Act,  where  any 
deputy  or  assistant  is  employed  for  a  "period  of  less  than  one 
year.  The  compensation  of  such  deputy  or  assistant  shall  be  for 
the  time  so  employed  provided  the  rate  of  such  compensation 
jshall  not  in  any  event  be  to  exceed  the  rates  fixed  by  this  Act  for 
similar  deputies  or  assistants." 

Section  1  has  reference  to  compensation  of  deputies  who  are 
appointed  by  the  several  assessors  in  the  counties  of  the  fourth 
and  fifth  classes  for  services  during  the  term.  It  fixes  this  at 
the  annual  minimum  rate  of  $1,650,  which  is  equivalent  to  the 
monthly  minimum  rate  of  $137.60.  Section  2  has  reference  only 
to  deputies  who  may  be  appointed  for  temporary  service  during 
the  busy  months  of  the  year  when  the  assessors  are  engaged  in 
obtaining  schedules  of  the  property  of  taxpayers  from  which  to 
muke  up  their  assessment-rolls.  As  to  the  former,  the  board 
cannot  decrease  the  compensation  fixed  by  section  1.  As  to  the 
latter,  it  is  vested  with  discretionary  power  to  fix  the  compen- 
sation at  any  rate  it  may  deem  expedient  for  the  time  during 
which  the  deputy  serves,  provided  it  does  not  exceed  the  rate 
fixed  for  regular  deputies.  The  first  sentence  expressly  confers 
the  power  to  fix  the  compensation  of  those  appointed  for  tem- 
porary service.  The  proviso  then  declares  that  "the  vBie  of 
such  compensation  shall  not  in  any  event  exceed  the  rate  fixed 
by  this  Act  for  similar  deputies  or  assistants";  that  is,  for  depu- 
ties or  assistants  whose  compensation  is  fixed  by  section  1.  The 
plaintiff,  having  accepted  service  under  the  order  of  the  board, 
was  entitled  to  receive  the  monthly  compensation  fixed  by  it  and 
no  more. 

The  judgment  is  therefore  reversed,  and  the  cause  is  remanded 
to  the  district  court,  with  direction  to  render  judgment  in  favor 
of  the  defendant 

Reversed  and  remanded. 

Associate  Justic?bs  Hollowat,  Hurly,  Matthews  and 
Cooper  concur. 
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SPRINKLE,  Appellant,  v.  ANDERSON,  Respondent. 

(No.  4,095.) 
(Submitted  January  14,  1920.    Decided  February  9,  1920.) 

[187  Pac.  909.] 

Appeal  and  Error — Evidence  not  Part  of  Bill  of  Exceptions — 
How  Made  Part  of  Record  on  Appeal. 

1.  Where  a  transcript  of  the  stenojgrapher's  notes  of  the  evidence,  not 
made  a  part  of  a  bill  of  exceptions,  is  sought  to  be  made  available 
on  appeal  under  the  provisions  of  Chapter  149,  Laws  of  1915,  it  must 
be  certified  as  correct  by  the  trial  court  or  agreed  by  counsel  to  be  so; 
otherwise  it  cannot  be  considered  by  the  supreme  court  for  any  purpose. 

Appeal  from  District  Court,  Blaine  County;  W.  B.  Rhoades, 
Judge. 

Action  in  daim  and  delivery  by  James  L.  Sprinkle  against 
Moses  Anderson  and  Susan  Anderson.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Mr.  Frank  N.  Utter,  for  Appellant,  submitted  a  brief. 

Messrs.  Norris  &  Hurd  and  Mr.  John  G.  Duff,  for  Respond- 
ents, submitted  a  brief;  Mr.  Edwin  L.  Norris  ai^ued  the  cause 
orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  in  claim  and  delivery.  At  the  dose  of  the  evidence  on 
the  trial  in  the  district  court,  on  motion  of  defendants,  the  court 
directed  a  verdict  in  their  favor.  From  the  judgment  entered 
thereon,  the  plaintiff  has  appealed.  The  only  question  sub- 
mitted by  counsel  is  whether  the  evidence  was  sufficient  to  make 
a  case  calling  for  the  judgment  of  the  jury. 

In  preparing  their  transcript  on  appeal,  counsel  attempted  to 
proceed  under  the  provisions  of  Chapter  149,  Session  Laws  of 
1915,  but  failed  entirely  to  meet  their  requirements.  The  stat- 
ute was  considered  at  length  by  this  court  in  the  case  of  Roberts 
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v.  Sinnott,  54  Mont.  114,  169  Pac.  49.  It  was  therein  pointed 
out  how  the  transcript  on  appeal  must  be  prepared  in  order  to 
incorporate  in  it  any  matter  which  is  deemed  material  on  the 
appeal,  but  which  does  not  appear  in  the  judgment-roll.  It  was 
also  pointed  out  how  the  stenographer's  notes  of  the  evidence, 
though  not  incorporated  in  the  transcript  as  first  prepared,  may 
nevertheless  be  made  available  in  this  court  in  aid  of  the  appeal. 
In  order  to  make  them  available,  they  must  either  be  "certified 
by  the  court  or  judge  as  correct  after  notice  •  •  •  or  agreed 
to  by  written  stipulation  of  the  attorneys."  The  transcribed 
copy  may  then  be  forwarded  to  the  clerk  of  this  court,  and  may 
be  referred  to  by  the  court  for  the  decision  of  any  matter  before 
the  court,  as  fully  as  if  it  had  been  made  a  part  of  a  bill  of  ex- 
ceptions, provided  it  has  been  thereafter  incorporated  in  the 
transcript. 

Though  what  purports  to  be  a  copy  of  the  notes  of  the  testi- 
mony is  incorporated  in  the  transcript,  it  is  not  certified  by  the 
court  or  judge  as  correct.  Neither  is  there  attached  to  it  a  stipu- 
lation of  counsel.  The  evidence  is,  therefore,  not  before  us  for 
any  legitimate  purpose.  The  decision  in  Roberts  v.  Sinnoti  was 
rendered  on  December  11,  1917.  Although  the  attention  of 
counsel  was  thus  called  to  the  requirements  of  the  statute,  and 
they  have  had  ample  opportunity  to  present  the  evidence  prop- 
erly authenticated  and  have  it  incorporated  in  the  transcript  by 
way  of  amendment  to  it,  they  have  not  seen  fit  to  do  so.  This 
condition  of  the  transcript  precludes  us  from  considering  the 
question  submitted  on  its  merits.  No  error  is  apparent  upon  the 
judgment-roU. 

The  judgment  is  therefore  a£Brmed. 

Affirmed, 

AssoGUTB  JusTioES  HoLLOWAT,  HuBLY  and  Matthews  concur. 

Mb.  Justice  Cooper^  being  absent,  takes  no  part  in  the  fore- 
going decision* 
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LEHFBLDT  CO.,  Appellant,  v.  JUSTICE,  Bbspondbnt. 

(No.  4,096.) 
(Sabmitted  Janiiary  14,  1920.    Decided  Febniarj  9,  1990.) 

[1S7  Fac.  912.] 

Pleading  and  Practice  —  Complaint  —  Commingling  Causes  Qf 
Action — Order  to  Separately  State  and  Ntmber — Failure  to 
Com^ply — Dismissal  Proper, 

1.  Where  plaintiff,  who  had  been  ordered  to  separately  state  and  num- 
ber his  caoses  of  action  alleged  by  defendant  to  have  been  commingled 
in  the  complaint,  availed  himself  of  the  time  granted  for  that  purpose 
and  secured  additional  time  to  file,  and  did  file,  an  funended  complaint, 
which,  however,  did  not  comply  with  the  order,  the  latter  pleading 
was  properly  vtricken  from  the  files. 

Appeal  from  District  Court,  Phillips  County;  John  Hurly, 
Judge. 

Action  by  the  Lehf  eldt  Company  against  J.  B.  Justice.  Judg- 
ment for  defendant  and  plaintiff  appeals.     Affirmed. 

Mr.  R.  E,  O'Keefe  enibmitted  a  brief  in  behalf  of  Appellant. 

Mr.  D.  J.  Bias,  Jr.,  and  Messrs.  Norris  cfe  Hurd,  for  Respond- 
ent, submitted  a  brief;  Mr.  Edwin  L.  Norris  argued  the  cause 
orally. 

When  the  court  makes  an  order  requiring  a  pleading  of  a 
specified  character  to  be  filed,  and  a  pleading  is  filed  which  does 
not  conform  to  the  order,  such  pleading  may  be  stricken  from 
the  files.  {O'Coimer  v.  Chicago  etc.  Ry.  Co.,  75  Iowa,  617,  34 
N.  W.  795 ;  Craig  v.  James,  80  App.  Div.  16,  80  N.  Y.  Supp.  235  ; 
Long  V.  Hv/nter,  48  S.  C.  179,  26  S.  B.  228 ;  Fuller  v.  Claflin,  93 
U.  S.  14,  23  L.  Ed.  785  [see,  also,  Rose's  U.  S.  Notes].) 

It  is  also  a  theory  of  law  that  when  an  amended  pleading  is 
substantially  a  repetition  of  a  former  pleading,  it  may  be  stricken 
from  the  files.  (Robinson  v.  Erickson,  25  Iowa,  85;  Indepen^ 
dent  Order  of  Odd  Fellows  v.  Troutmanv,  73  Kan.  35,  84  Pac.  567 ; 
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Loghry  v.  Fillmore  County,  75  Neb.  158,  106  N.  W.  170 ;  Bush 
V.  McMwnn,  12  Colo.  App.  504,  55  Pac.  956 ;  Emigrant  etc.  Banh 
V.  Goldman,  75  N.  T.  127,  128 ;  Sun  Printing  etc,  Assn.  v.  Abbey^ 
etc.  Co.,  62  App.  Div.  54,  70  N.  Y.  Supp.  871  j  Austin  v.  Wauful, 
59  Hun,  620,  13  N.  Y.  Supp.  184.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  upon  an  assigned  claim 
for  work  and  labor  performed,  materials  furnished  and  money 
advanced  by  Henry  Robinson  at  the  special  instance  and  request 
of  defendant  and  for  his  use  and  benefit.  Defendant  moved  the 
court  to  require  plaintiff  to  separately  state  and  number  the 
three  causes  of  action  alleged  to  be  commingled  in  the  complaint. 
The  motion  was  sustained  and  plaintiff  granted  twenty  days 
within  which  to  comply  with  the  order.  Thereafter  additional 
time  was  secured,  and  on  July  3  a  second  complaint  was  filed,, 
which,  however,  did  not  differ  in  any  material  respects  from  the 
first,  and  did  not  comply  with  the  order.  On  motion  of  defend- 
ant, this  second  complaint  was  stricken  from  the  files  and  the 
action  dismissed.  From  the  judgment  of  dismissal,  plaintiff 
appealed. 

When  the  order  to  separate  was  made,  plaintiff  had  the  choice 
[1]  of  standing  on  his  original  complaint  and  testing  the  valid- 
ity of  the  order,  or  complying  with  the  order.  Apparently,  the 
latter  alternative  was  chosen,  for  plaintiff  not  only  availed  him- 
self of  the  time  granted  for  compliance,  but  secured  additional 
time  **to  file  an  amended  complaint."  Having  thus  made  its 
election,  the  duty  to  comply  with  the  order  was  imposed  upon 
plaintiff,  and,  to  an  equal  extent,  the  duty  was  imposed  upon  the 
court  to  enforce  compliance  or  violate  its  own  order.  The  court 
refused  to  stultify  itself  and  dismissed  the  action,  and  in  doing 
so  was  clearly  correct.  {0 'Conner  v.  Chicago,  R.  I,  &  P.  Ry, 
Co.,  75  Iowa,  617,  34  N.  W.  795;  Eisenhoner  v.  Stein,  37  Kan. 
281,  15  Pac.  167;  Miskimnions  v.  Moore,  10  Wyo.  41,  65  Pac. 
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1000;  Loffhry  y.  Fillmore  County,  75  N«b.  158,  106  N.  W.  170; 
31  Cyc.  649.) 
The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Matthews 
concur. 

Mb.   Justice  Hurly,  being  disqualified,   and  Mb.   STusticbi 
CooPEBy  being  absent,  take  no  part  in  the  foregoing  decision. 


SPRINKLE,  Appellant,  v.  ANDERSON,  Respondent. 

(No.  4,080.) 
(Siibmitted  Jannaxy  13,  1920.     Decided  Februaiy  9,  1920.) 

[187  Pac.  908.] 

Forcible  Entry — ^'Breaking''  O'pen — Sufficiency  of  Complaint'-^ 
Nonsuit — Presumptions. 

Nonsuit — ^PresumptioxM. 

1.  On  motion  for  nonsuit,  every  fact  is  deemed  to  be  proved  whicli  the 
evidence  tends  to  establish,  an-d  if,  viewed  in  the  light  most  favorable 
to  plaintiff,  it  makes  out  a  prima  fade  case,  it  is  error  to  grant  the 
motion. 

Same — ^When  Proper. 

2.  A  case  should  not  be  withdrawn  from  the  jury  unless  as  a  matter 
of  law  recovery  cannot  be  had  in  any  view  of  the  evidence,  including 
legitimate  inferences  to  be  drawn  from  it. 

Forcible  Entry — "Breaking**  Open — Sufficiency  of  Complaint. 

3.  HeM,  in  an  action  in  forcible  ertrv.  thnt  an  Jillewation  of  the  com- 
plaint that  though  the  doors  and  windows  of  the  dwelling  in  question 
had  been  securely  fastened,  defendant  forced  open  the  doors  and  win- 
dows and  entered  the  dwelling,  etc.,  was  sufficient  to  constitute  a  **break- 
ing*'  open  of  the  doors  and  windows,  under  section  7269,  subdivision  1, 
Revised  Codes. 

8ame — Prima  Faaie  Case— Sufficiency. 

4.  Where  one  in  possession  of  a  dwelling-house,  while  temporarily 
absent,  leaves  the  doors  and  windows  securely  locked,  and  upon  his 
return  finds  an  intruder  therein,  without  his  consent,  the  circumstances 
indicating  an  entry  by  forcing  or  breaking  open  the  widows  or  doors,. 
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a  showing  of  other  force  or  violence  is  not  necessary  to  wurant  a  sub- 
BHision  of  a  cause  of  action  in  forcible  entry  to  the  jury. 

[On  right  of  one  who  was  in  peaceable  possession  to  maintain  forcible 
entry  and  detainer  against  another  entitled  to  posseesiony  who  forcibly 
dispossessed  him,  see  notes  in  8  L.  &  A.  (n.  8.)  426;  32  L  S.  A.  (n.  8.) 
51 ;  U  B.  A.  1918B,  670.] 

Appeal  from  District  Court,  Blains  County;  W.  B»  Rkoades, 
Judge. 

AonoN  by  James  L.  Sprinkle  against  Moees  Anderson.  From 
judgment  of  nonsuit,  plaintiff  appeals.    Beversed  and  remanded. 

Mr.  Frank  N.  Utter,  for  Appellant^  submitted  a  brief. 

Messrs.  Norris  A  Hurd,  for  Respondent^  submitted  a  brief; 
Mr.  Edwin  L.  Norris  argued  the  cause  orally. 

This  court  has  in  a  number  of  instances  construed  the  provi- 
sions of  section  7269,  Revised  Codes,  but  the  case  of  Spellman 
V.  Rhode,  33  Mont.  21,  81  Pac.  395,  is  the  only  case  wherein  a 
question  was  discussed  applicable  to  the  matters  under  consid- 
eration in  the  case  at  bar.  In  this  case  the  court  considered  a 
complaint  containing  the  allegation  that  ''the  defendant  forcibly 
and  without  right  entered  thereon  and  by  force  and  arms  ejected 
plaintiff  therefrom."  It  was  held  that  this  complaint  stated  a 
cause  of  action  in  forcible  entry,  and  in  discussing  the  propo- 
sition of  the  forcible  entry  and  detainer  statute  said  that  it  is 
designed  ''to  furnish  a  summary  remedy  to  obtain  possession  of 
real  property  and  to  prevent  even  rightful  owners  from  taking 
the  law  into  their  own  hands  and  proceeding  to  recover  posses- 
sion by  violence."  We  construe  this  decision  as  holding  that 
force  is  an  element  in  forcible  entry,  and  as  supporting  our  con- 
tention in  the  lower  court  that  the  appellant  failed  to  show  that 
respondent  exercised  any  force  or  violence  or  broke  any  doors, 
etc.,  as  required  by  the  statute  to  constitute  forcible  entry. 

In  Amos  v.  Cohn,  7  Cal.  App.  432,  94  Pac.  590,  the  court  de- 
fines the  term  "force"  as  used  in  subdivision  1,  section  1160, 
of  the  California  Code  of  Civil  Procedure,  and  holds  that  it 
"contemplates  actual  force  or  such  conduct  on  the  part  of  de- 
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fendant  as  tends  to  inspire  a  just  apprehension  of  violence." 
In  the  case  of  San  Francisco  &  Sub.  Home  Bldg.  Society  r. 
Leonard,  17  Cal.  App.  254,  119  Pac.  405,  in  discussing  forcible 
entry  and  unlawful  detainer,  the  court  holds  that  the  purpose  of 
the  statute  is  to  prevent  a  person  from  redressing  or  attempting 
to  redress  his  wrongs  in  a  way  that  would  be  likely  to  lead  to 
serious  wrongs  against  the  public  or  society.  (See,  also,  Polack 
V.  McGrath  ei  al.,  25  Cal.  54 ;  Taylor  v.  Scoii,  10  Or.  483 ;  Wolfer 
V.  Hurst,  47  Or.  156,  8  Ann.  Cas.  725,  80  Pac.  419,  82  Pac.  20 ; 
Romero  v.  Oozales,  3  N.  M.  35,  1  Pac.  171 ;  FovAer  v.  Pritdkard, 
148  Ala.  261,  41  South.  667 ;  SnUih  v.  Reader,  21  Or.  541,  15 
L,  R.  A.  172,  28  Pac.  890.) 

MB.  JUSTICE  HTJRLY  delivered  the  opinion  of  the  court. 

Action  in  forcible  entry.  Plaintiff's  testimony  was  to  the 
effect  that  he  was  in  possession  of  certain  premises,  using  the 
land  for  farming  purposes,  certain  of  his  employees  occupying 
the  dwelling-house  thereon  up  to  about  the  6th  or  7th  of  June, 
1916,  when  they  left  the  premises  to  work  elsewhere  for  plain- 
tiff, leaving  the  house  securely  locked,  nailing  shut  the  windows, 
locking  and  nailing  shut  the  front  door,  and  fastening  the 
kitchen  door  with  a  padlock,  the  keys  remaining  with  plaintiff's 
employees.  The  defendant,  sworn  in  behalf  of  plaintiff,  testi- 
fied that  he  went  upon  the  premises  June  25,  1916,  entered  the 
dwelling-house,  and  continued  to  reside  therein,  without  having 
obtained  permission  from  plaintiff  so  to  do. 

At  the  close  of  plaintiff's  case  a  nonsuit  was  granted  on  motion 
of  the  defendant.  Prom  judgment  based  upon  the  order  grant- 
ing the  nonsuit,  plaintiff  has  appealed. 

It  is  conceded  that  plaintiff  bases  his  right  to  recover  upon 
the  provision  of  section  7269,  Revised  Codes  of  1907,  section  1, 
as  follows:  ''Every  person  is  guilty  of  a  forcible  entry  who 
either :  1.  By  breaking  open  doors,  windows,  or  other  parts  of  a 
house,  or  by  any  kind  of  violence  or  circumstance  of  terror  en- 
ters upon  or  into  any  real  property  or  mining  claim." 

67  Hont.— Ift 
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Defendant  asserts  that,  no  showing  of  force,  violence  or  cir- 
cumstances of  terror  having  been  made,  the  nonsuit  was  properly 
granted. 

On  motion  for  nonsuit  every  fact  is  deemed  to  be  proved 
[1]  which  the  evidence  tends  to  establish,  and  if,  viewed  in  the 
light  most  favorable  to  plaintiff,  the  evidence  makes  out  a  prima 
facie  case,  it  follows  that  the  trial  court  erred  in  granting  the 
nonsuit.  A  case  should  never  be  withdrawn  from  the  jury 
[2]  unless  it  follows  as  a  matter  of  law  that  recovery  cannot 
he  had  upon  any  view  of  the  evidence,  including  the  legitimate 
inferences  to  be  drawn  from  it.  (Morelli  v.  TvwKy  Bros.  Co.^ 
54  Mont.  366,  170  Pac.  757,  and  cases  cited.) 

Contention  is  made  that  the  allegation  of  the  complaint  that, 
[3]  ''the  doors  and  windows  of  said  dwelling  being  then  and 
theretofore  securely  fastened,  the  said  defendant  did  then  and 
there  force  open  the  said  doors  and  windows,  and  entered  into 
said  dwelling-house  and  premises,"  etc.,  does  not  constitute  a 
charge  of  "breaking"  as  used  in  the  statute.  However,  see  Win- 
chester V.  Becker,  4  Cal.  App.  382,  88  Pac.  296. 

While  the  exact  manner  of  defendant's  entry^of  the  dwelling- 
house  is  shown  only  circumstantially,  it  is  a  legitimate  inference 
from  the  evidence  that  plaintiff  entered  as  alleged  in  the  com- 
plaint. (Davidson  v.  PMlips,  9  Yerg.  (Tenn.)  93,  30  Am.  Dec. 
393.) 

Where  one  in  possession  of  a  dwelling-house,  while  temporarily 
absent,  leaves  the  doors  and  windows  securely  locked,  and  upon 
his  return  finds  an  intruder  therein,  without  his  consent,  the 
circumstances  indicating  an  entry  by  forcing  or  breaking  open 
the  windows  or  doors,  a  showing  of  such  facts  will  ordinarily 
justify  submission  of  a  cause  of  action  in  forcible  entry  to  the 
jury,  without  a  showing  of  other  force  or  violence,  under  our 
statute,  supra.  In  this  connection  see  Davidson  v.  Phillips,, 
supra;  Winchester  v.  Becker,  supra;  Mason  v.  Powell,  38  N.  J.  L. 
576;  Wilson  v.  Campbell,  75  Kan.  159,  121  Am.  St.  Rep.  366,  12 
Ann.  Cas.  766,  8  L.  R.  A.  (n.  s.)  426,  88  Pac.  548;  Brawley  v. 
Risdon,  38  Cal.  676. 
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We  have  examined  the  eases  cited  by  respondent,  but  they  are 
based  upon  facts  different  from  those  disclosed  here,  or  upon 
rules  of  law  differing  from  our  statute,  which  was  evidently 
drawn  with  a  design  to  avoid  nice  distinctions  as  to  the  amount 
of  force  necessary  to  constitute  the  entry  a  forcible  one  within 
its  intent.     {Gray  v.  Collins,  42  Cal.  152.) 

By  this  ruling  we  do  not  pass  upon  the  question  as  to  whether 
the  plaintiff  had  established  his  claim  as  alleged  in  the  complaint 
in  its  entirety,  that  is,  whether  he  had  proven  any  damages,  or 
whether  his  entry  into  the  dwelling  constituted  a  forcible  entry 
upon  the  remainder  of  the  tract  of  land  sufBcient  to  justify  the 
submission  of  the  case  to  the  jury  as  to  these  features. 

The  motion  for  a  nonsuit  was  improperly  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  dis- 
trict court. 

Beversed  and  remanded. 

Mb.  Chibp  Jntsncs  Brantly  and  Associatb  Justices  Hollo- 
way,  Matthews  and  Coopeb  concur. 


MOOBB  BBOS.  SHEEP  CO.,  Bbbpondsnt,  i^.  LEHFELDT, 

Appellant. 

(No.  4,0»3.) 
(Sobmitted  Januaiy  14,  1920.    Beeided  Febrnuy  9,  1909.) 

[187  Pae.  910.] 

Pleading — Condimons — Insufficiency. 

1.  An  Allegation  in  «n  action  to  recover  the  eoDBlderallon  paid  for  a 
written  lease  of  real  property  that  the  lease  was  Toid  was  one  of  a  legal 
eonehision  and  inenffieient  to  support  a  jndgment. 

Appeal  from  District  Court,  Blaine  County;  W.  B.  Bhoades, 
Judge. 
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Action  by  the  Moore  Bros.  Sheep  Company  against  Julius 
Lehfeldt  Judgment  for  plaintiff  and  defendant  appeals.  Be- 
versed  and  remanded. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  Framk  N.  Utter,  for  Appellant. 

Messrs.  Stranahan  dk  Siranahan  and  Mr.  L.  7.  Beoidieu,  for 
Respondent. 

•  MR.  JUSTrCE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  appeal,  by  the  defendant,  from  a  judgment  in  favor  of 
plaintiff,  presents  but  one  question:  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action  t 

Stripped  of  formal  parts,  the  complaint  alleges  that  on  April 
,[1]  25,  1915,  plaintiff  and  defendant  entered  into  an  agreement 
in  writing  by  the  terms  of  which  defendant  leased  to  plaintiff  for 
one  year  certain  real  estate,  describing  it,  for  the  sum  of  $75 ; 
that,  believing  the  lease  to  be  valid,  plaintiff  paid  to  defendant 
the  sum  of  $75 ;  that  the  lease  was  null  and  void ;  that  plaintiff 
received  no  consideration  for  the  money;  and  that,  though  de- 
mand has  been  made,  defendant  refuses  to  return  it, 

*  The  stifficiency  of  the  complaint  was  tested  by  general  de- 
murrer and  by  objection  to  the  introduction  of  evidence. 

It  is  apparent  from  the  complaint  that  whether  plaintiff  re- 
ceived ,any  consideration  for  the  money  paid  is  made  to  depend 
upon  the  validity  or  invalidity  of  the  lease.  The  allegation  that 
the  lease  was  and  is  null  and  void  is  but  the  statement  of  a  bare, 
legal  conclusion.  There  is  not  a  fact  disclosed  from  which  the 
invalidity  can  be  determined. 

Section  6532,  Revised  Codes,  provides  that  the  complaint  must 

contain  a  statement  of  the  facts  constituting  the  cause  of  action ; 

,     .  ... 

and,  because  the  complaint  in  this  instance  fails  to  do  so,  it  will 
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not  snpport  a  judgment     (Truro  y.  Passmore,  88  Mont  544, 100 
Pac.  966.) 

The  judgment  is  reyersed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mb.  Ghdbp  JusncB  Braktly  and  Absocutb  Jubtiobs  Hublt, 
Matthbwb  and  Coopbb  concur* 


STATE,  Bbspondbnt,  v.  DUMPHY  bt  aij.,  APFBiiLANra 

(No.  4,06a.) 
fiabmitted  January  16,  1920.    Decided  Febroary  9,  1980.)) 

[1«7  Pac  897.] 

Crimnal  Law — Oaming — Evidence — Conflict — Sufficiency. 

Gaming — Conflicting  ETiridence — ^Verdict  Oonelusiye. 

1.  In  a  prosecution  for  permitting  a  gambling  game  Ho  be  played  hi 
defendants'  cigar-store,  a  verdict  of  guilty,  based  upon  conflicting  enri- 
denee  sufficient  to  go  to  the  jury,  will  not  be  disturbed  on  appeaL 

Same—Size  of  Stakes  Immaterial. 

2.  Section  8416,  Revised  Codes,  prohibiting  gambling,  makes  no  dis- 
tinction as  to  the  amount  of  the  stakes  invoked ;  hence  it  is  immaterial 
that  the  stakes  were  merely  treats  or  cigars. 

Appeal  from  District  Court,  Missoula  Coxmty;  Asa  L.  Duncan, 
Judge. 

Pbtb  Dumphy  and  Pete  Anderson  were  convicted  of  permit- 
ting a  gambling  game,  and  from  the  judgment  of  conviction  and 
from  an  order  denying  them  new  trial,  they  appeaL    AfiSrmed. 

Cause  submitted  on  briefs  of  CounseL 

Thomas  A,  Marlowe,  for  Appellants. 

Mr.  8.  C.  Ford,  Attorney  Qeneral,  and  Mr.  Frank  Woody, 
Assistant  Attorney  Qeneral,  for  Respondent. 

Playing  for  drinks  or  cigars,  etc.,  is  gambling.  (20  Cyc. 
889;  12  R.  C.  L.  715.)     Playing  at  cards  with  an  agreement 
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that  the  losing  party  shall  pay  for  the  drinks,  constitutes  gam- 
bling. (State  V.  LeicKt,  17  Iowa,  28;  McDaniel  v.  ComnKm^ 
wealth,  69  Ky.  (6  Bush)  326;  State  v.  Wade,  43  Ark.  77,  51  Am. 
Rep.  560;  Brotun  v.  State,  49  N.  J.  L.  61,  7  Atl.  340;  Hitchins 
V.  People,  39  N.  Y.  454 ;  Vanwey  v.  State,  41  Tex.  639 ;  Hamilton 
V.  State,  75  Ind.  586 ;  State  v.  Book,  41  Iowa,  550,  20  Am.  Rep. 
609;  State  v.  Bishel,  39  Iowa,  42;  Stakel  v.  Commonwealth,  70 
Ky.  (7  Bush)  387;  Commonwealths.  Taylor,  80  Mass.  (14  Gray) 
26 ;  State  v.  Leighton,  23  N.  H.  167 ;  State  v.  JIf af/iis,  206  Mo. 
604,  121  Am.  St.  Rep.  687,  and  notes,  105  S.  W.  604;  Hopkins  v. 
State,  122  Ga.  583,  2  Ann.  Cas.  617,  and  notes,  69  L.  R.  A.  117, 
50  S.  E.  351.) 

MR.  JUSTICE  HURLT  delivered  the  opinion  of  the  court 

Defendants  appeal  from  a  judgment  of  conviction,  after  a 
trial  upon  a  charge  of  permitting  a  gambling  game  to  be  played 
in  their  cigar-store  in  Missoula,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

Error  is  assigned  concerning  the  reception  of  certain  testi- 
mony offered  by  the  state,  but  we  find  no  prejudice  to  the  rights 
of  the  defendants  in  the  rulings  thereon,  and  this  particularly 
in  view  of  the  testimony  offered  in  behalf  of  defendants,  prac- 
tically to  the  same  effect  as  that  offered  by  the  state. 

The  testimony  of  the  state  shows  the  operation  of  the  cigar- 
store  by  the  defendants,  and  the  playing  of  the  game  of  cards  for 
stakes.  A  witness  for  the  state  testified  to  the  presence  of  the 
defendants  during  the  progress  of  the  game,  and  the  selling  by 
defendant  Anderson  of  chips  or  checks  for  use  by  the  players. 

The  defendants  produced  testimony  that  defendant  Anderson 
was  not  present  in  the  cigar-store  during  the  progress  of  the 
game,  and  that  he  sold  no  chips  or  checks.  One  witness  for  the 
defense  testified  that  he  was  a  player  in  the  game,  and  that  when 
one  lost  he  paid  for  the  treats  or  cigars  for  the  other  players. 
Defendant  Dumphy  testified  that  he  was  attending  to  all  games 
going  on  in  the  store,  that  he  knew  of  the  playing,  and  that  the 


57  Mont]  HsNSEN  v,  Mskton.  231 

participants  played  for  the  treats  or  cigars.    Defendant  Ander- 
son did  not  testify. 

The  testimony  concerning  Anderson's  presence  and  other 
[1]  important  evidence  given  for  the  state  was  contradicted  by 
the  defense,  but  it  was  for  the  jury  to  decide  the  conflict.  This 
they  did,  by  finding  the  defendants  guilty.  There  being  evi- 
dence sufficient  to  go  to  the  jury,  we  will  not  disturb  its  finding. 

It  is  true  that  the  stakes  played  for  were  small,  but  the  statute 
[2]  (sec.  8416,  Rev.  Codes)  under  which  the  action  was  prose- 
cuted makes  no  distinction  as  to  the  amount  involved. 

The  specifications  of  error  regarding  the  reception  of  evidence 
do  not  comply  with  the  rules  of  the  court — Rule  X,  3b  (53 
Mont.  XXXV,  167  Pac.  x) — ^though  we  have  examined  the  rulings 
complained  of  in  this  instance. 

The  judgment  and  order  are  affirmed. 

'Affirmed. 

Mb.  Chief  Justice  BBANTiiT  and  Assooutb  Justices  Hollo- 
way^  Matthews  and  Coopbb  concur. 


HENSBN,  Respondent,  v.  MEETON,  Appellant. 

(No.  4,091.) 
(Snhmitted  January  13,  1920.    Decided  Februaij  9,  1920.) 

[1»7  Pac.  1017.] 

Trusis  —  PtAUc  Lands — '' Soldiers'  Scrip''  —  Pleading  —  Cam^ 
plaint — Verification. 

Pleading^ — Complaint — ^Facts,  not  Conclusions,  to  be  Stated. 

1.  Under  section  d5d2,  Bevised  Codes,  facts  must  be  pleaded  in  the 
eomplainlf,  not  conclusione,  nor  evidence  from  which  facts  might  be 
inferred. 

Same — ^Verification— Insufficiency. 

2.  The  requirement  that  the  complaint  must  be  rerified  by  affidavit 
of  plaintiff  that  the  pleading  is  true  of  his  own  knowledge,  etc,  held 
not  to  have  been  met  by  a  statement  as  to  matters  vital  to  his  case 
that  certain  public  records  show  certain  facts  of  which  he  asserts  neither 
knowledge  nor  belief. 
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Trusts — ^Public  Lands — ^Burden  of  Proof. 

3.  In  an  action  to  have  the  patentee  of  publie  lands  deelared  trustee 
for  plaintiff,  and  to  require  the  execution  and  delivery  of  a  deed  to  the 
property  to  him,  he  had  the  burden  of  showing  such  equities  in  himself 
as  would  control  the  legal  title  in  the  hands  of  defendant. 

Same— "Soldiers'  Scrip"— Public  Lands— Equitable  Title— Complaint. 

4.  One  who  seeks  to  oust  a  patentee  of  public  lands  under  soldiers' 
scrip  secured  from  alleged  heirs  at  law  of  a  deceased  Civil  War  soldier, 
must  allege  in  his  complaint  such  facts  as  will  connect  him  with  the 
original  title  from  the  government,  and  such  as  will  bring  the  deceased 
soldier  and  those  holding  under  him  within  the  provisions  of  sections 
2304-2307  of  the  Bevised  Statutes  of  the  United  States;  otherwise 
it  will  not  state  a  cause  of  action. 

Same — "Soldiers*  Scrip" — Right  of  Soldier  Extended  to  Minor,  not  Adult, 
Child  ren — Statutes. 

5. '  Only  minor  children  of  a  Civil  Wcur  soldier,  acting  by  a  duly  ap- 
pointed and  accredited  guardian,  were,  in  ease  of  death  of  the  father, 
entitled  to  enter  public  land  under  sections  2304-23(Kr  of  the  Bevised 
Statutes  of  the  United  States,  the  right  being  extended  by  section  2307 
to  them  only,  not  to  adults. 

Appeal  from  District  Court,  Blaine  County;  John  W.  Taitan, 
Judge. 

Action  by  William  B.  Hensen  against  Lawrence  Merton. 
Judgment  for  plaintiff  and  defendant  appeals.    Reversed. 

Mr.  John  W,  Stanton,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

On  the  entire  record  this  case  should  be  reversed  and  judgment 
given  in  favor  of  defendant,  for  the  reason  that  the  evidence 
does  not  show  that  plaintiff  is  entitled  to  any  relief.  Plaintiff 
does  not  show  that  Merton  perpetrated  any  fraud  or  wrong  upon 
him  or  that  the  land  department  perpetrated  any  fraud  or  wrong 
upon  him  or  that  in  its  decision  rejecting  his  fraudulent  scrip 
the  officers  of  the  land  department  were  deceived  or  that  they 
misconstrued  or  misapplied  the  law  or  made  any  mistake  in  find- 
ings of  fact  Merton  holds  the  legal  title  to  this  land  under 
patent  issued  to  him  by  the  United  States  under  the  homestead 
laws.  A  patent  is  an  official  declaration  of  the  government  that 
the  law  has  been  complied  with,  and  raises  the  presumption  that 
the  officials  of  the  land  department  had  before  them  sufficient 
proof  to  justify  the  issuing  of  the  patent  to  the  patentee.  (Oebo 
V.  Clarke  Fork  Coal  Min.  Co.,  30  Mont.  87,  75  Pac.  859.)     That 
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the  holder  of  the  legal  title  under  a  patent  may  be  adjudged  to 
hold  it  as  trustee  for  plaintiff^  because  of  an  erroneous  ruling  of 
the  land  department,  it  is  necessary  to  show  not  only  that  de- 
fendant was  not  entitled  to  the  patent,  but  that  plaintiff  was  so 
entitled.  (Small  v.  Rakestraw,  28  Mont.  413,  104  Am.  St.  Rep. 
691,  72  Pac.  746 ;  s.  c,  196  U.  S.  403,  49  L.  Ed.  527,  25  Sup.  Ct 
Rep.  285  [see,  also,  Rose's  U.  S.  Notes].) 

In  a  proceeding  to  review  a  decision  of  the  secretary  of  the 
interior  on  a  question  of  title  to  land,  it  will  be  presumed  that 
the  secretary  found  as  proved  sufScient  facts  to  support  his  judg- 
ment, where  his  findings  of  fact  are  not  set  out,  but  evidence  on 
which  the  judgment  is  based  is  outlined.  {Wiseman  v.  East* 
num,  21  Wash.  163,  172,  57  Pac.  398.) 

And  inasmuch  as  the  findings  of  the  land  department  on  ques- 
tions of  fact  are  conclusive  when  the  charge  is  that  the  land 
department  has  erred  in  the  decision  of  a  mixed  question  of  law 
and  fact,  what  the  facts  were  as  laid  before  and  found  by  the 
department  must  be  shown  so  as  to  enable  the  court  to  see  clearly 
that  the  law  was  misconstrued.  (Lee  v.  Johnson,  116  U.  S.  48, 
29  L.  Ed.  570,  6  Sup.  Ct.  Rep.  249  [see,  also,  Rose's  U.  S. 
Notes].) 

Messrs.  N orris  it  Hurd,  for  Respondent,  submitted  a  brief; 
Mr.  Edwin  L.  Norris  argued  the  cause  orally. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

The  complaint  herein  is  entitled  **Bill  in  Equity,"  from  which 
it  appears  that  respondent  made  application,  at  the  United  States 
land  office  at  Havre,  Montana,  for  120  acres  of  land,  on  what  is 
familiarly  known  as  ''soldiers'  scrip,"  which  he  secured  by 
mesne  conveyance  from  Darius  Walton,  Jr.,  and  John  Walton, 
the  sole  heirs  at  law  of  one  Darius  A.  Walton.  The  complaint 
alleges: 

'*III.  That  the  records  of  the  General  Land  Office  show  that 
Darius  A.  Walton  made  original  homestead  entry  at  the  United 
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States  land  office  at  Ionia,  in  the  state  of  Washington,  on  the 
27th  day  of  September,  1873,  section  35,  township  16,  range  15 
west. 

*'IV.  That  the  records  of  the  department  further  show  that 
the  said  Darius  A.  Walton  served  as  a  Michigan  soldier  dur- 
ing the  Civil  War  in  Company  H,  28th  Regiment,  Michigan 
Infantry/' 

That  by  virtue  of  section  2306  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stats.,  sec.  4594)  the  said  Darius 
A.  Walton  became  entitled  to  a  soldiers*  additional  bounty  land 
right,  which  was  assignable ;  that  Walton  had  not  been  heard  of 
for  more  than  seven  years,  and  is  believed  to  have  died  about 
1890,  and  left  surviving  him  "no  widow,  and  the  aforesaid  John 
and  Darius  A.  Walton,  Jr.,  as  his  sole  and  only  heirs  at  law"; 
that  the  Department  of  the  Interior  refused  to  give  force  and 
effect  to  the  assignments,  which  action  of  the  department  was 
illegal ;  and  that  appellant  knew  of  the  rights  of  the  respondent, 
but  was  permitted  to  enter  the  land,  and  finally  to  receive  a  pat- 
ent therefor.  The  complaint  further  alleges  that  respondent  is 
the  equitable  owner  of  the  land  by  reason  of  his  filing,  and  that 
appellant  holds  the  naked  legal  title  as  trustee  for  respondent. 
This  appeal  is  from  a  judgment  in  favor  of  respondent. 

Appellant  urges  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  for  two  reasons : 

Section  6532  of  the  Revised  Codes  provides  that  the  complaint 
[1]  must  contain:  "A  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  concise  language,'' 

That  facts  are  to  be  pleaded,  and  not  conclusions,  nor  evidence 
from  which  facts  might  be  inferred,  is  an  elemental  rule  of  plead- 
ing. The  allegations  of  paragraphs  III  and  IV,  quoted,  are  not 
statements  of  fact  at  all,  but  merely  a  recitation  of  what  the 
pleader  says  is  disclosed  in  the  records  of  the  General  Land 
Office. 

The  complaint  must  be  verified  by  the  affidavit  of  the  party  to 
[2]  the  effect  that  the  pleading  is  true  of  his  own  knowledge, 
except  as  to  matters  alleged  on  information  and  belief.    In  this 
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instance  the  affidavit  of  respondent,  as  to  matters  vital  to  his 
case,  is  merely  that  **the  records  of  the  General  Land  Office 
show''  certain  things,  of  the  truth  or  falsity  of  which,  as  a  matter 
of  fact,  he  asserts  neither  knowledge  nor  belief. 

Respondent  was  seeking  to  establish  equitable  title  in  himself 
[3]  and  to  require  the  execution  and  delivery  to  him  of  a  deed 
for  the  property.  In  order  to  prevail  it  was  incumbent  upon 
him  to  show  such  equities  in  himself  as  would  control  the  legal 
title  in  the  hands  of  appellant.  (Oebo  v.  Clarke  Fork  Min.  Co., 
30  Mont.  87,  75  Pac.  859.)  The  complaint,  then,  must  allege 
[4]  such  facts  as  will  connect  respondent  with  the  original  title 
from  the  government.  In  order  to  do  so,  he  must  therein  state 
such  facts  as  will  bring  Darius  A.  Walton,  and  those  holding 
under  him,  within  the  provisions  of  sections  2304  to  2307  of  the 
Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats.,  sees. 
4592-4594,  4602). 

Section  2304  [sec.  4592]  provides:  ''That  every  private  soldier 
and  officer  who  has  served  in  the  army  in  the  United  States  dur- 
ing the  recent  Rebellion  for  ninety  days  and  who  was  honorably 
dischai^ed  and  has  remained  loyal  to  the  government''  is  entitled 
to  enter  homestead  land  not  exceeding  160  acres. 

Section  2306  [sec.  4594]  provides  that,  where  such  a  soldier 
has  entered  less  than  160  acres,  he  shall  be  permitted  to  enter  so 
much  land  as,  when  added  to  the  quantity  previously  entered, 
shall  not  exceed  160  acres;  while  section  2307  [sec.  4602],  in  the 
case  of  the  death  of  the  soldier,  extends  the  right  to  his  widow, 
if  unmarried,  or,  if  she  be  dead  or  married,  to  his  "minor  orphan 
children,  by  a  guardian  duly  appointed  and  officially  accredited 
at  the  Department  of  the  Interior." 

The  complaint  in  this  action  is  silent,  in  addition  to  its  failure 
to  allege  as  facts  that  Darius  A.  Walton  was  a  soldier  in  the  Civil 
War,  and  that  he  had,  prior  to  the  assignment  of  the  right  by  his 
heirs,  entered  less  than  160  acres,  as  to  whether  he  served  ninety 
days  in  the  army,  and  as  to  whether  he  was  honorably  discharged 
therefrom.  Indeed,  as  to  the  quantity  of  land  entered,  it  would 
appear  from  the  complaint,  if  it  alleges  anything  in  this  connec- 
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tion,  that  he  entered  an  entire  section  of  land  This,  of  coarse, 
would  have  been  impossible  under  the  law ;  but  what  portion  of 
the  section  described  are  we  to  assume  he  did  enter  t 

While  the  complaint  alleges  that  the  widow  of  Walton  is  dead, 
and  that  the  assignors  named  were  the  sole  heira  at  law  of  the 
soldier,  it  is  silent  as  to  whether  or  not  they  were  minors,  and 
rather  negatives  the  possibility  by  showing  that  they  made  the 
assignment  in  their  own  right,  and  not  by  guardian,  as  required 
by  the  law  under  which  they  assumed  to  act 

In  view  of  the  defects  pointed  out,  clearly  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
judgment  of  the  district  court  must  be  reversed.  However,  as, 
under  this  disposition  of  the  case,  the  matter  may  come  up  again, 
we  are  constrained  to  note  here  that,  from  the  documentary  evi- 
dence adduced  at  the  trial,  the  facts  in  this  case  are  such  that 
the  complaint  cannot  be  amended  to  state  a  cause  of  action.  The 
evidence  referred  to  is  this:  Darius  A.  Walton,  the  soldier, 
married  Anna  Forbear  March  13,  1876;  two  children  bom, 
to- wit,  John  and  Darius  Walton.  Walton  deserted  his  wife  some 
five  or  six  years  later,  and  never  returned,  but  was  reported  to 
have  been  drowned  in  the  spring  of  1890.  The  assignments  by 
the  Walton  brothers  were  made  in  June,  1906,  at  which  time 
they  made  affidavit  to  the  fact  that  they  were  then  both  over  the 
age  of  twenty-one  years,  and  at  which  time  the  youngest  must 
have  been  at  least  twenty-four  years  of  age. 

Under  section  2307,  Revised  Statutes  of  the  United  States, 
[6]  only  the  *' minor  orphan  children**  of  the  soldier,  acting 
"by  a  guardian  duly  appointed  and  officially  accredited  at  the 
Department  of  the  Interior,**  were  entitled  to  the  benefit  of  the 
Chapter.  As  was  well  said  by  Hon.  Clay  Tillman,  in  Circular 
No.  528  from  the  Department  of  the  Interior,  of  date  February 
15, 1917 :  "It  was  never  in  the  mind  of  Congress  that  these  rights 
should  pass  beyond  the  limits  indicated  in  the  sections.  Out  of 
gratitude  to  the  soldier,  Congress  desired  to  confer  upon  him  per- 
sonally a  material  benefit ;  if  he  died  before  gaining  that  benefit, 
upon  those  dependent  upon  him — ^his  widow  or  his  minor  chil- 
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dren;  not  apon  adult  children,  not  upon  collateral  heirs,  and 
certainly  not,  in  the  absence  of  any  heir,  upon  8ome  state  oif 
foreign  government." 

Other  questions  are  raised  by  counsel,  but  do  not  require  con- 
sideration under  this  disposition  of  the  case. 

The  judgment  of  the  district  court  is  reversed. 

Beversed. 

Mr.  Chusp  Jnsnos  Brantly  and  Assooiatb  Justigbs  Hollo- 
way,  HuBLY  and  Coopeb  concur. 


SMITH,  Rb6pqndkkt,  v.  KLEINSCHMIDT,  APFEiULm. 

(No.  4,092.) 
(Sabmitted  Jtaxmxj  14,  1920.    Decided  FiBbnutty  »,  1980.) 

[IST  Pac.  894.] 

Slander — Defenses — TrtUh  of  Statement  —  Insurance — ^'Behat- 
ing ' ' — Misdemeanor. 

Insanuice— "Rebating^  a  Misdemeaiior. 

1.  A  fire  insarance  solicitor  who,  pursuant  to  an  agreement  witb  an 
agent  of  the  owner  of  a  businese  bloek,  paid  over  to  the  agent  two* 
thirds  of  the  commission  earned  by  him  in  writing  the  insurance  upon 
aueh  block,  was  guilty  of  "rebating/'  an  act  made  a  misdemeanor  by 
section  4028,  Revised  Codes. 

Slander — Truth  of  Statement  a  Defense. 

2.  The  truth  of  the  statement  by  defendant  that  plaintiff,  while 
acting  as  a  fire  insurance  agent,  was  guilty  of  rebating,  having  been 
established,  it  constituted  a  defense  to  an  action  for  slander,  and 
the  court  erred  in  refusing  to  direct  a  verdict  in  favor  of  defendant. 

[On  the  question  of  applicability  of  statute  againet  rebates  and  dis- 
erimination  to  aUowance  by  agent  to  insured  of  part  of  former's  com* 
missions,  see  note  in  23  I*.  &  A.  (n.  a.)  722.] 

[On  truth  as  a  defense  to  action  for  libel  or  slander,  see  notes  in  21 
Xi.  B.  A.  502;  31  L.  B.  A.  (B.  8.)  132;  50  L.  B.  A.  (n.  8.)  1040.] 

Appeal  from  District  Court,  Leuns  d  Clark  County;  B.  Lee 
Word,  Judge. 
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Action  by  A.  G.  Smith  against  Reinhold  H.  Kleinschmidt 
Judgment  for  plaintiff  and  defendant  appeals.  Reversed  and 
remanded. 

Mr,  Edward  HorsJcy,  for  Appellant,  submitted  a  brief;  Mr. 
Oeo.  F,  Shelton,  of  Counsel,  argued  the  cause  orally. 

On  the  proposition  that  the  transaction  narrated  by  the  plain- 
tiff, both  in  his  testimony  in  this  case  and  in  his  original  com- 
plaint, constitutes  rebating,  the  following  cases  are  cited :  Equi- 
table Life  Assur,  Soc.  v.  Commonwealth,  121  Ky.  543,  89  S.  W. 
537;  Citizens*  Life  Ins,  Co.  v.  Commissioner  of  Insurance,  128 
Mich.  85,  87  N.  W.  126 ;  Metropolitan  Life  Ins.  Co.  v.  People, 
209  m.  42,  70  N.  E.  643 ;  McNaughton  v.  Des  Moines  Life  Ins. 
Co.,  140  Wis.  214,  122  N.  W.  764 ;  State  v.  Hibemia  Ins.  Co.,  38 
La.  Ann.  465,  467 ;  Interstate  Life  Assur.  Co.  v.  DcHton,  165  Fed. 
176,  178,  23  L.  R.  A.  (n.  s.)  722,  91  C.  C.  A.  210;  People  v. 
American.  Life  Ins.  Co.,  267  111.  504,  108  N.  E.  679. 

There  is  no  such  crime  as  ''rebating"  eo  nomine,  either  at 
common  law  or  under  the  Montana  statutes.  Where  there  is  no 
crime  eo  nomine,  necessarily  no  slander  per  se  can  be  charged  in 
an  attempt  to  characterize  that  as  crime,  which  is  not  eo  nomine 
a  crime.  PlaintiflP  failed  to  allege  that  the  hearer  understood 
the  "illegal'*  act  of  "rebating"  to  refer  to  any  criminal  offense. 
An  act  may  be  illegal  and  yet  not  criminal.  Where  the  words 
declared  are  capable  of  conveying  the  defamatory  meaning 
claimed  for  them,  and  also  equally  capable  of  conveying  some 
other  and  innocent  meaning,  there  must  be  an  averment  and 
innuendo  showing  not  only  that  the  words  were  intended  by  de- 
fendant in  a  defamatory  sense,  but  that  the  hearers  understood 
the  language  as  conveying  the  alleged  defamatory  meaning. 
(Smith  V.  Gaffard,  33  Ala.  168 ;  Maynard  v.  Fireman's  Fund  Ins. 
Co.,  34  Cal.  48,  91  Am.  Dec.  672 ;  Hamilton  v.  Lowery,  33  Ind. 
App.  184,  71  N.  E.  54;  Cosand  v.  Lee,  11  Ind.  App.  511,  38  N.  E. 
1099 ;  Wilson  v.  BeigMer,  4  Iowa,  427 ;  Woolnoth  v.  Meadows,  5 
East,  463, 102  Eng.  Reprint,  1148,  2  Smith  K.  B.  28,  7  Rev.  Rep. 
742 ;  25  Cyc.  452.)^ 
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In  slander  actions,  the  substance  of  the  precise  words  alleged 
or  so  many  of  the  words  as  charge  the  particular  act  alleged  must 
be  proved,  and  it  is  not  enough  to  prove  other  words  which  would 
give  an  impression  similar  to  that  of  the  words  alleged,  or  jus- 
tify an  inference  of  a  charge  of  the  particular  act  or  offense. 
meet  V.  Tichenor,  156  Cal.  343,  34  L.  R.  A.  (n.  s.)  323, 104  Pac. 
458 ;  Boyce  v.  Wheeler,  161  Mo.  App.  504,  144  S.  W.  119 ;  Bleitz 
V.  Carton,  49  Wash.  545,  95  Pac.  1099 ;  Eisf elder  v.  Klein,  5  Ky. 
Law  Rep.  138 ;  Wooten  v.  Martin,  140  Ky.  781,  Ann.  Cas.  1912B, 
407,  131  S.  W.  783.) 

The  truth  is  a  complete  defense.  Section  10,  Article  III,  of 
the  state  Constitution,  in  speaking  of  the  freedom  of  speech,  con- 
tains this  language:  ''That  in  all  suits  and  prosecutions  for  libel, 
the  truth  thereof  may  be  given  in  evidence."  The  Constitution 
does  not  go  further,  or  make  any  other  reference  to  the  effect  of 
the  truth,  except  to  say  that  it  may  be  given  in  evidence.  What 
is  necessary  to  constitute  slander  is  left  wholly  to  the  legislature, 
which  in  the  provisions  of  section  3602  has  given  the  definition, 
and  by  that  definition  we  are  bound.  The  legislature  has  gone 
further,  and  in  the  provisions  found  in  section  6578,  has  stated 
that  the  truth  may  not  only  be  in  evidence,  but  that  it  is  a  justifi- 
cation. In  this  particular  case,  the  facts  seem  to  resolve  them- 
selves into  this  statement:  The  defendant  alleged  that  plaintiff 
had  been  guilty  of  rebating,  and  the  plaintiff  admits  that  he  did 
the  rebating.  Hence,  the  defendant  is  accused  of  having  told 
the  truth  respecting  the  plaintiff.  (Castle  v.  Houston,  19  Kan. 
417,  27  Am.  Rep.  127 ;  Ellis  v.  Buzzell,  60  Me.  209,  11  Am.  Rep. 
204;  Foss  V.  Hildreth,  10  Allen  (Mass.),  76;  George  v.  Jennings, 
4  Hun  (N.  Y.),  66;  SvMings  v.  Shakespeare,  46  Mich.  408,  41 
Am.  Rep.  166,  9  N.  W.  451 ;  Candrian  v.  Miller,  98  Wis.  164, 168, 
73  N.  W.  1004 ;  Broum  v.  Independent  Pub.  Co,,  48  Mont.  374, 
138  Pac.  258.) 

The  very  definition  of  slander  is  that  the  language  charged  as 
defamatory  must  be  "false  and  unprivileged."  Hence,  if  the 
language  is  either  true,  or  if  it  is  privileged,  it  does  not  answer 
the  statutory  definition  of  what  constitutes  slander. 
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It  is  not  believed  that  a  single  decision  of  any  court  of  last 
resort  in  modem  times  can  be  found  which  in  any  manner 
changes  this  general  rule.  The  only  eases  that  hold  to  the  con- 
trary are  under  statutes  or  constitutional  provisions  which,  after 
stating  that  the  truth  may  be  given  in  evidence,  contain  the  fur- 
ther qualifying  statement:  ''When  published  with  good  motives 
and  for  justifiable  ends  shall  be  a  defense."  This  was  the  case 
in  Jones  etc.  Co.  v.  Toivnsend's  Admx.,  21  Fla.  431,  436,  58 
Am.  Rep.  676,  677.  This  court  has  set  the  matter  at  rest 
in  Cooper  v.  Bomney,  49  Mont.  119,  Ann.  Cas.  1916A,  596^ 
141  Pac.  289,  where  it  said:  *'No  publication  which  is  not 
false  is  a  libel,  and  no  publication  which  is  privileged  is 
a  libel."  The  matter  charged  as  libelous  and  slanderous  is 
admitted  to  be  true ;  hence,  neither  malice  nor  special  damages 
can  attach.  {Reynolds  v.  PvJ>lishers  {George  Knapp  &  Co.),  155 
Mo.  App.  612, 135  S.  W.  103 ;  Beecher  v.  Press  Pnh.  Co.,  60  App. 
Div.  536,  69  N.  T.  Supp.  895 ;  Waters-Pierce  Oil  Co.  v.  Bridwell^ 
107  Ark.  310, 155  S.  W.  126 ;  s.  c,  103  Ark.  345,  Ann.  Cas.  1914B, 
837, 147  S.  W.  64;  Morah  v.  Steele,  167  App.  Div.  109, 141  N.  T. 
Supp.  868;  25Cyc.  413.) 

Messrs.  Walsh,  Nolan  i&  ScaUon,  for  Respondent,  submitted  a 
brief;  Mr.  C.  B.  Nola/n  argued  the  cause  orally. 

It  is  contended  that  the  words  as  uttered  are  not  slanderous. 
The  words  have  to  do  with  an  insurance  agent,  and  the  allegation 
is  made  concerning  him  that  he  is  guilty  of  the  crime  of  reba- 
ting. This  is  the  charge  in  the  complaint.  The  words  spoken 
are  that  he  had  laid  himself  liable  for  rebating  on  the  policy. 
That  the  word  "rebating"  has  a  settled  and  fixed  meaning 
which  carries  with  it  the  imputation  of  criminal  wrongdoing  is 
not  open  to  doubt.  To  say  of  an  insurance  agent  that  he  is 
guilty  of  rebating  or  that  he  laid  himself  liable  for  rebating  on 
the  policy  is  to  say  of  him  that  he  has  done  something  in  the 
insurance  world  which  the  law  prohibits  and  brands  as  a  crime. 
We  make  this  assertion  because  the  laws  of  many  states  so  de- 
clare, and  we  contend  that  to  say  of  an  insurance  agent  that  he 
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is  guilty  of  rebating  or  that  he  has  laid  himself  liable  for  rebat- 
ing is,  in  effect,  saying  that  he  has  committed  a  crime  under 
the  laws  of  the  state  of  Montana.  The  law  such  as  we  are  here 
considering  has  been  before  the  courts  in  the  following  cases: 
Julian  Insurance  Commissioner  v.  Chiarwniee  Life  Ins.  Co.,  159 
Ala.  533,  49  South.  234;  Lwun  r.  Pacific  Mutual  Life  Ins.  Co., 
131  Wis.  555,  9  L.  R.  A.  (n.  s.)  1204,  111  N.  W.  660;  McNaugh- 
ton  V.  Des  Moines  Life  Ins.  Co.,  140  Wis.  214,  122  N.  W.  764 ; 
Thomson  v.  McLaughlin,  13  Ga.  App.  334,  79  S.  E.  182 ;  Phillips 
A  Co.  V.  Fishhack,  84  Wash.  124,  146  Pac.  181 ;  Security  Life 
Ins.  Co.  V.  AUen  (Tex.  Civ.),  170  S.  W.  131;  People  v.  American 
Life  Ins.  Co.,  267  111.  504,  108  N.  E.  679 ;  Equitable  Life  Assur. 
Society  v.  Commonwealth,  121  Ky.  543,  89  S.  W.  537;  Citizens' 
Life  Ins.  Co.  v.  Commissioner,  128  Mich.  85,  87  N.  W.  126; 
Metropolitan  Life  Ins.  Co.  v.  People,  209  111.  42,  70  N.  E.  643. 

The  statement  was  slanderous  per  se.  We  find  that  there  is 
much  diversity  of  opinion  whether  the  same  rule  applies  in  the 
case  of  libel  and  slander  as  to  statements  being  slanderous  per 
se.  It  will  be  found  upon  investigation  that  much  of  this  doubt 
has  crept  into  the  decisions  by  reason  of  the  difference  in  the 
statutory  definitions  of  libel  and  slander.  Whatever  the  rule 
may  be  at  common  law,  there  certainly  is  no  room  for  doubt  on 
this  score  when  we  consider  our  statute  in  defining  slander. 
Under  our  statute,  charging  one  with  the  commission  of  a  crime 
constitutes  slander,  and  so,  likewise,  are  statements  falsely  stat- 
ing something  which  tends  directly  to  injure  one  in  respect  to 
his  ofiice,  or  in  reference  to  his  trade  or  business,  either  by  impu- 
ting to  him  general  disqualification  in  those  respects  which  the 
office  or  other  occupation  peculiarly  requires,  or  by  imputing 
something  with  reference  to  the  office,  trade  or  business  that  has 
a  natural  tendency  to  lessen  its  profit.  We  submit  that  char- 
ging that  Smith  had  been  guilty  of  rebating,  charged  him  with 
the  commission  of  a  misdemeanor ;  and  the  charge  being  unprivi- 
leged and  false,  actionable  slander  was  charged.  {Kelly  v. 
Independent  Pub.  Co.,  45  Mont.  127,  Ann.  Cas.  1913D,  1063,  38 

67  Mont.— !• 
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L.  R.  A*,  (n.  s.)  1160,  122  Pac.  735;  State  v.  Sheridan,  14  Idaho, 
222,  15  L.  R.  A.  (n.  s.)  497,  93  Pac.  656.) 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

Plaintiff,  in  two  counts,  charges  defendant  with  slander.  In 
the  first  count  it  is  alleged  generally  that  the  defendant  said  to 
one  William  Stuewe  **that  the  plaintiff  had  been  guilty  of  the 
crime  of  rebating,  in  that  he  (Smith),  as  an  insurance  agent, 
had  given  a  rebate  of  two-thirds  of  the  premium  payable  on  a 
policy  of  insurance  on  the  Granite  Block  in  the  city  of  Helena," 
the  complaint  further  alleging  that  rebating  is  expressly  de- 
clared to  be  a  crime  under  the  provisions  of  Chapter  15  of  the 
Session  Laws  of  1909,  and  that  the  defendant,  intentionally  and 
maliciously  intending  to  injure  plaintiff,  charged  the  plaintiff 
with  crime;  that  the  words  spoken  were  false  and  unprivileged; 
and  that  in  consequence  of  the  speaking  thereof  plaintiff  was 
injured  in  his  reputation,  rendered  liable  to  criminal  prosecu- 
tion, and  that  said  words  tended  to  disgrace  him,  etc. 

In  the  second  count  it  is  alleged  that  the  defendant  used  the 
following  language  respecting  the  plaintiff:  ** Smith  [meaning 
the  plaintiff]  is  guilty  of  rebating,  an  illegal  act  [meaning 
thereby  that  plaintiff  has  been  guilty  of  the  crime  of  rebating] . " 
This  count  further  contains  charges  of  injury  and  reference  to 
the  statute  concerning  rebating  adverted  to  in  the  first  count. 

To  this  complaint  the  defendant  filed  an  answer  denying  gen- 
erally and  specifically  its  allegations.  The  defendant  further 
sets  out  the  language  which  he  claims  he  did  use  with  reference 
to  the  matter  set  forth  in  the  complaint ;  pleads  that  the  same 
was  privileged,  and  that  the  alleged  defamatory  words  were  true. 
There  was  reply. 

From  the  testimony  it  appears  that  the  Warranty  Title  Com- 
pany, a  corporation,  was  the  owner  of  the  Granite  Block  in  the 
[1]  city  of  Helena,  and  that  the  defendant  was  its  secretary 
and  treasurer  and  its  agent  in  the  handling  of  the  same.  The 
plaintiff  was  the  agent  of  a  fire  insurance  company,  and  solicited 
of  the  defendant  the  writing  of  insurance  policies  upon  the 
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building,  and  the  defendant,  acting  as  such  officer  and  agent, 
•caused  to  be  written  by  the  plaintiff  two  policies  of  insurance  in 
the  sum  of  $36,000  each  thereon  in  favor  of  the  corporation  own- 
ing the  same ;  that  the  premium  charged  for  the  writing  of  each 
of  said  policies  was  $737.10,  of  which  sums  the  plaintiff  was  en- 
titled to  receive  twenty  per  cent  as  his  commission. 

It  further  appears  that  the  defendant,  as  a  condition  for  the 
giving  permission  to  plaintiff  to  write  the  insurance  policies  in 
question  and  with  the  statement  by  defendant  that  unless  such 
•agreement  could  be  made  defendant  would  place  the  insurance 
with  other  agents,  entered  into  an  agreement  with  the  plaintiff 
requiring  him  to  pay  over  to  defendant  two-thirds  of  the  com- 
mission so  earned  by  the  plaintiff.  After  the  payment  of  the 
premium  upon  each  of  the  policies  in  question,  the  plaintiff  gave 
bis  check  to  the  defendant  in  the  sum  of  $98.20,  being  two-thirds 
of  plaintiff's  commission  for  writing  each  policy.  The  plaintiff, 
in  explanation  of  the  transaction,  states  that  Mr.  Eleinschmidt 
told  him  that  he  (Kleinsehmidt)  was  the  secretary  of  the  War- 
ranty Title  Company ;  that  he  always  had  two-thirds  of  the  com- 
mission upon  policies  written  upon  the  building;  and  that  the 
payment  of  this  share  of  the  commission  would  be  a  payment  to 
him  individually  for  placing  the  insurance. 

It  further  appears  in  the  testimony  that,  after  the  filing  of 
plaintiff's  complaint,  knowledge  of  the  contents  thereof  was 
brought  to  the  attention  of  the  state  auditor,  and  that  by  reason 
of  the  same,  at  the  expiration  of  Mr.  Smith's  existing  license  as 
•an  insurance  agent,  the  state  auditor  refused  to  renew  the  same, 
and  that  the  plaintiff  up  to  the  date  of  trial  had  been  deprived 
of  the  right  to  engage  in  the  insurance  business  in  this  state. 
This  is  concededly  the  effect  of  the  testimony. 

At  the  close  of  plaintiff's  case,  a  motion  for  a  nonsuit  was 
made,  which  was  denied,  after  which  defendant  introduced  testi- 
mony  when  a  motion  for  a  directed  verdict  was  made  by  defend- 
ant which  was  denied  by  the  court.  The  case  was  submitted  to 
a  jury,  which  returned  a  verdict  in  favor  of  the  plaintiff.  From 
the  judgment  this  appeal  was  taken. 
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In  our  view  of  the  case  we  need  only  consider  the  motions  re* 
ferred  to. 

While  the  complaint  refers  to  Chapter  15,  Laws  of  1909,  an 
examination  of  the  provisions  of  that  Chapter  discloses  that  the 
same  applies  only  to  life  insurance  companies,  and  the  case  was 
tried  upon  the  theory  that  the  question  of  rebating  was  governed 
by  the  provisions  of  section  4026,  4027  and  4028,  Revised  Codes 
of  Montana  1907,  which  are  as  follows: 

"4026.  ♦  ♦  •  No  insurance  company  organized  under  the 
laws  of  this  state,  or  doing  business  in  this  state,  shall  make  or 
permit  any  discrimination  or  distinction  in  favor  of  individuals 
between  insurance  or  property  of  the  same  class  in  the  amount  of 
premiums  or  rates  charged  for  policies,  or  in  the  dividends  or 
other  benefits  payable  thereon,  or  in  any  other  of  the  terms  and 
conditions  of  the  contracts  it  makes ;  nor  shall  any  such  company 
or  agent  thereof  make  any  contract  of  insurance  or  agreement  as 
to  such  contract  other  than  as  plainly  expressed  in  the  policy 
issued  thei'eon,  nor  shall  any  such  company  or  agent  pay  or 
allow,  offer  to  pay  or  allow,  as  inducement  to  insurance,  any  re- 
bate of  premium  payable  on  the  policy  or  any  special  favor  or 
advantages  in  the  dividends  or  other  benefits  to  accrue  thereon^ 
or  any  valuable  consideration  or  inducement  whatever,  not  spe- 
cified in  the  policy  contract  of  insurance. 

"4027.  •  •  •  Every  corporation  or  officer  or  agent  thereof 
which  shall  violate  any  of  the  provisions  of  this  Act  shall  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars  to  be  re- 
covered by  an  action  in  the  name  of  the  state,  and  on  collection 
to  be  paid  into  the  county  treasury  for  the  benefit  of  the  common 
school  fund. 

"4028.  •  •  •  Every  officer  or  agent  of  any  such  corpora- 
tion who  shall  violate  any  of  the  provisions  of  this  Act  shall  be 
deemed  guilty  of  a  misdemeanor.**  ^ 

Respondent,  conceding  the  facts  above  stated,  contends  that 
his  conduct  did  not  constitute  "rebating"  or  discrimination  in 
favor  of  the  assured  corporation,  but  amounted  to  nothing  more 
than  a  payment  to  defendant  of  a  commission  for  assisting  him 
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in  obtaining  the  privilege  of  writing  tibe  insurance,  and  that  such 
payment  was  not  prohibited  by  law.  With  this  contention  we 
are  unable  to  agree.  The  defendant  was  not  in  any  sense  a  part- 
ner, servant,  or  employee  of  the  plaintiff  in  the  transaction  or 
otherwise.  Plaintiff  knew  that  defendant  was  an  ofiScei*  of  the 
assured,  its  treasurer  and  secretary,  and  its  managing  agent. 
He  knew,  or  should  have  known,  that  defendant  was  bound  to 
use  good  faith  towards  his  company  in  aU  his  business  dealings 
pertaining  thereto.  He  is  presumed  to  have  known  that  the 
statute  prohibited  his  writing  a  policy  of  insurance  at  a  rate 
lower  thaa  specified  in  the  jwlicy  itself.  Yet,  to  avoid  the  pro- 
visions of  the  statute,  in  a  desire  to  obtain  business,  he  accepted 
the  check  of  the  assured  corporation,  signed  by  defendant  as 
treasurer,  in  payment  of  the  premium,  and  then  as  a  part  of  the 
same  transaction  immediately  deducted  from  the  amounts  so  paid 
two-thirds  of  his  commission,  and  repaid  the  same  to  the  as- 
sured's  secretary,  treasurer  and  managing  agent.  Conceding 
that  defendant's  conduct  was  reprehensible  and  sordid,  and  that 
he  personally  profited  by  the  transaction,  we  fail  to  see  how  this 
may  avail  the  plaintiff.  In  our  view  it  does  not  change  the  situa- 
tion in  the  least  that  the  parties  agreed  that  the  rebate  was  made 
to  defendant  personally.  Whether  it  be  that  the  assured  cor* 
poration  or  defendant  personally  profited  by  plaintiff's  dividing 
his  commission,  plaintiff  did  ''pay  or  allow,  as  an  inducement  to 
insurance"  a  ''rebate  of  premiums,"  which  act  was  prohibited 
by  law. 

Upon  the  oral  argument  respondent  contended  in  effect  that 
the  prohibition  against  discrimination  applies  only  to  deduction 
from  the  share  of  the  premium  which  the  insurance  company 
retains  for  carrying  the  risk.  The  agent's  commission  is  as  much 
a  part  of  the  premium  paid  by  the  assured  as  is  the  portion  re* 
tained  by  the  insurance  company. 

In  Equitable  Life  Assur.  8oc.,  etc.,  v.  Commonwealth,  121  Ky. 
543,  89  S.  W.  537,  an  agent  of  the  insurance  company  wrote  a 
policy  of  life  insurance,  rebating  sixty  per  cent  (apparently  his 
commission  upon  the  policy  for  that  year)  of  the  first  year's  pre- 


246  SHrrH  v.  Kleinschmidt.  [Dec.  T.  '1* 

mium  to  the  assured.  The  Kentucky  statute,  passed  upon  while 
apparently  applicable  only  to  life  insurance  companies,  is  other- 
wise almost  identical  with  our  section  4026.  The  court,  in  dis- 
cussing the  facts,  declared  plainly  and  explicitly  that  such  action 
by  the  agent  constituted  a  criminal  offense.  (See,  also,  United 
States  Life  Ins,  Co.,  etc.,  v.  Commonwealth,  28  Ky.  Law  Rep^ 
948,  90  S.  W.  970  ;Heffron  v.  Daly,  133  Mich.  613,  95  N.  W.  714; 
State  Life  Ins.  Co.  v.  Strong,  127  Mich.  346,  86  N.  W.  825; 
Fourche  River  Lumber  Co.  v.  Bryant  Lbr.  Co.,  230  U.  S.  316,  5T 
L.  Ed.  1498,  33  Sup.  Ct,  Rep.  887  [see,  also,  Rose's  U.  S.  Notes].) 

The  testimony  therefore  showing  that  plaintiff  did  rebate^ 
[2]  contrary  to  the  provisions  of  the  statute,  it  follows  that  de- 
fendant may  not  be  amerced  in  damages  for  making  the  state- 
ment complained  of. 

The  truth  of  the  charge  made  by  defendant  having  been  estab- 
lished, the  motion  for  nonsuit,  made  when  plaintiff  rested,  should 
have  been  granted.  Likewise,  plaintiff's  case  not  having  been 
aided  by  the  testimony  adduced  in  defendant's  behalf,  the  court 
erred  in  not  granting  the  motion  for  a  directed  verdict  made  at 
the  close  of  the  testimony. 

The  judgment  is  reversed  and  the  cause  is  remanded  to  the 
district  court 

Reversed  and  reminded. 

Mr.  Crniv  Justtob  Brantlt  and  Assooiatb  Justicbs  Hollo- 
way,  Matthews  and  Coopeb  concur. 
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BREIDENBACH  bt  al.,  Respondents,  v.  UPPER  VALLEY 

ORCHARDS  CO.,  Appellant. 

(No.  4,078.) 
(Submitted  Januarj  15,  1920.    Decided  February  16,  1920.) 

[187  Pac.  1008.] 

Sales  —  Statute  of  Frauds  —  Promise  to  Answer  for  Another  ^s 
Debt — Collateral  Promise. 

statute  of  Frauds — Promise  to  Answer  for  Another's  Debt — When  Question 
of  Law — When  of  Fact. 

1.  If  the  language  employed  in  making  a  promise  to  pay  the  debt 
of  another  is  such  that  by  immemorial  usage  and  common  custom  it  has 
but  one  meaning,  the  character  of  the  promise  is  to  be  determined 
as  a  question  of  law;  where,  however,  it  is  such  that  reasonable  minds 
might  differ  as  to  the  meaning  intended  to  be  conveyed,  its  character 
is  to  be  determined  as  a  question  of  fact. 

Same — ^When  Promise  Collateral. 

2.  Where  goods  were  ordered  by  and  delivered  to  an  independent  con- 
tractor performing  work  for  defendant  company,  and  charged  to  him  on 
plaintiff's  books,  and  plaintiff  in  a  former  action  to  recover  their  price 
brought  suit  against  the  contractor  alone,  looking  to  him  primarily 
and  the  company  only  as  guarantor,  the  promise  of  the  manager  of 
the  company  to  see  that  plaintiff  "got  his  money"  waa  a  collateral  one 
which,  not  being  in  writing,  was  void  under  the 'statute  of  frauds. 

Same — E'xtension  of  Credit  to  Buyer — Effect. 

5.  Where  crecit  for  goods  was  extended  to  the  person  who  ordered 
them  and  to  whom  they  were  delivered,  and  not  exclusively  to  him  who 
was  souofht  to  be  held  liable  for  their  price  under  an  oral  promise  to  see 
that  the  seller  "got  his  money,"  the  promise  was  void  under  the  statute 
of  frauds,  even  though  the  promise  was  the  principal  inducement  for 
the  sale. 

[As  to  contemporary  promise  of  one  person  to  pay  where  benefit 
inures  to  anotfher  as  a  promise  to  answer  for  default  of  another  within 
the  statute  of  frauds,  see  notes  in  15  L.  &.  A.  (n.  a.)  214;  32  L.  B^  A. 
(n.  8.)  598.] 

Appeal  from  District  Court,  Bavalli  County;  B.  Lee  licCut- 
loch,  Judge. 

Action  by  J.  A.  Breidenbach  and  another,  as  copartners  doing 
business  under  the  firm  name  of  Breidenbach  Brothers,  against 
the  Upper  Valley  Orchards  Company.  From  judgment  for 
plaintiffs  and  order  denying  new  trial,  the  defendant  appeals. 
Judgment  and  order  reversed  and  cause  remanded* 
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Messrs.  O'Hara  &  Madeen,  for  Appellant,  submitted  a  brief; 
Mr.  Oeo.  T.  Baggs,  of  Counsel,  argued  the  cause  orally. 

The  defendant  Upper  Valley  Orchards  Company's  motion 
for  nonsuit  should  have  been  sustained.  There  is  a  variance, 
amounting  to  a  total  failure  of  proof,  between  the  allegations  of 
the  complaint  and  the  evidence  adduced  on  the  trial,  and  this  is 
trae  whether  the  promise  of  the  Upper  Valley  Orchards  Com- 
pany be  construed  to  be  an  original  promise  or  a  collateral 
promise.  The  allegation  in  the  complaint  of  a  joint  liability  of 
the  defendants  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered to  them  is  not  suppoi*ted  by  proof  that  the  goods  were  sold 
and  delivered  to  one  of  the  defendants  under  an  express  promise 
of  the  other  defendant  to  pay  for  them,  whether  this  express 
promise  is  in  the  nature  of  an  original  or  collateral  promise. 

If  the  agreement  be  construed  to  be  of  such  a  nature  as  to 
make  the  def endant^  Upper  Valley  Orchards  Company,  an  origi- 
nal promisor,  then  the  allegations  of  the  complaint  are  insufS- 
cient  to  maintain  the  action,  for  the  reason  that  the  pi'oof  is  clear 
and  unambiguous  that  the  goods  were  sold  and  delivered  to  one 
of  the  defendants  only,  and  it  is  not  alleged  that  this  was  done  at 
the  instance  and  request  of  the  defendant  sought  to  be  charged 
in  the  action.  Even  with  this  allegation,  it  would  be  insufiScient 
to  support  a  judgment  against  the  defendant.  Upper  Valley 
Orchards  Company,  without  other  facts  from  which  a  promise 
to  pay  might  be  implied.  (Conrad  Nat,  Bank  v.  Or  eat  Northern 
By.  Co.,  24  Mont.  178,  183,  61  Pac.  1.)  The  complaint  may 
state  a  cause  of  action,  but  it  does  not  state  the  cause  of  action 
which  the  proof  tends  to  sustain. 

If  the  agreement  is  construed  to  be  a  collateral  promise  on 
part  of  defendant,  Upper  Valley  Orchards  Company,  that  is,  a 
guaranty  of  payment  on  its  part,  then  the  variance  or  failure 
of  proof  is  unmistakable. 

The  plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action 
set  forth  in  their  complaint,  and  not  upon  a  cause  of  action 
developed  on  the  trial  of  the  case.     {Mondnmx  v.  Oaux,  51  CaL 
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151,  163;  Owen  v.  Meade,  104  Cal.  179,  37  Pac.  928;  MatU  v. 
Schulfe,  19  Mont  335,  341,  48  Pac.  626 ;  Wortman  v.  Montana 
Cent.  Ry,  Co;,  22  Mont.  266,  286,  56  Pac.  316 ;  WaMe  v.  Qreai 
northern  Ry.  Co.,  41  Mont.  326,  109  Pac.  713;  Gregory  v. 
Chicago,  M.  St.  P.  Ry.  Co.,  42  Mont  551,  113  Pac.  1123 ;  Haley 
V.  McDermott,  45  Mont  217,  121  Pac.  1060.) 

To  overcome  the  inference  that  Ivanoff  was  the  principal 
debtor  derived  from  the  fact  that  he  was  given  credit  on  the 
books  of  the  plaintifb,  proof  mnat  be  very  strong.  {Hardman  v. 
Bradley,  85  HI.  162.) 

Then  in  addition  to  this,  there  is  the  action  brought  bj  plain- 
tiffs against  Ivanoff  on  this  identical  account,  which  ought  to  be 
conclusive  on  the  question.  Courts  have  refused  to  apply  the 
doctrine  of  primary  liability  because  of  the  fact  that  the  creditor 
had  first  brought  suit  against  the  party  claimed  to  be  the  debtor, 
and  garnished  the  promisor,  as  in  this  case,  this  conduct  on  the 
part  of  the  creditor  being  held  to  be  inconsistent  with  its  being 
an  original  promise.  (Chray  v.  Herman,  75  Wis.  453,  6  L.  R.  A. 
691,  44  N.  W.  248;  Preston  v.  Zehind,  84  Mich.  641,  48  N.  W. 
180 ;  DupiUs  V.  Interior  Construction  etc.  Co.,  88  Mich.  103,  50 
N.  W.  108.) 

Messrs.  Wagner  &  Taylor,  for  Respondents,  submitted  a  brief j 
Mr.  J.  D.  Taylor  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

This  action  was  brought  by  Breidenbach  Bros.,  copartners, 
against  the  Upper  Valley  Orchards  Company  and  Peter  Ivan- 
hoff,  to  recover  $1,150.50  and  to  establish  and  foreclose  a  mate- 
rialman's lien.  The  trial  court  denied  the  plaintiffs  the  right 
to  a  lien,  but  rendered  a  personal  judgment  against  both  defend- 
ants for  $1,082  and  costs.  From  that  judgment  and  from  an 
order  denying  it  a  new  trial,  the  defendant  Orchards  Company 
appealed. 
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It  is  alleged  in  the  complaint  that  between  October  19  and 
November  20,  1914,  plaintiffs  sold  and  delivered  to  defendants 
goods,  wares  and  merchandise  (dynamite,  fuse  and  caps)  for 
which  the  defendants  agreed  to  pay  $1,150.50.  The  answer  of 
the  Orchards  Company  is  substantially  a  general  denial.  Ivan- 
hoflP  appeared  by  demurrer  and,  when  this  was  overruled,  failed 
to  plead  further. 

Upon  the  trial  these  facts  were  made  to  appear:  IvanhoiBf  had 
a  contract  to  clear  and  plow  certain  lands  for  the  Orchards  Com* 
pany,  and  in  the  prosecution  of  this  work  required  the  mate- 
rials which  furnish  the  subject  matter  of  this  litigation.  He 
applied  to  the  plaintiffs  to  secure  the  goods  upon  credit,  but  was 
informed  by  J.  A.  Breidenbach  that  they  would  have  to  be  as- 
sured that  they  would  get  their  money.  Ivanhoff  replied  that 
he  could  arrange  the  matter  with  the  Orchards  Company,  and 
a  day  or  two  later  brought  to  the  Breidenbach  store  Thos. 
M.  Norton,  manager  for  the  company.  What  then  transpired 
is  told  by  J.  A.  Breidenbach  in  his  testimony,  as  follows:  **He 
[Norton]  said  to  go  ahead  and  let  Mr.  Ivanhoff  have  the  stuff 
and  he  would  see  that  we  got  the  money  for  it.'*  The  goods 
were  delivered  in  four  installments,  and  on  each  occasion  a  slip 
was  made  out  by  plaintiffs  upon  which  the  goods  were  charged 
to  Ivanhoff  alone.  When  the  account  was  transferred  to  the 
ledger  it  was  entitled,  ''Peter  Ivanhoff,  c/o  Upper  Valley." 

About  December  1,  1914,  plaintiffs  brought  an  action  against 
Ivanhoff  alone  to  recover  for  these  same  goods,  and  made  and 
filed  the  necessary  aflSdavit  for  a  writ  of  attachment.  In  the 
complaint  in  that  action,  they  alleged  that  the  goods  were  sold 
and  delivered  to  Ivanhoff  and  that  Ivanhoff  promised  to  pay 
for  them,  and  substantially  the  same  averments  appear  in  the 
affidavit.  Concerning  that  action,  J.  A.  Breidenbach  testified: 
*'When  we  brought  this  suit  against  Ivanhoff,  we  looked  to  him 
first  as  the  man  who  owed  us  the  money,  and  looked  to  Upper 
Valley  Orchards  Company  as  the  guarantor."  And  again  tes- 
tified, '*We  looked  to  Mr.  Ivanhoff  first  and  then  the  Upper 
Valley  Orchards  Company  to  pay  the  account  in  accordance 
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ivith  the.  conversation  with  Mr.  Norton, ' '  and  again,  * '  The  only 
reason  that  we  seek  to  charge  the  Upper  Valley  Orchards  Com- 
pany for  the  price  of  dynamite  is  because  Mr.  Norton  came  into 
the  store  with  Ivanhoff  and  said  that  he  would  see  that  we  got 
our  pay  for  it. '  *  The  same  witness  also  testified :  *  *  We  sold  dyna- 
mite, caps,  and  fuse  to  the  defendant  amounting  to  $1,150.07, 
ss  I  remember  it.    It  was  sold  to— Mr.  Ivanhoff  got  the  goods." 

The  complaint  in  the  present  action  is  drawn  to  conform  to 
the  theory  of  joint  liability ;  but  that  theory  was  exploded  when 
plaintiff  J.  A.  Breidenbach  testified  as  indicated  above.  It  is 
impossible  to  find  from  his  testimony  that  the  goods  were  sold 
to  defendants  jointly.  The  only  conclusion  admissible  is  that 
the  goods  were  sold  to  Ivanhoff,  and  that  Norton  agreed  to  pay 
for  them  in  the  first  instance  or  agreed  to  pay  for  them,  if  Ivan- 
hoff failed  to  do  so. 

It  is  not  necessary  now  to  consider  whether  Norton  was 
{1]  representing  the  company  when  he  made  the  promise,  and, 
if  he  was,  whether  he  had  authority  to  do  so.  Assuming  that 
he  was  speaking  for  the  company  and  with  authority,  the  ques- 
tion then  arises :  What  is  the  character  of  the  agreement  which 
he  entered  into  with  the  plaintiffs  Y  Did  he  promise  to  pay  the 
debt  of  the  company,  or  did  he  promise  to  pay  Ivanhoff 's  debtf 
If  the  former,  the  promise  was  original  and  not  within  the  inhi- 
bition of  the  statute  of  frauds.  If  the  latter,  the  promise  was 
<^llateral,  and,  not  being  in  writing,  was  void  under  the  express 
provisions  of  section  5017,  Revised  Codes. 

Where  the  language  employed  in  making  the  promise  is  un- 
equivocal and  such  that  by  immemorial  custom  and  common  con- 
sent it  has  but  one  meaning,  the  character  of  the  promise  is  to 
be  determined  as  a  question  of  law.  (Fortman  v.  Leggerini,  51 
Mont.  238,  152  Pac.  33.)  But  where  the  language  is  such  that 
reasonable  minds  might  differ  as  to  the  meaning  intended  to  be 
conveyed,  then  the  character  of  the  promise  is  to  be  determined 
as  a  question  of  fact,  depending  upon  the  intention  of  the  par- 
ties at  the  time  the  promise  was  made,  as  such  intention  is  re- 
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Tealed  by  the  surrounding  circumgtances.  {McOowan  Com.  Co. 
V.  Midlamd  Coal  Co,,  41  Mont.  211,  108  Pac.  655.) 

In  the  trial  court  the  parties  proceeded  upon  the  theory  that 
the  character  of  the  promise  made  by  Norton  was  properly  to  be 
determined  as  a  question  of  fact,  and  appellant  now  insists  that 
the  evidence  is  insufficient  to  warrant  the  court  in  submitting 
the  question  to  the  jury,  and  with  this  we  agree. 

What  were  the  attending  circumstances  from  which  the 
[2]    intention  of  plaintijQfs  and  Norton  is  to  be  ascertained  t 

(a)  The  negotiations  had  their  inception  in  the  application  of 
Ivanhoff  to  plaintiffs  for  credit  for  himself,  not  to  the  company. 

(b)  The  goods  were  delivered  to  Ivanhoff.  (c)  They  were 
charged  to  Ivanhoff,  and  not  charged  to  the  company,  (d) 
Plaintiffs  brought  an  action  against  Ivanhoff  alone  to  enforce 
payment  for  the  goods,  (e)  Plaintiffs  looked  to  Ivanhoff  pri- 
marily and  to  the  company  only  as  guarantor.  Instead  of  estab- 
lishing an  original  promise,  this  evidence  leads  to  the  conclusion 
that  plaintiffs  understood  that  Ivanhoff  was  to  be  held  primarily 
liable  and  that  the  company  would  be  called  upon  only  in  the 
event  that  Ivanhoff  failed  to  discharge  his  obligation. 

Counsel  for  respondents  lay  stress  upon  the  testimony  of  Ivan- 
hoff;  but  however  it  may  reflect  upon  the  transaction  as  between 
him  and  Norton,  or  as  between  him  and  the  company,  it  does  not^ 
and  from  the  very  nature  of  the  case  cannot,  shed  light  upon  the 
intention  of  the  plaintiffs  at  the  time  of  their  agreement  with 
Norton.  Ivanhoff  was  an  independent  contractor,  and  not  an 
agent  of  the  company.  But  aside  from  every  other  considera- 
tion, there  is  the  insuperable  objection  that  in  this  action  Ivan- 
hoff is  pursued  as  a  party  to  whom  credit  was  given.  In  order 
[3]  to  bind  the  company  for  goods  sold  to  Ivanhoff,  it  is  indis- 
pensable that  credit  was  given  to  the  company  exclusively.  If 
any  credit  was  given  to  Ivanhoff,  the  company  is  not  liable,  since 
its  promise  was  not  in  writing;  and  this  is  so  even  though  its 
promise  may  have  been  the  principal  inducement  to  the  plain- 
tiffs to  deliver  the  goods  to  Ivanhoff.  The  rules  of  law  which 
govern  a  transaction  of  this  character  were  considered  so  recently 
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And  stated  06  fally  in  McOannm  v.  Midland  Coal  Co.,  above,  and 
Fortman  y,  Leggerini,  abovei  that  a  further  citation  of  authority 
is  unnecessary. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed  and  remanded. 

Mr.  Chbcp  JusnoB  Brantlt  and  Assgoiatb  Justices  Hublt 
and  Matthews  concur. 

Mb.  JusTiGiB  Ck)0P8B»  being  absent,  takes  no  part  in  this 
decision. 


8URMAN  nr  al.,  Appellants^  v.  CBUSE  bt  al.,  Bbspondbnts. 

(No.  4,085.) 
(fiubmitted  January  16,  1920.    Deeided  February  16,  1920.) 

[187  Pa45.  890.] 

Personal  Injuries — Master  and  Senmnt — MirUng — Negiigence^^ 
ContribtUary  Negligence  —  Safe  Place  Ride  —  Custom  —  New 
Trial — Newly  Discovered  Evidence — Instructions. 

Trial — Instmetions — How  to  be  Considered. 

1.  The  instructions  to  the  jury  must  be  considered  in  the  light  of  the 
issues  and  the  evidence,  every  paragrraph  being  read  with  Uie  context, 
and  as  constituting  the  single  charge  of  the  court. 

Instructions — Abstract  Propositions  of  Law. 

2.  Abstract  propositions  of  law  should  not  be  subm'tted  to  the  Jury 
in  the  instructions  of  the  court. 

Personal  Injuries — Master  and  Servant — Faulty  Method  in  Conducting  Work 
— ^When  Negligence. 

S.  An  employer  bas  the  right  to  conduct  his  business  in  his  own  way, 
provided  the  method  he  selects  is  reasonably  safe;  if  so  far  faulty 
that  it  can  be  said  to  be  negligence  to  pursue  it,  and  injury  results 
proximately  therefrom  to  the  employee,  the  employer  is  liable. 

Same — ^Mines — ^Faulty  Method — ^How  Determinable. 

4.  Defendant  was  not  required  to  select  the  best  method  or  the  safest 
appliances  for  holding  a  large  rock  in  place  in  mine  workings,  and  the 
question  whether  the  method  adopted  was  proper  was  determinable  by 
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actual  eonditiona,  not  hj  compariBan  inth  other  method  whieh  miglit. 
have  been  used. 
Same — Erroneous  Instruetion — ^When  Harmleaa. 

5.  Though  an  instruction  is  erroneous  in  the  sense  that  it  is  incom- 
plete,  the  error  becomes  harmless  if  it  is  supplemented  and  made 
complete  by  other  instructions  given. 

Same — Safe  Place  Rule — ^When  Inapplicable. 

6.  The  safe  place  rule  held  n^t  to  apply  in  the  case  of  a  timberman  em- 
ployed in  a  mine  to  make  safe  dangerous  places  in  the  workings,  wbetlier 
pointed  out  to  him  by  another  or  discovered  by  himself,  though  it  i» 
incumbent  upon  the  master  to  minimize  the  danger  so  far  as  practicable. 

Same — Negligence — Custom  does  not  Exonerate. 

7.  Custom  never  exonerates  from  the  imputation  of  negligence^ 

Same — Custom — Instruction. 

8.  An  instruction  that  if  defendant  had  employed  a  method  eos- 
tomarily  employed  by  miners  in  making  a  dangerous  place  safe  by 
spragging,  no  liability  attached,  provided  it  was  a  reasonably  safe  way  in 
which  the  danger  could  be  prevented  was  not  objectionable  as  eontrary 
to  the  rule  declared  in  paragraph  7  above. 

Appeal  and  Error — Erroneous  Instruction — ^Wlien  not  Tleversible  Error. 

9.  For  errors  in  instructions  not  affecting  appellant's  substantial 
rights,  a  judgment  will  not  be  reversed. 

New    Trial  —  Newly    Discovered    Evidence  —  Affidavits   to   be    Considered 
Together. 

10.  An  affidavit  made  in  support  of  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  a  second  one  made  by  the 
same  affiant  procured  by  the  adverse  party  withdrawing  or  modifying- 
Rtatements  in  the  first,  must  be  considered  together. 

iSame — Cumulative  Evidence  not  Ground  for  New  Trial. 

11.  Cumulative  evidence  affords  no  ground  for  a  new  trial  on  th^ 
ground  of  newly  discovered  evidence. 

Personal  Injuries — Contributory  Negligence — How  to  be  Pleaded. 

12.  Contributory  negligence  must  be  pleaded  with  the  same  degree  of 
particularity  required  in  charging  negligence,  and  the  party  allegisg  it 
cannot  prevail  unless  the  particular  acts  of  negligence,  or  one  or  mere 
of  them,  set  forth  are  established  by  hig  eirtdeiiee. 

Same — Negligence — Pleading. 

13.  Whether  there  is  a  sufficient  charge  of  negligence  in  a  personal 
injury  case  must  be  determined  from  the  facts  alleged,  not  front 
the  use  of  the  descriptive  terms  "negligently  and  carelessly." 

Newly  Discovered  Evidence — When  not  Ground  for  New  Trial. 

14.  Where  alleged  newly  discovered  evidence  could  only  be  employed 
in  rebuttal  to  repel  the  imputation  of  contributory  negligence  in  a  par- 
ticular not  charged,  and  had  no  relevancy  to  the  cause  of  action  stated 
in  the  complaint,  a  new  trial  on  the  ground  of  newly  discovered  e^i* 
dence  was  properly  denied. 

Appeal  and  iTrror — Erroneous  Instructions — ^When  not  Ground  for  Revereal 
of  Judgment. 

15.  Under  section  6746,  Revised  Codes,  for  error  in  an  instmetioit 
whieh  was  not  specifically  pointed  out  and  excepted  to  at  the  settle- 
ment of  the  instructions,  tne  supreme  court  may  not  reverse  a  judg- 
ment. 

[On  applicability  of  rule  as  to  safe  place,  where  servants  are  engaged 
in  the  work  of  removing  dangerous  conditions,  see  note  in  25  Zk  S.  A* 
(n.  8.)  321.] 

[On  cumulative  evidence  as  grounds  for  new  trial  in  civil  eases, 
note  in  L.  R.  A.  1916C,  1162.] 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  MUler 
Smith  and  W,  E.  Poorman,  Judges. 

Action  by  Dora  Surman  and  others,  as  heirs  at  law  of  Stephen 
Surman,  deceased,  against  Richard  Cruse  and  others,  adminis- 
trators with  will  annexed  of  the  estate  of  Thomas  Cruse,  de- 
ceased. From  a  judgment  for  defendants  and  from  order  deny- 
ing them  a  new  trial,  plaintiffs  appeal.  Order  and  judgment 
affirmed. 

Mr.  Wellington  2>.  Rankin,  for  Appellants,  submitted  an  origi- 
nal and  supplemental  brief  and  argued  the  cause  orally. 

The  defendant  Cruse  was  bound  to  use  reasonable  care  to  con- 
duct his  business  in  a  reasonably  safe  manner.  A  master  has  not 
the  right  to  conduct  his  business  in  his  own  way,  but  must  use 
reasonable  care  to  select  and  use  a  reasonably  safe  method,  and 
liability  may  be  predicated  upon  a  negligent  method  adopted  for 
the  performance  of  his  work.  This  has  been  repeatedly  held  to 
be  the  law  in  this  state.  (Verlinda  v.  Sione  dk  Webster  Eng. 
Corp.,  44  Mont.  223,  119  Pac.  573 ;  Stewart  v.  Stone  &  Webster 
Eng.  Corp.,  44  Mont.  160,  119  Pac.  568 ;  Westlake  v.  Keating 
Gold  Mining  Co.,  48  Mont.  120, 136  Pac.  38.)  This  general  rule 
is  stated  in  26  Cyc.  1153,  as  follows:  ''So  too  if  a  master  directs 
a  servant  to  do  certain  work  in  a  manner  not  reasonably  safe, 
and  the  performance  of  the  work  in  the  manner  directed  is  the 
proximate  cause  of  injury  to  the  servant,  the  master  is  guilty  of 
actionable  negligence."  {Fonts  v.  Southern  Pac.  Co.,  80  CaL 
App.  633,  159  Pac.  215.) 

A  master  must  adopt  a  method  of  performing  his  work  which 
a  reasonably  prudent  person  would  adopt,  regardless  of  the 
method  generally  or  customarily  observed  by  others.  (Kinsel 
V.  North  Butte  Mining  Co.,  44  Mont.  445,  120  Pac.  797,  805; 
Austin  Y.  Chicago,  R.  I.  &  P.  Ry.  Co.,  93  Iowa,  236,  61  N.  W. 
849 ;  Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168,  31  N.  E.  564 ; 
Eosic  V.  Chicago,  R.  I.  dk  P.  Ry.  Co.,  75  Iowa,  683,  9  Am.  St. 
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Eep.  518,  37  N.  W.  963;  DolpJUn  v.  Peacock  Mifiing  Co.,  155 
Wis.  439,  144  N.  W.  1112 ;  East  Tennessee,  V.  dk  G.  By.  Co.  ▼. 
Kane,  92  Ga.  187,  22  L.  B.  A.  315, 18  S.  B.  18.) 

The  motion  for  new  trial  should  have  been  granted  on  the 
ground  of  newly  discovered  evidence.  Where  evidence  is  mate- 
rial and  could  not  have  been  discovered  by  the  exercise  of  reason- 
able diligence,  it  is  an  abuse  of  discretion  to  refuse  a  new  trial. 
(Hayne  on  New  Trial,  sec.  92,  p.  439;  Waiie  v.  Pish,  17  S.  D. 
215,  95  N.  W.  928;  In  re  McClellan's  Estate,  20  S.  D.  498,  107 
N.  W.  681 ;  Kellogg  v.  Fiwn,  22  S.  D.  578, 133  Am.  St.  Rep.  945, 
18  Ann.  Cas.  363,  119  N.  W.  545 ;  State  v.  Stowe,  3  Wash.  St 
206,  14  L.  B.  A.  609,  28  Pac.  337 ;  State  v.  Toumsend,  7  Wash. 
462,  35  Pac.  367;  State  v.  Webb,  20  Wash.  500,  55  Pac.  935.) 
The  facts  set  out  in  the  affidavit  for  newly  discovered  evidence 
cannot  be  controverted  by  a  counter-affidavit  and  a  question  of 
fact  thus  tried  by  the  court  instead  of  the  jury.  {In  re  McCleU 
lan^s  Estate,  supra;  Ooldsworthy  v.  Town  of  Linden,  75  Wis. 
24,  43  N.  W.  656;  Shafer  v.  Waiis,  124  Cal.  36,  66  Pac.  635; 
People  V.  Sing  Tow,  145  Cal.  1,  78  Pac.  235.) 

Messrs.  Walsh,  Nolan  dk  ScaUon,  for  Bespondents,  submitted  a 
brief ;  Mr.  C,  B,  Nolan  argued  the  cause  orally. 

Mr.  Surman  was  employed  as  timbcrman  and  as  such  his 
duties  required  him  to  make  that  particular  place  in  the  mine 
where  the  slab  was  cracked  reasonably  safe,  and  whatever  risks 
attended  upon  the  performance  of  that  work,  they  were  risks 
which  he  assumed  by  virtue  of  his  employment  as  such  timber- 
man,  and  as  to  such  work  the  doctrine  of  a  safe  place  had  no 
application.  (See  Shaw  v.  New  Year  Oold  Mines  Co.,  31  Mont. 
138,  77  Pac.  515 ;  Gregory  v.  Chicago  etc.  By.  Co.,  42  Mont.  551, 
113  Pac.  1123 ;  F^hudyson  v.  Utica  Mimng  dk  MiUing  Co.,  67  Fed. 
507,  14  C.  C.  A.  492 ;  Union  Pac.  B.  Co.  v.  Jarvi,  53  Fed.  65,  3 
0.  C.  A.  433.)  A  case  directly  in  point  is  presented  in  the  case 
of  Metallic  Gold  Mining  Co.  y.  Watson,  51  C!olo.  278,  Ann.  Cas. 
1913A,  1276,  117  Pac.  609. 


57  Mont.}         SuBMAN  sr  al.  t;.  Cbusb  st  au  257 

On  the  authorities  submitted  and  on  the  undisputed  facts  dis- 
closed by  the  record,  the  first  ground  of  negligence  is  disposed 
of,  that  is,  the  failure  to  furnish  a  safe  place  in  which  to  work. 
The  contract  of  employment  did  not  provide  that  a  safe  place 
should  be  furnished  Mr.  Surman.  He  was  employed  as  a  tim- 
berman  and  undertook  to  perform  the  duties  incident  to  that 
employment.  Mr.  Cruse  did  not  undertake  to  furnish  a  safe 
place.  On  the  contrary,  he  advised  Mr.  Surman  that  his  employ- 
ment would  require  him  to  go  to  dangerous  places  in  the  mine 
so  as  to  make  them  reasonably  safe. 

This  brings  up  for  consideration  the  second  ground  of  negli- 
gence, and  that  is,  that  Surman  was  negligently  ordered  by  the 
foreman  to  place  a  sprag  against  the  rock,  and  that,  in  so  direct- 
ing him  to  place  a  sprag  against  the  rock,  a  dangerous  and  un- 
safe method  was  adopted,  a  fact  which  the  foreman  knew  and 
which  Surman  did  not  know,  or,  in  the  exercise  of  reasonable 
care  and  diligence,  could  not  have  ascertained.  We  quote  as  fol- 
lows from  the  case  of  HigKtower  v.  Southern  By.  Co.,  146  Ga. 
279,  L.  B.  A.  1917C,  481,  91  S.  E.  52:  ''Where  a  servant  is  an 
adult  of  ordinary  intelligence,  he  cannot  relieve  himself  of  the 
duty  imposed  by  law  in  regard  to  assumption  of  risks  on  the 
ground  that  he  is  obeying  orders  of  the  master,  or  of  a  repre- 
sentative of  the  master,  or  because  failure  to  obey  will  result  in 
loss  of  emplojrment." 

Where  the  master  and  servant  are  possessed  of  equal  knowl- 
edge of  defects  and  danger,  the  servant  assumes  the  risk,  and  the 
same  is  true  where  the  servant  has  better  means  of  knowledge 
than  the  master.  (26  Cyc.  1202;  Thompson  on  Negligence,  sec. 
4643.)  If  a  servant  places  himself  in  a  position  where  he  is 
injured,  his  preceding  actions  must  be  considered,  and  if  they 
show  lack  of  care  on  his  part,  he  is  guilty  of  contributory  negli- 
gence. (Dummer  v.  Milwaukee  Electric  By.  etc.  Co.,  108  Wis. 
589,  84  N.  W.  853 ;  Bichmond  By.  etc.  Co.  v.  Hudgins,  100  Va. 
409,  41  S.  E.  736 ;  Chattanooga  Electric  By.  Co.  v.  Cooper,  100 
Tenn.  308,  70  S.  W.  72 ;  Chicago  etc.  By.  Co.  v.  Corson,  198  111. 
98,  64  N.  E.  739.)     It  is  not  a  negligent  act  to  direct  a  servant 
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to  go  to  a  place  of  danger  to  perform  a  dangerous  task.  {Turner 
V.  Southern  Pac.  Co.,  142  Cal.  580,  76  Pac.  384;  Spencer  v.  Ohio 
etc.  By.  Co.,  130  Ind.  181,  29  N.  E.  915 ;  Slota  v.  Albert  Lewis 
Lumber  etc.  Co.,  215  Pa.  434,  64  Atl.  632;  Stevens  v.  Henmng- 
<en  Produce  Co.,  53  Mont.  806, 163  Pac.  470.) 

MR.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

Thomas  Cruse  in  his  lifetime  owned  and  operated  the  Bald 
Moiintain  mine  at  Marysville.  Stephen  Surman  was  employed 
to  work  in  the  mine  as  a  timberman,  and  while  engaged  in  the 
discharge  of  his  duties  received  injuries  from  which  he  died. 
This  action  was  brought  by  his  surviving  widow  and  children  to 
recover  damages  upon  the  theory  that  the  death  resulted  from 
the  employer's  negligence.  After  the  action  was  instituted  Mr* 
Cruse  died,  and  his  personal  representatives  were  substituted. 
The  trial  of  the  cause  resulted  in  a  general  verdict  for  defend- 
ants, and  from  the  judgment  entered  thereon  and  from  an  order 
denying  a  new  trial,  plaintiffs  appealed. 

The  charging  part  of  the  complaint  is  to  the  effect  that  in  a 
certain  stope  in  the  mine  there  was  a  large  rock  which  had 
become  loosened  and  was  in  a  dangerous  condition;  that  the 
danger  was  known  to  the  employer  but  not  known  to  Surman^ 
that,  notwithstanding  these  facts,  Surman  was  ordered  to  place 
a  sprag  (a  small  stull)  against  the  rock  to  hold  it  in  place ;  that 
this  method  of  procedure  was  unsafe  and  dangerous;  that  Sur- 
man undertook  to  execute  the  order,  and  while  so  engaged  the 
rock  fell  upon  him,  causing  the  injuries  which  resulted  in  his 
death. 

Paraphrased,  the  complaint  charges  negligence:  (1)  In  order- 
ing  Surman  into  a  known  place  of  danger;  and  (2)  in  prescrib- 
ing for  his  guidance  a  dangerous  method  of  procedure.  The 
first  ground  of  negligence  was  eliminated  by  the  evidence,  which 
disclosed  without  controversy  that  Surman  knew  of  the  danger. 
This  much  is  apparently  conceded  by  counsel  for  plaintiffs  in 
his  supplementary  brief i  for  he  says  that  the  action  is  based 
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upon  ''the  faflure  of  the  defendant  [Cruse]  to  select  and  use  a 
reasonably  safe  method  of  performing  the  work  in  question." 

The  court  submitted  to  the  jury  twenty-four  instructions. 
Exceptions  were  taken  to  only  two  of  them,  13  and  16,  which  are 
as  follows: 

"(13)  You  are  instructed  that  Mr.  Cruse  had  the  right  to 
conduct  his  business  in  his  own  way,  and  had  the  right  to  re- 
quire Mr.  Surman,  as  timberman,  to  perform  such  dangerous 
work,  if  any,  which  is  usually  done  by  timbermen  in  mines,  and 
you  are  instructed  that  defendants  cannot  be  held  liable  for  any 
injury  resulting  solely  from  the  dangerous  character  of  the  work 
that  Mr.  Surman  was  performing  at  the  time  that  he  suffered 
death. 

"  (16)  You  are  further  instructed  that,  if  you  find  from  the 
evidence  in  this  case  that  the  work  which  Mr.  Surman  was  about 
to  do  in  connection  with  making  the  place  reasonably  safe  where 
the  rock  fell  was  work  which  he  was  required  to  do  as  timber- 
man,  and  you  further  find  from  the  evidence  that  the  rock. in 
the  condition  in  which  it  was  was  likely  to  fall  or  was  in  a 
dangerous  condition,  and  spragging  of  same  was  a  reasonably 
safe  way  in  which  the  danger  of  its  falling  could  be  prevented, 
and  spragging  in  such  a  case  was  a  method  that  was  generally 
observed  in  order  to  prevent  the  rock  from  falling,  in  that  event 
the  risk  of  being  injured  by  the  falling  rock  was  a  risk  which 
he  assumed  by  virtue  of  his  employment  as  timberman,  and  for 
the  death  of  Mr.  Surman  under  those  circumstances  no  liability 
would  arise. ' ' 

1.  It  is  elementary  that  the  instructions  are  to  be  considered 
[1]  In  the  light  of  the  issues  and  the  evidence  ( Yoder  v.  Eey- 
ndds,  28  Mont.  183,  72  Pac.  417),  that  every  paragraph  is  to  be 
read  with  the  context,  and  that  the  several  instructions  are  to 
be  considered  together  as  constituting  the  single  charge  of  the 
court.     {Brockway  v.  Blair,  53  Mont.  531,  165  Pae.  455.) 

Much  adverse  criticism  is  directed  to  the  ox)ening  statement 
in  instruction  13:  "Mr.  Cruse  had  the  right  to  conduct  his 
[2,  3]    business  in  his  own  way."    As  an  abstract  rule  of  law. 
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it  is  dearly  correct  In  JarreU  v.  Coal  Co,,  154  Mo.  App.  552, 
136  S.  W.  754,  it  is  said:  "The  right  o£  an  employer  to  conduct 
his  own  business  in  his  own  way  is  a  rule  pertaining  to  the  rela- 
tion  of  master  and  servant  too  well  settled  to  call  for  discussion. 
But  this  right  has  its  limitations." 

Abstract  rules  of  law  ought  not  to  be  given  to  a  jury  (First 
Nat  Bank  v.  Carroll,  35  Mont.  302,  88  Pac.  1012),  and  that  prin« 
ciple  gains  added  emphasis  in  this  instance,  for,  standing  alone, 
the  statement  contains  but  half  the  truth.  So  long  as  injury 
does  not  result  from  the  method  employed,  the  master  cannot  be 
required  to  substitute  for  his  own  judgment  the  judgment  of 
someone  else,  in  the  absence  of  statute  prescribing  a  particular 
mode  of  procedure ;  but,  whenever  the  master  employs  others  to 
work  for  him,  the  law  imposes  upon  him  the  duty  to  exercise 
reasonable  care  for  their  safety,  and  if  his  method  is  so  far  faulty 
that  it  can  be  said  to  be  negligence  to  pursue  it,  and  if  the  pur* 
suit  of  that  method  results  proximately  in  injury  to  the  servant, 
the  master  is  liable.  (Verlinda  v.  Stone  A  Webster  Eng.  Corp., 
44  Mont.  223, 119  Pac.  573 ;  Westldke  v.  Keating  O.  Min.  Co.,  43 
Mont.  120,  136  Pac.  38.) 

As  among  several  methods  which  might  suggest  themselves, 
[4]  Mr.  Cruse  had  the  right  to  choose  spragging  in  preference 
to  blasting  or  any  other  method,  provided  spragging  was  a  rea- 
sonably safe  method  of  accomplishing  the  desired  end.  He  was 
not  required  to  select  the  best  method  or  the  safest  appliances. 
The  question  whether  the  particular  method  prescribed  was 
proper  was  to  be  determined  by  actual  conditions,  and  not  by 
comparison  with  other  methods  which  might  have  been  in  use. 
{Forquer  v.  Slater  Brick  Co.,  37  Mont.  426,  97  Pac.  843;  3 
Labatt  on  Master  &  Servant,  sec.  931.) 

If  the  opening  clause  of  instruction  13  stood  alone,  no  one 
would  contend  seriously  that  it  states  a  correct  principle  as 
applied  to  the  facts  of  this  case;  but  it  does  not  stand  alone. 
The  court  cannot  be  expected  to  state  the  law  fuDy  in  one  in- 
struction (Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  70),  and 
it  is  now  too  well  settled  to  be  open  to  argument  that,  though  an 


67  Mont]  8T7RMAN  ST  jlu  v.  Cbuse  £T  al.  261 

[6]  instruction  is  erroneous  in  the  sense  that  it  is  incomplete, 
but  is  supplemented  and  made  complete  by  other  instmetions 
given,  the  error  becomes  harmless  {Fiischen  ▼.  ThomaSj  9  Mont. 
52,  22  Pac.  450) .  In  Harrington  v.  Butte,  A.  dt  Pac,  Ry.  Co.,  36 
Mont.  478,  9S  Pac.  640,  this  court  said:  ''It  is  a  familiar  rule 
that,  in  reyiewing  a  charge  of  a  trial  court,  it  will  be  examined 
as  a  whole.  While  one  or  more  paragraphs,  standing  alone,  may 
be  inaccurate  or  even  prejudicially  erroneous,  yet,  if  these  are 
qualified  and  explained  by  the  other  portions  of  the  charge  in 
pari  materia,  and,  taken  together  with  them  and  the  rest  of  the 
charge,  fully  and  fairly  submit  the  case  to  the  jury,  the  verdict 
and  judgment  should  be  sustained.'' 

Do  the  instructions,  considered  in  their  entirety,  correctly 
limit  the  right  of  the  employer  to  carry  on  his  0¥m  business  in 
his  own  way!  By  instruction  8  the  jury  were  told  that,  if  they 
found  ^'that  said  method  of  taking  care  of  said  rock  (spragging) 
was  a  dangerous  method  and  likely  to  cause  injury  to  one  so 
caring  for  said  rock,  •  •  •  then  you  will  return  your  ver- 
dict in  favor  of  plaintiffs  and  against  the  defendants.''  In  in- 
struction 16  the  jury  were  told  that,  if  they  found  that  placing 
a  sprag  against  the  rock  ''was  a  reasonably  safe  way  in  which 
the  danger  of  its  falling  could  be  prevented,  •  •  •  in  that 
event  the  risk  of  being  injured  by  the  falling  rock  was  a  risk 
which  he  [Surman]  assumed  by  virtue  of  his  employment  as 
lumberman,  and  for  the  death  of  Mr.  Surman  under  those  cir- 
cumstances no  liability  would  arise."  The  jury  must  have 
understood  from  these  instructions  that  Mr.  Cruse  had  the  right 
to  select  the  method  for  securing  this  rock,  provided  the  method 
which  he  selected  was  reasonably  safe,  and  whether  it  was  or 
was  not  reasonably  safe  was  for  them  to  determine  from  the 
evidence. 

Surman 's  duties  as  timberman  required  him  to  render  safe 
any  dangerous  places  in  the  workings,  whether  pointed  out  to 
[6]  him  by  another  or  discovered  by  himself.  Under  such  cir- 
cumstances it  cannot  be  said  that  his  employer  was  bound  to 
furnish  a  safe  place  for  Surman,  who  was  employed  for  the  ex- 
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press  purpose  of  making  it  safe ;  in^other  wordi,  the  safe  place 
rule  could  not  be  applied  to  his  situation,  as  it  is  applied  to  a 
servant  not  engaged  in  the  discharge  of  a  nondelegable  duty  of 
the  master.  {Thunnan  v.  PUisbiMrg  &  Mont.  C.  Co.,  41  Mont. 
141, 108  Pac.  588 ;  De  Sandro  v.  Missatda  L.  &  W.  Co.,  48  Mont. 
226,  136  Pac.  711.)  By  this  we  do  not  mean  to  infer  that  the 
master  was  relieved  of  his  common-law  duty  altogether.  It  was 
still  incumbent  upon  him  to  minimize  the  danger  so  far  as  prac- 
ticable to  do  so,  and  to  refrain  from  exposing  the  servant  to  in- 
jury from  causes  which  might  have  been  reasonably  anticipated 
and  guarded  against ;  but  the  facts  of  this  case  do  not  admit  of 
the  application  of  the  rule,  as  in  Morelli  v.  Twohy  Bros.  Co,,  54 
Mont.  366,  170  Pac.  757.  Morelli  was  ordered  into  a  dangerous 
place,  without  knowledge  of  the  danger,  without  an  opportunity 
to  make  an  examination,  and  with  the  assurance  of  the  master, 
who  had  made  an  examination,  that  the  place  was  safe.  Surman 
was  ordered  to  a  dangerous  place  with  warning  of  the  danger 
and  for  the  express  purpose  of  making  it  safe. 

Instruction  16  would  be  prejudicially  erroneous  if  it  acquitted 
[7,  8]  defendants  of  liability  by  reason  of  the  fact  that  they 
adopted  a  method  customarily  employed  in  such  cases.  Custom 
neVer  exonerates  from  the  imputation  of  negligence.  (Conway 
V.  Monidah  Trust,  52  Mont.  244, 157  Pac.  178.)  But  the  instruc- 
tion goes  further,  and  directs  the  jury  that,  in  addition  to  find- 
ing that  the  method  employed  was  one  generally  observed  in 
such  cases,  they  must  find  that  it  was  ''a  reasonably  safe  way  in 
which  the  danger  •  •  •  could  be  prevented.'*  Complaint 
is  made  that  instruction  16  ignores  the  element  of  appreciation 
of  the  danger;  but  that  phase  of  the  case  was  covered  by  instruc- 
tion 6,  to  which  no  exception  was  taken. 

Considered  with  the  other  instructions  given,  we  think  that 
[9]  13  and  16  are  not  open  to  the  criticism  made  upon  them. 
Neither  is  a  model  of  perspicuity,  but  it  does  not  seem  possible 
that  the  jury  could  have  been  misled  by  the  charge  as  a  whole. 
Section  6593,  Revised  Codes,  provides :  **The  court  must,  in  every 
stage  of  an  action,  disregard  any  error  or  defect  in  the  plead- 
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ings  or  proceedings  which  does  not  affect  the  substantial  rights 
of  t^he  parties,  and  no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect.*' 

2.  A  new  trial  was  sought  on  the  ground  of  newly  discovered 
evidence. 

Barney  Heaney,  employed  in  the  mine  but  a  few  feet  from 
[10]  Surman  at  the  time  he  was  injured,  made  affidavit  in  sup- 
port of  the  motion,  and,  after  reading  the  testimony  which  he 
gave  at  the  coroner's  inquest,  made  a  second  affidavit  in  which 
he  withdrew  or  materially  modified  many  of  the  statements  con- 
tained in  the  first.  Assuming  for  the  purposes  of  this  case  that 
counsel  for  appellants  is  correct  in  his  contention  that  the  evi- 
dence contained  in  an  affidavit  in  support  of  a  motion  for  a  new 
trial  cannot  be  controverted  by  counter-affidavits,  still  we  think 
that  the  two  affidavits  made  by  Heaney  should  be  considered 
together,  and  this,  too,  notwithstanding  the  fact  that  the  second 
was  procured  by  defendants. 

In  passing  on  the  motion,  the  lower  court  was  required  to  as- 
sume that,  if  a  new  trial  were  granted,  and  Heaney  called  as  a 
witness,  he  would  offer  to  testify  to  the  facts  disclosed  by  his 
[11]  first  affidavit  as  modified  by  the  second.  There  is  a  state- 
ment contained  in  the  first  affidavit  which  is  not  modified — ^a 
statement  which  counsel  for  appellants  deems  material.  It  is 
to  the  effect  that  Heaney  saw  Surman  sound  the  rock  and  make 
tests  and  examinations  to  ascertain  whether  it  was  likely  to  fall. 
Counsel  for  respondents  in  their  brief  criticise  Surman  for 
standing  ''in  such  close  proximity  to  the  rock  which  he  did  not 
sound  and  which  he  did  not  examine. ' '  In  reply  thereto  coun- 
sel for  appellants  says:  *'We  desire  likewise  to  invite  the  court's 
attention  to  the  fact  that  the  deceased  did  sound  the  rock  in  ques- 
tion, contrary  to  the  statement  made  by  counsel  on  page  32  of 
their  brief.  Richard  O'Connell,  who  was  the  partner  working 
with  Surman,  testified  as  follows:  'Both  of  us  made  the  examina- 
tion, and  I  do  not  know  which  one  it  was  who  sounded  the  rock, 
Mr.  Surman  or  me.  We  were  both  there,  and  he  concluded  it 
was  safe,  and  I  agreed  with  him.'  "    If  O'Connell  and  Heaney 
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refer  to  fhe  same  examination,  then  Heaney's  eyidenoe  would 
be  merely  cumnlative,  and  afford  no  ground  for  a  new  trial. 
{Garfield  M.  &  M,  Co.  v.  Eammer,  6  Mont.  53,  8  Pac.  153.) 

Heaney's  statement,  if  material  at  all,  could  be  employed  only 
in  rebuttal,  to  repel  the  imputation  of  contributory  negligence." 
It  has  no  releyancy  whatever  to  the  cause  of  action  stated  in 
the  complaint.  The  rule  is  settled  in  this  jurisdiction  that 
[12-14]  contributory  negligence  must  be  pleaded  with  the  same 
degree  of  particularity  as  the  plaintiff  must  employ  in  chaining 
negligence  {Oleason  v.  Missouri  B.  P.  Co,,  42  Mont.  238,  112 
Pac.  394),  and  that  plaintiff  in  the  one  instance,  and  defendant 
in  the  other,  must  preyail,  if  at  all,  by  evidence  which  tends  to 
establish  the  particular  acts  of  negligence  charged,  or  one  or 
more  of  them.  {Knuckey  v.  BviU  El.  By,  Co,,  41  Mont.  314, 
109  Pac.  979 ;  Bracey  v.  Northwestern  I.  Co.,  41  Mont.  338,  137 
Am.  St.  Eep.  738,  109  Pac.  706.) 

In  attempting  to  charge  that  Surman  was  guilty  of  contribu- 
tory negligence,  defendants  aUege  that,  when  the  foreman  dis- 
covered the  dangerous  condition  of  the  roek,  he  ordered  Surman 
to  piy  it  out  or  place  a  sprag  against  it;  that  Surman  failed  to 
obey  the  order;  that  on  the  day  following  he  was  again  given  the 
same  directions  and  again  neglected  to  obey;  that  on  the  third 
day  he  was  again  given  the  order,  and,  while  waiting  for  his  as- 
sistant to  procure  the  sprag,  he  stood  in  such  a  position  that, 
should  the  rock  fall,  he  would  likely  sustain  injury,  and  that 
while  in  that  position  he  was  injured.  It  is  not  alleged  that  he 
was  negligent  in  failing  to  examine  the  rock  or  that  he  was 
negligent  in  assuming  the  position  which  he  occupied,  without 
first  having  made  an  examination.  Whether  there  is  a  sufficient 
charge  of  negligence  must  be  determined  from  the  facts  alleged, 
not  from  the  use  of  the  descriptive  terms  ''negligently  and  care- 
lessly." It  WBB  altogether  immaterial  under  the  issues  made  by 
the  pleadings  whether  Surman  made  an  examination  on  the  day 
he  was  injured  or  at  any  other  time.  He  was  not  directed  to  the 
place  to  ascertain  whether  it  was  dangerous,  but  because  it  was 
known  to  be  dangerous.    The  fact  that  he  occupied  a  position 
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where  he  might  be  injured  if  the  rock  fell  does  not  of  itself  im- 
pute negligence  to  him. 

It  does  not  aid  appellants  to  say  that  an  attempt  was  made 
[15]  by  instruction  11  to  submit  to  the  jury  the  question 
whether  Surman  had  examined  the  rock.  The  instruction  ap- 
I>ear8  to  be  incomplete  and  is  altogether  erroneous;  further- 
more, an  instruction  upon  the  subject  should  not  have  been 
given;  but  this  instruction  was  given  without  objection,  and  we 
are  precluded  by  the  statute  from  reversing  the  judgment  be- 
cause of  tiie  error.  Section  6746,  Revised  Codes,  provides:  "No 
cause  shall  be  reversed  by  the  supreme  court  for  any  error  in 
instructions,  which  was  not  specifically  pointed  out  and  excepted 
to  at  the  settlement  of  the  instructions  as  herein  specified,  and 
such  error  and  exception  incorporated  in  and  settled  in  the  biU 
of  exceptions  or  statement  of  the  case  as  herein  provided." 

Since  the  newly  discovered  evidence  would  be  excluded  as 
immaterial  if  a  new  trial  were  granted,  the  order  denying  the 
motion  is  affirmed,  as  is  the  judgment. 

Affirmed. 

Mr.  Chiep  Justice  Brantlt  and  Assogiatb  {Justices  Hublt 
and  Mattheiws  concur. 

Mr.  Jtoticb  CooFBBy  being  absent,  takes  no  part  in  the  fore- 
going decision. 
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CADDBL,  Appellant,  v.  BROWN  et  al..  Respondents. 

(No.  4,087.) 
(Submitted  Jamiaiy  17,  1920.    Decided  Febrnftiy  16,  1920.) 

[187  Tbc  897.] 

Malicious  Prosecution — Evidence — Insufficiency — Directed  Ver- 
dict Proper, 

1.  Where  the  eyidence  in  an  action  for  malieions  prosecution  of  plain- 
tiff on  a  charge  of  cattle  stealing  showed  that  the  eonnty  attorney  had 
acted  upon  h£  own  initiative,  after  a  careful  investigation  and  with- 
out consulting  or  advising  with  defendantSi  «  directed  verdict  in  favor 
of  the  latter  was  proper. 

Appeal  from  District  Court,  Big  Horn  Cou/nty^  A.  C,  Spencer, 
Judge. 

AcnoN  by  John  H.  Caddel  against  A.  G.  Brown  and  C.  M. 
Taintor.  From  a  judgment  for  defendant  and  an  order  deny- 
ing him  a  new  trial,  plaintiff  appeals.    Affirmed. 

Mr.  E.  E,  Enterline,  Mr,  C.  F.  OiUetfe,  and  Mr,  T,  E.  Burke, 
for  Appellant,  submitted  a  brief ;  Mr.  Enterline  and  Mr.  OUlette 
argued  the  cause  orally. 

The  court  erred  in  sustaining  the  defendants'  motion  for 
directed  verdict  and  entering  judgment  thereon.  There  was 
ample  evidence  to  sustain  the  allegations  of  the  complaint  and 
to  show  that  the  criminal  prosecution  was  instituted  by  the  de- 
fendants maliciously  and  without  probable  cause.  The  jury 
had  a  right  to  draw  an  inference  from  the  testimony  introduced 
that  the  defendants  procured  Le  Pors  to  make  and  filed  the 
criminal  complaint  for  the  purpose  of  having  the  plaintiff  in 
this  action,  the  defendant  in  the  criminal  action,  arrested.  The 
admissions  of  Brown  when  he  was  interrogated  by  the  witness 
Jordan  clearly  show  that  he  made  no  denial  of  the  fact  that  he 
had  instituted  the  criminal  prosecution,  but,  on  the  contrary, 
sought  to  excuse  himself  upon  the  ground  that  his  codefendant, 
Taintor,  had  agreed  to  bear  the  expense  of  the  prosecution.    In 
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addition  to  that.  Pageant,  a  witness  for  the  defendants,  testified 
that  he  was  advised  by  the  defendant,  Brown,  and  this  was  be- 
fore the  criminal  complaint  was  filed,  that  the  steer  was  wanted 
as  evidence  in  the  case,  and  that  he  understood  that  they,  of 
course  meaning  Brown  and  Taintor,  "Were  getting  up  a  case 
against  him  [Caddel]."  This  evidence  alone,  not  taking  into 
consideration  the  other  evidence  in  the  case,  was  sufficient  to 
submit  the  question  to  the  jury  as  to  whether  or  not  the  defend- 
ants had  instigated  the  arrest  of  the  plaintiff.  {Fisher  v.  WesU 
moreland,  101  Miss.  180,  Ann.  Cas.  1914B,  636,  57  South.  563 1 
Bohinson  dk  Co.  v.  Oreene,  148  Ala.  434,  43  South.  797.) 

The  evidence  further  shows  that  the  defendants  employed 
attorneys  Metz  and  Marshall,  before  the  filing  of  the  complaint, 
and  that  as  such  attorneys  they  advised  the  prosecution.  This 
alone  would  be  sufficient  to  render  them  liable.  {Eggeit  v.  Allen, 
119  Wis.  625,  96  N.  W.  803,  806 ;  Robinson  &  Go.  v.  Qree^ixe,  148 
Ala.  434,  43  South.  797.) 

Were  the  facts  such  as  would  lead  a  man  of  ordinary  care  and 
prudence  to  believe  or  entertain  an  honest  and  strong  suspicion 
that  plaintiff  was  guilty  of  the  crime  charged  against  himt 
Plaintiff  claimed  he  had  at  least  a  prima  facie  right  to  the  steer, 
and  made  demand  for  it  after  it  was  taken  from  him  and  before 
the  complaint  was  filed.  This  was  a  circumstance  for  considera- 
tion. (Weaver  v.  Totvnsend,  14  Wend.  (N.  T.)  192;  Blunk  v. 
Atchison,  T.  &  8.  F.  By,,  38  Fed.  311,  313.)  There  was  no 
attempt  of  concealment  of  the  animal  on  the  part  of  the  plain- 
tiff. This,  too,  was  a  circumstance  to  be  considered.  {Tdbert 
V.  Cooley,  46  Minn.  366, 13  L.  R.  A.  463,  49  N.  W.  124.)  "Proof 
of  plaintiff's  good  reputation  for  many  years  in  thp  community 
went  to  show  an  improbability  that  the  plaintiff  would  be  guilty 
of  the  conduct  embodied  in  the  charge,  and  of  this  the  defend- 
ant may  be  presumed  to  have  been  aware.*'  (Mclntire  v.  Lever- 
ing, 148  Mass.  546, 12  Am.  St.  Rep.  594,  2  L.  R.  A.  517,  20  N.  E. 
191 ;  Israel  v.  Brooks,  23  HI.  575 ;  Blizzard  v.  Hays,  46  Ind.  166, 
15  Am.  Rep.  291 ;  Woodworth  v.  Mills,  61  Wis.  44,  50  Am.  Rep. 
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135,  20  N.  W.  72S;  Mcintosh  v.  Wales,  21  Wyo.  397,  Ann.  Cas. 
1916C,  273,  134  Pac.  274.) 

There  were  disputed  questions  of  fact  involved  upon  the  issue 
of  want  of  probable  cause,  and  that  being  the  situation  in  the 
case,  the  cause  should  have  been  submitted  to  the  jury.  The 
question  of  probable  cause,  when  there  is  no  conflict  in  the  evi- 
dence, no  diisputed  facts,  nor  any  doubt  upon  the  evidence,  the 
inference  to  be  drawn  from  it,  is  one  of  law  for  the  court  and 
not  of  fact  for  the  jury.  {Heyne  v.  Blair,  62  N.  T.  19,  23; 
GdUey  v.  Brennm,  216  N.  T.  118, 110  N.  E.  179.)  "The  question 
of  probable  cause  is  a  mixed  question  of  law  and  fact,  and  when 
such  a  defense  is  alleged,  and  evidence  has  been  offered  in  rela- 
tion thereto,  its  credibility  is  to  be  considered  and  determined 
by  the  jury,  under  proper  instructions  as  to  what  facts,  if  they 
exist,  constitute  or  fail  to  constitute  probable  cause;  and  when, 
as  in  this  case,  the  defendant's  belief  of  the  facts  relied  on  by 
the  plaintiff  to  prove  a  want  of  probable  cause  is  essential,  it  is 
always  a  question  of  fact,  to  be  submitted  to  the  jury  for  deter- 
mination. ' '  {Acker  v.  Qundy  ( Pa.  Sup. ) ,  12  Atl.  595 ;  Stewart  v. 
Son^iehom,  98  U.  S.  187,  25  L.  Ed.  116  [see,  also,  Rose's  U.  S. 
Notes] ;  Walker  v.  Camp,  69  Iowa,  741,  27  N.  W.  800 ;  Murray 
▼.  Long,  1  Wend.  (N.  T.)  140;  Jackson  v.  BeU,  6  S.  D.  257,  58 
N.  W.  671,  673.) 

Messrs.  Ooddard  &  Clark,  Mr.  D.  P.  B.  Marshatt  and  Mr. 
W.  S.  Metz,  for  Respondents,  submitted  a  brief;  Mr.  Metz  argued 
the  cause  orally. 

The  district  court  had  no  discretion,  but  was  compelled  under 
the  evidence  and  the  law  to  instruct  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendants  Brown  and  Taintor.  There  was 
no  evidence  whatever  to  prove  any  malice  on  the  part  of  the 
defendants  Taintor  or  Brown  and  no  evidence  whatever  of  a 
want  of  probable  cause  to  believe  the  plaintiff  guilty  of  the 
charges  set  forth  in  the  complaint.  Upon  these  facts  they  em- 
ployed counsel  to  aid  the  prosecuting  attorney  in  the  prosecu- 
tion.   The  burden  of  proving  malice  and  want  of  probable  cause 
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rests  on  the  plaintiff,  and  he  has  wholly  failed  to  prove  either. 
(Brawn  v.  Selfridge,  224  XJ.  S.  189,  56  L.  Ed.  727,  32  Sup.  Ct. 
Eep.  444  [see,  also,  Rosens  U.  S.  Notes] ;  Bowers  v.  Walker^  192 
Mo.  App.  230, 182  S.  W.  116 ;  Sims  v.  Jay,  53  Okl.  183,  155  Pac. 
615 ;  Boyer  v.  Bugher,  19  Wyo.  463,  120  Pac.  171 ;  WeoA/er  v. 
Montanu  Cent.  Ry.  Co.,  20  Mont.  163,  50  Pac.  414.)  In  a  dear 
case,  snch  as  this  case,  the  question  of  want  of  probable  cause  is 
one  of  law  for  the  court.  (Brown  v.  Selfridge,  224  U.  S.  189, 
56  L.  Ed.  727,  32  Sup.  Ct.  Bep.  444  [see,  also,  Rose's  XT.  S. 
Notes].) 

The  undisputed  evidence  shows  that  the  criminal  ease  was  in- 
stituted by  the  county  attorney  and  by  Mr;  Le  Pors,  the  stock 
detective,  and  the  plaintiff  Caddel  wholly  failed  to  prove  any 
case  whatever  under  the  allegations  of  his  complaint.  Even  if 
Mr.  Brown  and  Taintor,  the  respondents,  had  instituted  the 
criminal  prosecution  upon  the  advice  of  the  prosecuting  attor- 
ney, this  would  be  a  complete  defense  and  would  constitute  prob- 
able cause.  (Amis  v.  Atchison,  T.  &  S.  F.  B.  Co.,  114  Fed.  317 ; 
Stewart  v.  Sonnebom,  98  U.  S.  187,  25  L.  Ed.  116  [sec,  also, 
Bose's  U.  S.  Notes] ;  Hicks  v.  Brantley,  102  Ga.  264,  29  S.  B. 
459 ;  Foudes  v.  HcA^den,  129  Mich.  586,  89  N.  W.  339 ;  Shea  v. 
MoranA,  191  111.  App.  11 ;  Hightower  v.  Union  Savings  etc.  Co,, 
88  Wash.  179,  Ann.  Cas.  1918A,  489,  152  Pac.  1015.)  In  this 
ease  the  evidence  that  was  submitted  to  the  county  attorney  and 
to  the  other  attorneys,  Mr.  Marshall  and  Judge  Metz,  was  a  full 
and  fair  statement  of  all  the  facts  and  was  considered  by  them 
sufficient  to  warrant  a  prosecution  of  the  plaintiff,  Caddel.  And 
the  advice  of  an  attorney  made  in  good  faith  is  always  a  good 
defense.  (Dunlap  v.  New  ZedUmd  etc.  Ins.  Co.,  109  Cal.  365, 
42  Pac.  29 ;  Hess  v.  Oregon  O.  Baking  Co.,  31  Or.  503,  49  Pac. 
803 ;  Brady  v.  Georgia  Home  Ins.  Co.,  24  Tex.  Civ.  464,  59  S.  W. 
914 ;  Rogers  v.  MuUins,  26  Tex.  Civ.  250,  63  S.  W.  897 ;  Brinsley 
V.  Schidz,  124  Wis.  426,  102  N.  W.  918 ;  Shea  v.  Morand,  191 
HI.  App.  11;  Carrigan  v.  Graham,  166  Ky.  333,  179  S.  W.  198.) 
The  advice  of  a  prosecuting  attorney  constitutes  probable  cause. 
{Ambs  V.  Atchison,  T.  &  S.  F.  B.  Co.,  114  Fed.  317 ;  Stewart  v. 
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Sonnebam,  supra;  Fowles  v.  Hayden,  supra;  Eighiower  v. 
Uvdon  Savings  &  T.  Co.,  88  Wash.  179,  Ann.  Cm.  1918A,  489, 
152  Pac.  1015;  Schippel  v.  Norton,  38  Kan.  667,  16  Pac.  804^ 
806.) 

What  constitutes  probable  cause  is  a  question  of  law  for  the 
court  {Michael  v.  Matsan,  81  Kan.  360,  L.  R.  A.  1915D,  1,  105 
Pac.  537;  Martin  v.  Corscadden,  34  Mont.  308,  320,  86  Pac.  33; 
Smith  V.  Munch,  65  Minn.  256,  68  N.  W.  19;  Blunk  v.  Atchison, 
T.  &  S.  F.  By.  Co.,  38  Fed.  311 ;  Boyer  v.  Bugher,  19  Wyo.  463, 
120  Pac.  171 ;  Johnson  v.  Southern  Pac.  Co.,  157  Cal.  333,  107 
Pac.  611 ;  Ross  V.  Hixon,  46  Kan.  550,  26  Am.  St.  Rep.  123,  12 
L.  R.  A.  760,  26  Pac.  955.) 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

From  the  transcript  it  appears  that  on  July  10,  1915,  one  Joe 
Le  Fors  swore  to  a  complaint  in  a  justice's  court  of  Big  Horn 
county,  charging  one  John  H.  Caddel  with  the  larceny  of  a  steer 
belonging  to  the  wife  of  respondent  Brown.  Preliminary  hear- 
ing was  had  and  the  magistrate  dismissed  the  complaint.  There- 
upon Caddel  brought  his  action  charging  that  respondents 
"maliciously  and  without  probable  cause,  caused,  instigated  and 
procured  the  said  Le  Fors  to  make  and  file"  the  complaint.  At 
the  close  of  appellant's  testimony,  respondents  moved  for  judg- 
ment of  nonsuit,  which  motion  was  overruled ;  having  introduced 
testimony,  respondents  moved  for  a  directed  verdict,  which 
motion  was  sustained;  directed  verdict  returned  and  judgment 
thereon  entered.  Appellant  then  moved  for  a  new  trial,  which 
motion  was  denied.  He  appeals  from  the  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

[1]  It  appears  from  the  evidence  that  Le  Fors  was  a  stock 
detective,  whose  salary  was  paid  partly  by  the  state  of  Wyoming 
and  partly  by  an  association  of  stockmen  in  that  state;  while 
one  Moses  held  a  like  position  in  Montana,  receiving  some  part 
of  the  salary  from  an  association  of  which  Brown  and  Taintor 
were  members.    By  a  private  agreement,  these  two  men  covered 
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Southern  Montana  and  Northern  Wyoming,  jointly.  In  Jnne 
of  1915,  one  Thad  Shipman  made  an  alleged  confession  to  Moses 
of  a  partnership  between  himself  and  Caddel  to  steal  unbranded 
calves  and  colts,  dividing  the  spoils.  He  made  an  affidavit  set- 
ting out  in  detail,  among  other  alleged  transactions,  the  taking 
of  the  animal  in  question  from  a  cow  belonging  to  Mrs.  Brown, 
and  naming  several  men  who  could  corroborate  him  as  to  the 
ownership  of  the  cow  and  the  identification  of  the  animal  as  her 
calf.  Moses  turned  the  affidavit  over  to  Le  Pors,  who  was  then 
istaying  nights  at  the  Taintor  place  in  Montana,  tu  handle  the 
matter  alleged.  Le  Pors  investigated  the  several  charges,  inter- 
viewed the  parties  named,  and,  it  seems,  consulted  two  attor- 
neys in  Sheridan,  Wyoming — W.  S.  Metz  and  D.  P.  B.  Mar- 
shall. Metz  was  representing  the  man  Shipman,  while  Marshall's 
connection  with  the  matter  is  not  entirely  dear.  On  cross- 
examination  as  a  witness  for  the  defense,  in  answer  to  a  ques- 
tion concerning  his  activity  in  getting  the  witnesses  together 
for  consultation  with  County  Attorney  Bunston,  of  Big  Horn 
county,  Marshall  answered:  *'I  felt  that  I  was  working  in  the 
interest  of  my  client,  Mr.  Brown,  who  had  been  a  client  in  other 
matters,  and  also  doing  what  the  county  attorney  had  re- 
quested.^' He  met  Bunston  in  Billings  and  laid  the  matter 
before  him,  giving  him  a  copy  of  the  Shipman  affidavit.  As  to 
whether  Marshall  went  to  Billings  for  that  purpose  or  on  other 
business,  as  to  his  purpose  in  laying  the  matter  before  the  county 
attorney  at  all,  and  as  to  who,  if  anyone,  paid  his  expenses  on 
that  trip,  the  record  is  silent. 

Bunston  did  not  take  Marshall's  version  of  the  facta,  but 
stated  that  he  desired  to  talk  with  the  parties  named  personally 
and  requested  Marshall  to  get  them  together  at  Sheridan.  This 
Marshall  did,  and  Bunston  made  an  independent  investigation; 
talked  with  all  of  the  parties  named,  secured  affidavits,  and  de- 
termined in  his  own  mind  that  the  evidence  was  sufficient  on 
which  to  proceed  as  county  attorney,  and  so  advised  Metz  and 
Marshall.  In  consulting  with  Brown,  his  only  inquiry  was 
as  to  the  ownership  of  the  brand  alleged  to  have  been  on  the 
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mother  of  the  animal  in  question,  and  it  does  not  appear  that 
either  Brown  or  Taintor  were  advised  or  knew,  prior  to  the  filing 
of  the  complaint,  that  a  criminal  proceeding  was  to  be  instituted. 

The  theory  of  the  appellant  is  that  Le  Fors,  Metz  and  Mar- 
shall were  acting  as  agents  of  respondents.  The  only  evidence 
introduced  to  support  this  theory  is  that,  prior  to  the  commence- 
ment of  the  action,  Taintor  directed  certain  men  to  get  BrowQ 
and  one  Jack  Burke,  who,  it  was  said,  could  identify  the  animal, 
and  go  to  Caddel's  place  and  get  the  steer;  that  Caddel  sent  a 
man  to  demand  its  return  and,  before  refusal,  Brown  consulted 
Le  Fors  and  Moses;  that,  after  the  commencement  of  the  action^ 
respondents  employed  Metz  and  Marshall  to  assist  in  the  prose- 
cution. Two  witnesses,  employees  of  Caddel,  testified  that,  on 
the  day  of  the  preliminary  examination,  Brown,  in  a  barroom, 
stated  that  Taintor  had  told  him  to  go  ahead  with  the  prosecu- 
tion, and  that  he  (Taintor)  would  stand  all  the  expenses.  It  is 
not  contended  that  the  evidence  discloses  an  agreement  to  this 
effect  before  the  filing  of  the  criminal  complaint,  and  Brown  tes- 
tified that  all  he  said  was  that  he  and  Taintor  were  to  pay  the 
private  attorneys,  half  and  half. 

Marshall,  though  not  employed  by  Brown,  ''felt"  that  he  was 
working  in  the  interest  of  his  client;  but  his  only  connection 
with  the  case  was  to  call  certain  matters  to  the  attention  of  the 
proper  public  o£5cial.  Metz  was  employed  by  Shipman  and  his 
activities  were  on  behalf  of  his  client  Le  Fors  was  acting  in 
the  interest  of  the  stock  associations  generally  and  signed  the 
complaint  at  the  suggestion  of  the  county  attorney. 

County  Attorney  Bunston  testified  that  he  acted  on  his  own 
initiative,  without  consulting  or  advising  with  Brown  or  Taintor,. 
and  only  after  a  careful  and  independent  investigation,  and  de- 
termination that  he  had  a  case  calling  for  action  in  his  official 
capacity;  and  he  proceeded  in  the  matter  without  as  much  as 
advising  respondents  that  he  proposed  to  do  so. 

The  fact  that  respondents  employed  private  counsel  in  the 
case  might  imjwrt  malice,  had  they  been  instrumental  in  pro- 
curing the  complaint  to  be  filed.    Under  all  the  facts  disclosed 
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in  the  record,  they  were  not  even  consulted,  and  what  then  took 
place,  after  the  filing  of  the  complaint,  is  not  material  to  the 
issues  in  this  ease. 

The  trial  court  had  the  opportunity  to  consider  the  evidence 
on  the  motion  for  judgment  of  nonsuit.  On  motion  for  directed 
verdict  and  again  on  motion  for  a  new  trial,  and,  in  the  light  of 
the  facts  disclosed  in  the  record,  we  find  no  error  in  its  rulings 
on  these  motions. 

Other  errors  are  assigned ;  but,  as  appellant  failed  to  connect 
the  respondents  with  the  institution  of  the  proceeding  com* 
plained  of,  it  is  not  necessary  that  they  be  considered. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Affirmed. 

Mb.  Chibp  Justice  Bbantly  and  Associatb  Jusxiobs  Hollo- 
WAT  and  HuBLT  concur. 

Mr.  Justiob  Coopbb^  being  absent»  takes  no  part  in  the  fore- 
going dedsionu 
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(No.  4,074.) 
(fiabmittad  Jannaiy  15,  1920.    Decided  Febniarj  16,  1020.) 

[188  Pae.  146.] 

Probate  Proceedings  —  Executors  and  Administraitors  —  Settle- 
meni  of  Accounts — Record  on  Appeal — ''Party  Aggrieved'' — 
Decree — Estoppel — Res  Adjudicata — Distribution  of  Estate — 
When  Complete — Supreme  Court — Jurisdiction — Rehearings. 

Ptobate    Proceedings — Ezeeotors   and    Administrators — Settlement  of    Ac- 
counts— Record  on  Appeal. 

1.    The  record  on  appeal  from  an  order  settling  the  final  account  of 
an  executor  which  contained  the  papers  used  at  the  hearing  properly 
authenticated  by  the  clerk  of  the  court  was  sufficient,  it  not  being  neces- 
sary to  bring  up  the  whole  record  of  the  lower  court. 
67  Mont. — 18 
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Same — ^Beeord  on  Appeal. 

2.  Krrors  in  former  aeeounts  of  an  executor  are  not  open  for  review 
on  appeal  from  an  order  settling  a  subsequent  one;  hence  matters  per- 
taining to  them  are  not  properly  a  part  of  the  record. 

Same — Appeal — "Party  Aggrieved." 

3.  A  SOD  and  heir  at  law  who  was  pecuniarilj  and  materially  affected 
by  a  decree  settling  the  final  account  of  the  executor  and  distributing 
the  estate  was  a  "party  aggrieved"  by,  or  a  person  interested  in,  the 
decree,  within  the  meaning  of  the  statute  allowing  an  appeal  to  such 
person  in  probate  matters. 

Same — Appeal — Ees  Ad  judicata. 

4.  An  heir  who  permitted  the  will  of  his  father  to  be  probated  with- 
out contest,  accounts  of  the  executor  settled  and  allowed,  and  partial 
dintribution  of  the  assets  made  without  timely  objection  or  appeal,  was 
foreclosed  from  attacking  such  proceedings  on  appeal  from  an  order 
settling  the  final  account  of  the  executor  and  making  final  distribution. 

Same — Decree — Statute  of  Limitations. 

5.  On  the  expiration  of  one  year  within  which  a  will  after  probate  may 
be  contested,  as  provided  by  section  7407,  Bevised  Codes,  which  is  in 
effect  a  statute  of  limitations,  the  running  of  which  commences  with  the 
date  of  the  admission  of  the  will  to  probate,  the  prcritrnte  becomes  final 
and  is  not  open  to  either  direct  or  collateral  attack. 

Supreme  Court — ^Jurisdiction — Appeal. 

6.  The  supreme  court  has  appellate  jurisdiction  only,  except  as  to 
those  matters  over  which  original  jurisdiction  is  expressly  conferred, 
and  will  therefore  not  consider  any  question  on  appeal  in  a  civil  case 
not  raised  in  the  trial  court. 

Probate  Proceedings — Attack  on  Will — Estoppel. 

7.  Where  the  probate  of  a  will  leaving  property  in  trust  was  not  con- 
tested, and  after  the  estate  had  been  administered  upon  under  the  terms 
of  the  will  and  all  of  the  property  was  out  of  the  hands  of  the  ex- 
ecutor, appellant  was  estopped,  on  appeal  from  an  order  settling  the 
final  account  of  the  executor,  to  attack  the  provisions  of  the  will  creat- 
ing the  trust. 

Same — Confirming  Action  of  Executor — Harmless  Error. 

8.  Held,  that  the  action  of  the  district  court  confirming  that  of  an 
executor  in  turning  property  of  the  estate  in  his  charge  over  to  tes- 
tamentary trustees  without  first  obtaining  an  order  of  distribution, 
was  harmless,  it  appearing  that  the  executor  reported  his  action  to  the 
court,  which  thereafter  approved  it. 

Same — ^Distribution  of  Estate — ^Worthless  Note. 

9.  Where  all  debts,  bequests  and  payments  provided  for  under  a  will 
had  been  paid  and  the  only  property  in  the  hands  of  the  executor 
was  a  worthless  note,  which  was  disposed  of  by  the  decree  of  final 
distribution,  complaint  that  the  estate  was  not  ready  to  be  closed, 
that  the  property  had  not  been  distributed  and  that  the  executor 
should  not  have  been  discharged,  held  without  merit. 

Appeal — ^Behearing^ — ^What  will  not  be  Considered. 

10.  On  petition  for  rehearing,  the  supreme  court  will  not  consider 
grounds  not  presented  on  the  original  hearing.     (On  Motion  for  Rehear- 

Appeal  from  District  Court,  Lewis  and  Clark  County;  W.  H. 
Poorman,  Judge. 
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In  the  Mattes  of  the  estate  of  John  T.  Murphy,  deceased. 
From  a  decree  finally  settling  the  accounts  of  the  executor,  John 
T.  Murphy,  Jr.,  appeals.    AflSrmed. 

Messrs,  Walsh,  Nolan  A  Scallan  and  Mr.  Frederick  H.  Drake, 
for  Appellant,  submitted  a  brief  and  one  in  reply  to  that  of 
Respondents;  Mr.  Wm.  Scallon  argued  the  cause  orally. 

Mr.  Wm.  Wallace,  Jr.,  Mr.  John  0.  Brown  and  Mr.  T.  B.  Weir, 
for  Respondents,  submitted  a  brief;  Mr.  Weir  argued  the  cause 

« 

orally. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

John  T.  Murphy  died  May  22,  1914,  leaving  a  will  by  the 
terms  of  which  one-fourth  of  his  estate,  after  the  payment  of 
certain  small  bequests,  was  left  to  his  wife,  Clara  C.  Murphy, 
and  the  remaining  three-fourths  to  a  board  of  trustees,  for  the 
use  and  benefit  of  his  children  and  grandchildren.  The  two 
daughters  of  deceased  were  each  to  receive  the  income  from  the 
one-third  thereof  until  they  reached  the  age  of  fifty  years,  when 
the  principal  would  be  turned  over  to  them,  or,  if  either  married 
before  reaching  that  age,  such  daughter  would  receive  the  one- 
half  of  h^  share  on  marriage,  and  the  other  half  on  attaining 
the  age  of  fifty  years.  The  income  from  the  other  third  of  the 
residue  was  to  be  divided  between  the  son,  John  T.  Murphy,  Jr., 
and  his  two  minor  children;  the  children's  half  of  the  principal 
to  go  to  them  equally  on  reaching  the  age  of  twenty-one,  while 
the  son  (this  appellant)  would  receive  but  the  income  during 
his  lifetime,  the  principal  to  go  to  his  children  on  his  death. 
The  will  provided  that  the  trust  created  should  continue  for  a 
period  of  ten  years,  "and  for  such  a  reasonable  period  there- 
after as  may  be  necessary  to  enable  my  trustees  to  complete  the 
trust  confided  to  them,  as  herein  provided,  except  to  the  extent, 
if  at  all,  that  the  same  shall  be  sooner  terminated  as  to  any  one 
or  more  of  ray  children, ' '  and  provided  for  the  successors  to  the 
trustees  named. 
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Petition  for  probate  of  the  will  was  filed  Ma7  27,  1914,  and 
notice  duly  given  setting  the  matter  for  hearing  for  June  6^ 
1914 ;  no  objections  being  filed,  the  will  was  admitted  to  probate 
on  the  last-mentioned  date,  and  the  executor  therein  named  wa» 
duly  appointed  and  qualified.  More  than  one  year  has  elapsed 
without  the  filing  of  a  contest  of  the  will  by  appellant  or  any- 
other  person  interested  in  the  estate. 

On  May  21,  1915,  the  executor  filed  his  first  annual  account 
and  report  to  the  court,  in  which  he  recited,  among  other  things  r 
**By  partial  distribution:  Clara  C.  Murphy, •  181,000 ;  A.  L. 
Smith,  Massena  Bullard,  and  Rolla  P.  Heren,  trustees,  $699,375,'^ 
which  last  amount  was  receipted  for  to  the  executor  by  the  trus- 
tees named.  June  1,  1915,  was  set  by  the  court  for  hearing  on 
the  account,  and  notice  thereof  duly  given  by  the  clerk  of  the 
court.  No  exceptions  were  filed  to  the  account,  and  no  contest 
thereof  instituted,  and  on  the  day  set  for  hearing  the  account 
was  approved,  settled  and  allowed  by  the  court.  On  September 
3,  1915,  the  executor  filed  petition  for  order  of  partial  distribu- 
tion, relating,  however,  only  to  certain  real  estate  sold  by  the 
trustees.  The  day  of  hearing  was  set  and  notice  given ;  no  objec- 
tions were  filed,  and  the  order  was  duly  made  and  entered  on 
the  day  set  for  the  hearing.  On  February  16, 1917,  the  executor 
filed  his  final  report  and  account  and  petition,  setting  forth  that 
all  claims  against  the  estate  had  been  paid,  as  well  as  all  the 
expenses  of  administration,  showing  distribution  of  the  net  in- 
come from  moneys  on  hand  to  the  children  of  deceased,  includ- 
ing appellant,  in  the  manner  provided  by  the  will,  and  distribu- 
tion of  the  remainder  of  the  estate  to  the  widow  and  the  trustees, 
as  follows: 'Tiara  C.  Murphy,  •  •  •  $152,035.92;  •  •  • 
trustees,  as  per  vouchers,  •  •  •  $456,107.74."  The  report 
and  account  further  show  the  only  property  remaining  in  the 
hands  of  the  executor  to  be  a  note  for  $1,000,  then  in  the  bank- 
ruptcy court,  which  the  petition  alleged  was  of  no  value,  and 
that  the  estate  was  ready  to  be  closed.  The  executor  further 
petitioned  that  final  distribution  of  the  estate  be  made  and  that 
he  be  finally  discharged.    February  27,  1917,  was  set  as  the  day 


57  Mont]  In  kb  Estate:  of  Muepht.  277 

for  hearing  on  the  account  and  petition,  and  notice  thereof  duly 
^ven  by  the  cleric  of  the  court  in  the  manner  prescribed  by  law. 
No  exceptions  in  writing  to  the  account  were  filed,  and  no  con- 
test thereof  instituted,  and  on  said  day  the  account  and  petition 
were  heard,  and  decree  made  and  entered,  settling,  allowing  and 
:approving  the  account  and  report,  and  all  acts  of  the  executor, 
making  final  distribution  of  the  estate,  and  reciting  that  ''the 
said  A.  L.  Smith  is  fully  and  finally  discharged  from  his  trust 
jis  executor. " 

On  April  26,  1917,  just  within  the  sixty-day  limit,  under  seo- 
tion  7713,  Revised  Codes,  appellant  filed  his  notice  of  appeal 
from  the  final  decree,  in  which  he  designates  four  appeals,  and 
on  which  he  filed  four  undertakings  on  appeal:  (1)  From  the 
settlement  of  the  account ;  (2)  from  the  decree  of  distribution ; 
<3)  from  the  discharge  of  the  executor;  and  (4)  from  the  whole 
of  the  decree. 

The  respondent  contends  that  the  appeal  should  not  be  enter- 
tained for  the  reason: 

1.  That  there  is  no  authentic  record  before  the  court  for  con- 
sideration; that  there  is  no  ''bill  of  exceptions."  As  there  were 
[1]  no  objections  or  exceptions  taken  in  the  lower  court,  there 
<50uld  be  no  settled  bill  of  exceptions. 

The  transcript  contains  practically  all  of  the  papers  in  the 
probate  proceedings,  certainly  all  of  the  record  in  this  matter 
which  was,  or  could  hare  been,  used  on  the  hearing;  it  is  duly 
certified  by  the  derk  of  the  court,  who  was  the  legal  custodian 
of  the  records.  This  is  a  sufficient  record  and  is  properly 
authenticated.  In  In  re  Dougherty's  Estate,  34  Mont  336,  86 
Pae.  88,  this  court  said:  "While  there  is  no  such  thing,  techni- 
cally, as  a  judgment-roll  in  probate  proceedings,  the  successive 
determinations  in  the  course  of  them,  whenever  the  statute 
directly  or  by  implication  declares  them  final,  must  be  regarded 
as  final  judgments,  and  the  portions  of  the  record  upon  which 
they  are  based  must  on  appeal  be  regarded  as  the  record  for  the 
particular  determination.    It  would  be  idle  to  require  that  they 
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should  be  authenticated  by  bills  of  exceptions  in  order  to  make 
them  a  part  of  the  record,  since  they  are  already  such.** 

Tt  is  not  necessary  to  bring  up  the  whole  record  of  the  lower 
court.  {Estate  of  Hedly,  122  Cal.  162,  54  Pac.  736 ;  Estate  of 
Oshum,  96  Or.  8,  58  Pac.  521 ;  Estate  of  Reese,  9  Utah,  171,  33 
Pac.  698 ;  Estate  of  Levison,  108  Cal.  450,  41  Pac.  483,  42  Pac. 
479 ;  Estate  of  Plunkett,  33  Or.  414,  54  Pac.  152.) 

The  record,  authenticated  by  the  clerk,  is  a  sufficient  record 
in  all  such  caises ;  but  here  we  have  considerable  more  of  the  rec- 
ord than  should  have  been  certified  to  this  court.  The  record 
upon  appeal  should  consist  only  of  the  proceedings  before  the 
court  at  the  time  when  the  order  complained  of  was  made. 
(Estate  of  Delaney,  110  Cal.  563,  42  Pac.  981.)  Errors  in 
[2]  former  accounts  cannot  be  considered  on  an  appeal  from 
an  order  settling  a  subsequent  account,  as  the  order  on  the 
former  account  was  conclusive.  (Sec.  7649,  Rev.  Codes;  JJor- 
deati^x  V.  Bordeaux,  32  Mont  159,  80  Pac.  6 ;  Estate  of  Orant, 
131  Cal.  426,  63  Pac.  731;  In  re  BeWs  Estate,  142  Cal.  97,  75 
Pac.  679 ;  Forrester  v.  Forrester,  40  Ala.  557 ;  Kellett  v.  Rath- 
hum,  4  Paige  (N.  T.),  107.)  The  appellant  was  in  no  position 
to  present  any  question  arising  out  of  the  action  of  the  executor, 
as  reported  to  the  court  in  his  first  annual  account,  and  records 
of  those  transactions  should  not  have  been  included  in  the  cer- 
tified record. 

2.  Respondent  asserts,  also,  that  it  does  not  appear  from  the 
record  that  appellant  was  a  "party  aggrieved"  by,  or  person 
[3]  interested  in,  the  decree.  A  person  interested,  within  the 
meaning  of  the  statute  allowing  an  appeal  from  a  decree  of  the 
probate  court,  is  one  who  has  some  legal  right,  or  is  under  some 
legal  liability,  that  may  be  enlarged  or  diminished  by  the  de- 
cree. {In  re  Clark's  Estate,  79  Vt.  62,  118  Am.  St.  Rep.  938, 
64  Atl.  231.)  This  refers  to  a  pecuniary  interest  which  might 
be  established,  in  whole  or  in  part,  by  the  decree.  {Briard  v. 
OoodaLe,  86  Me.  100,  41  Am.  St.  Rep.  526,  29  Atl.  946.) 

It  appears  from  the  record  that  appellant  was  a  son  and  heir 
at  law  of  deceased,  and  that  his  rights  were  pecuniarily  and 
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materially  affected  by  the  decree,  and,  if  he  took  the  proper 
course  to  secure  hia  rights,  is  certainly  a  ^' party  aggrieved"  and 
entitled  to  prosecute  his  appeal. 

3.  The  resx)ondent  contends  that  the  appeal  cannot  be  con- 
[4]  sidered  by  us  for  any  purpose,  for  the  reason  that  the 
appellant  did  not,  in  the  court  below,  comply  with  the  provi- 
sions of  section  7647  of  the  Revised  Codes,  which  reads  as  fol- 
lows: ''On  the  day  appointed,  or  any  subsequent  day  to  which 
the  hearing  may  be  postponed  by  the  court  or  judge,  any  per- 
son interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same."  The  section 
quoted  is  the  only  one  referred  to  in  respondent's  brief;  how- 
ever, sections  7645,  7648  and  7649  have  to  do  with  the  same  sub- 
ject, and  throw  some  light  upon  the  duties  of  a  party  desiring 
to  contest  the  account  of  an  executor  or  administrator.  Section 
7648  provides  that  **  All  matters  •  •  •  may  be  contested  by 
the  heirs  for  cause.  •  •  •  The  hearing  and  allegations  of 
the  respective  parties  may  be  postponed  from  time  to  time,"  etc. 

Section  7649  provides  that  ''the  settlement  of  the  account 
and  the  allowance  thereof  by  the  court  or  judge, ''or  upon  appeal, 
is  conclusive  against  all  persons  in  any  way  interested  in  the 
estate,"  etc.,  except  as  to  those  laboring  under  some  disability. 

What,  then,  are  the  rights  of  an  heir  under  the  facts  shown 
in  the  record ;  that  is  to  say,  where  the  heir  sat  calmly  by  and 
permitted  the  will  to  be  probated,  the  several  accounts  and  peti- 
tions of  the  executor  to  be  settled  and  allowed,  the  estate  to  be 
fully  settled,  the  assets  distributed,  and  the  executor  finally  dis- 
charged from  his  trust,  before  making  any  objection  to  the  pro- 
ceedings? 

The  right  of  appeal  rests  solely  upon  statute  (Estate  of  Tuohy, 
23  Mont.  305,  58  Pac.  722 ;  State  ex  rd.  Jackson  v.  Kennie,  24 
Mont.  45,  60  Pac  589 ;  In  re  Searles,  46  Mont.  322,  127  Pac. 
902),  and  is  therefore  dependent  upon  compliance  with  the  pro- 
visions of  the  statutes  (Woemer  on  "Wills  and  Administration, 
pp.  1192,  1198 ;  Creek  v.  Bozemm.  Wester  Co.,  22  Mont.  327,  56 
Pac.  363). 
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Section  7098,  Revised  Codes,  provides  generally  for  all  appeals 
in  both  oivil  and  probate  matters,  and  is  contained  in  Part  II  of 
the  Codes;  while  Part  III  covers  probate  proceedings.  Section 
7711,  in  Part  III,  provides  that  ''Except  as  otherwise  provided 
in  this  Title,  the  provisions  of  Part  II  of  this  Code  are  appli- 
cable to  and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  Title." 

Section  7712,  likewise  provides  that  ''the  provisions  of  Part 
II  •  •  ♦  relative  to  new  trials  and  appeals — except  in  so 
far  as  they  are  inconsistent  with  the  provisions  of  this  Title — 
apply  to  proceedings  mentioned  in  this  Title." 

Section  7714  declares  that  "all  issues  •  •  •  joined  in 
probate  proceedings  must  be  tried  in  conformity  with  the  re- 
quirements of  Article  II,  Chapter  II  of  this  Title" — ^which  Arti- 
cle deals  with  the  contest  of  wills,  and  provides  for  the  filing  of 
written  objections  and  the  joinder  of  issue  and  trial  in  contest 
proceedings. 

We  find,  then,  that  unless  otherwise  provided  for  in  the  Title 
on  probate  proceedings,  the  rules  of  practice  in  civil  actions 
apply  to  and  govern  the  practice  in  probate  proceedings,  and 
that  all  issues  joined  in  probate  proceedings  must  be  tried  in 
conformity  with  the  requirements  laid  down  for  the  trial  of  will 
contest  cases.  We  find,  further,  that  in  probating  an  estate  the 
executor  or  administrator  must  make  accounts  and  reports  of  his 
actions  to  the  court,  and  that,  when  the  same  are  filed,  the  court 
must  set  a  day  certain  for  a  hearing  thereon,  at  which  time  any 
party  interested  may  file  written  exceptions  to  the  account  and 
contest  the  same.  These  are  positive  provisions  of  the  Chapter 
on  probating  estates,  and  are  also  in  conformity  with  the  prac- 
tice prescribed  for  the  contest  of  a  will.  That  all  parties  inter- 
ested may  be  advised  and  given  the  opportunity  to  appear  and 
file  exceptions,  the  clerk  of  the  court  is  required  by  section  7646, 
Revised  Codes,  to  post  notice  of  the  date  set,  reciting  all  the  facts 
necessary  to  advise  the  interested  parties  of  what  has  been  done 
and  what  it  is  proposed  shall  be  done  at  that  time  in  the  estate 
matter. 
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We  may  logieallj  assume  that  the  filing  of  the  account  by  the 
executor  takes  the  place  of  the  filing  of  a  complaint  under  the 
civil  practice^  and  that  the  notice — which  is  a  notice  to  all  par- 
ties interested — ^performs  the  function  of  a  summons  in  civil 
cases,  and  that  appellant  stands  in  def  ault,  both  as  to  the  admis- 
sion of  the  will  to  probate  and  as  to  the  subsequent  proceedings 
thereunder,  up  to  and  including  the  filing  of  the  decree  of  settle- 
ment of  the  first  annual  account  The  time  for  appealing  from 
such  action  having  long  since  expired,  appellant  is  foreclosed 
from  in  any  manner  attacking  those  proceedings.  They  are  res 
adjudicaia,  so  far  as  this  proceeding  is  concerned.  So,  also,  as 
to  the  contest  of  the  will  itself. 

Section  7407,  Bevised  Codes,  provides  for  the  contest  of  a 
[5]  will  after  probate,  at  any  time  within  one  year.  This  is,  in 
effect,  a  statute  of  limitations,  the  running  of  which  commences 
with  the  date  of  the  admission  of  the  will  to  probate.  {Colum- 
bia Universitff  v.  Taylor,  25  App.  D.  C.  124 ;  Spavlding  v.  White, 
173  HI.  127,  50  N.  E.  224.)  After  the  expiration  of  the  time 
fixed  by  the  statute,  the  probate  becomes  final  and  is  not  open  to 
further  attack,  either  directly  or  collaterally.  {Bent  v.  Thomp- 
son, 138  XT.  S.  114,  34  L.  Ed.  902, 11  Sup.  Ct.  Rep.  238  [see,  also, 
Rose's  U.  S.  Notes] ;  In  re  Dwnsmmr's  Estate,  149  Cal.  67,  84 
Pac.  657 ;  Focha  v.  Pocha's  Estate,  8  Cal.  App.  576,  97  Pac.  321 ; 
Estate  of  Ricks,  160  Cal.  467,  117  Pac.  539.) 

But  it  is  contended,  in  argument,  that  this  proceeding  is  not 
[6,  7]  an  attack  on  the  validity  of  the  will,  but  merely  upon 
that  portion  thereof  creating  the  trust.  Whichever  view  we  take 
of  the  proceeding,  the  result  sought  to  be  accomplished  is  the 
same ;  that  is,  to  take  the  property,  left  in  trust,  out  of  the  opera- 
tion of  the  trust  and  dispose  thereof  by  a  re-administration  of 
the  estate  after  the  estate  has  been  administered  upon  under  the 
terms  of  the  will,  and  all  of  the  property  is  out  of  the  hands  of 
the  executor,  because  of  the  alleged  invalidity  of  certain  impor- 
tant provisions  of  the  will,  and  under  which  proceedings,  if  had, 
the  bulk  of  the  testator's  property  would  be  required  to  be  re- 
assembled and  redistributed  in  manner  other  than  that  he  in- 


283  In  re  Estate  of  Mubphy.  [Dec.  T.  19 

tended  it  sliould  be.  This  question  is  presented  for  the  first  time 
on  this  appeal ;  no  appropriate  proceeding  was  eommenced  in  a 
court  of  competent  jurisdiction  to  determine  the  matter,  but  it 
is  sought  to  be  presented  on  this  appeal  from  the  final  decree  of 
distribution  and  discharge  made  in  the  probate  court,  or  the  dis- 
trict court  sitting  in  probate.  Had  the  application  been  made 
to  this  court  within  the  time  allowed  for  the  contesting  of 
the  will,  the  matter  could  not  have  been  determined  in  this  court, 
for  it  has  appellate  jurisdiction  only,  except  as  to  those  matters 
over  which  original  jurisdiction  is  expressly  conferred  (sec.  2, 
Art.  VIII,  Const;  Titus  v.  Latimer,  5  Tex.  433),  and  can  only 
consider  such  matters  as  are  properly  brought  before  it  on 
appeal.  The  right  to  appeal  rests  solely  upon  the  statute. 
(Estate  of  Tuohy,  supra;  In  re  Searles,  supra;  State  ex  reL  Jack- 
son  V.  KenrUe,  supra,) 

The  rules  of  practice  in  civil  actions  are  expressly  made  appli- 
cable to  probate  proceedings  (sec.  7711,  Rev.  Codes),  as  are  the 
provisions  relative  to  new  trials  and  appeals  (sec.  7712).  In 
civil  actions,  the  general  rule  is  that  the  appellate  court  will  only 
consider  such  questions  as  were  raised  in  the  lower  court ;  the  all- 
sufiScient  reason  for  the  existence  of  the  rule  being  that,  had  the 
question  been  raised  in  the  lower  court,  the  objection  might  easily 
have  been  remedied  there.     (2  R.  C.  L.,  sec.  52,  pp.  69-71.) 

The  question  of  the  validity  or  invalidity  of  the  provisions  of 
the  will  complained  of  should  have  been  raised  by  appropriate 
proceedings  in  the  district  court,  under  the  statutes  providing 
therefor,  and  where  the  question  could  have  been  heard  and  de- 
termined, and  from  which  determination  an  appeal  would  lie  to 
this  court. 

This  proceeding  depends  for  its  foundation  on  the  allegation 
that  the  will  is,  as  to  the  provisions  mentioned,  illegal  and  void. 
In  the  case  of  Dean  v.  Swayne,  67  Kan.  241,  72  Pac.  780,  the 
facts  were  somewhat  similar,  and  the  relief  sought  almost  iden- 
tical with  the  case  before  us.  Decedent  having  left  his  property 
to  his  sister,  who  was  a  member  of  an  Order  of  Sisters  in  Eng- 
land, and  provided  that  in  case  of  her  death  before  that  of  tes- 


57  Mont.]  In  se  Estate  of  Murphy.  283 

tatop,  the  property  should  deseend  to  the  Order  of  Sisters.  The 
sister  died  before  testator ;  the  will  was  offered  and  admitted  to 
probate,  without  contest.  Nearly  three  years  thereafter,  but 
while  the  estate  was  still  in  process  of  administration,  the  nephew 
of  testator  filed  a  motion  in  the  probate  court  for  an  order  com- 
pelling the  executor  to  distribute  the  property  to  him  as  the  heir 
at  law  of  testator.  The  court,  in  ordering  the  dismissal  of  the 
appeal,  said:  "It  is  very  clear  to  us  that  the  object  sought  by 
Swayne  in  his  application  was  to  set  aside  the  will  because  of  the 
uncertain  description  of  the  beneficiaries  and  to  have  the  prop- 
erty of  the  testator  turned  over  to  him  as  heir  at  law.  The  argu- 
ment of  eounsel  for  defendant  in  error  in  his  brief  is:  'But  Mr. 
Swayne  does  not  now,  and  never  did,  attack  the  validity  of  the 
will ;  his  position  is,  and  always  has  been,  that  if  the  sister  of  the 
testator  is  dead  then  the  property  descends  to  him  as  heir  at  law 
for  the  reason  that  the  bequest  to  the  Order  of  Sisters  in  Eng- 
land is  invalid  and  inoperative.'  •  •  •  The  application 
stated  that  the  will  was  invalid,  illegal,  inoperative,  and  void, 
and  the  defendant  in  error  sought  to  have  the  probate  court  so 
declare.  If,  as  said  by  counsel,  the  wiU  is  valid,  then  the  defend- 
ant in  error  takes  nothing.  Until  its  invalidity  is  declared  by  a 
court  of  competent  jurisdiction,  he  cannot  inherit.  We  are  of 
the  opinion  that  this  was  a  proceeding  to  contest  the  will,  and 
under  the  section  above  quoted  the  probate  court  had  no  juris- 
diction to  hear  or  decide  this  motion.  The  statute  •  •  • 
gives  the  district  court  exclusive  jurisdiction  of  actions  brought 
to  contest  wills,  and  limits  the  time  within  which  such  actions 
may  be  brought  to  two  years  from  the  probating  of  the  will." 

Having  failed  to  contest  the  will  within  the  time  allowed  by 
law,  appellant  was  foreclosed  to  thereafter  contest  its  validity, 
and  cannot  now  be  permitted  to  do  by  indirection  what  he  could 
not  do  directly.  It  is  not  necessary  that  we  here  determine 
whether  the  question  could  have  been  raised  on  objections  filed 
in  writing  to  the  settlement  of  the  final  account  of  the  executor ; 
objections  were  not  filed,  and  again  the  appellant  was  in  default, 
and  now  stands  in  the  same  position  as  a  defaulting  defendant 
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in  a  civil  action^  appealing  from  a  default  judgment  or  decree^ 
and  foreclosed  from  attacking  any  of  the  subject  matter  con- 
tained in  appealable  orders  made  prior  to  judgment  or  decree^ 
and  on  which  api)eal  was  not  taken.     (2  Gyc.  617.) 

This  precludes  appellant  from  attacking  the  validity  of  the 
[8]  will  or  the  correctness  of  the  decree  settling  the  first  an- 
nual account  of  the  executor,  and  the  only  matters  on  which  we 
are  permitted  to  pass  herein  are  errors  or  irregularities  appear- 
ing on  the  face  of  those  pax>ers  which  take  the  place  of  a  judg- 
ment-roll in  this  proceeding,  and  of  these  only  such  as  directly 
aflPect  the  rights  of  appellant.  Applying  this  rule^we  find  the 
objection  to  the  action  of  the  court  in  confirming  the  action  of 
the  executor  in  turning  the  property  described  over  to  the  trus- 
tees, without  first  obtaining  an  order  of  distribution  thereof  to 
the  trustees.  The  record,  however,  discloses  that  the  executor 
reported  his  action  to  the  court,  and  the  court  did  thereafter 
confirm  and  approve  his  action.  If  error,  it  was  harmless,  as  all 
that  could  thereafter  be  required  would  be  that  the  executor  pro- 
cure an  order  of  court  before  turning  the  property  over  and  then 
do  exactly  as  he  had  done. 

Mr.  Schouler  in  his  work  on  Wills,  Executors  and  Adminis- 
trators, fifth  edition,  section  1472,  says :  * '  In  order  to  carry  out 
special  provisions  under  a  will,  which  look  to  the  preservation 
of  a  principal  fund  for  special  schemes,  such  as  charity,  or  so  as 
to  pay  income  only  to  certain  persons  designated,  until  the 
happening  of  some  event,  or  so  that  the  fund  may  accumulate^ 
and  generally  where  the  intent  is  to  postpone  the  full  beneficial 
vesting  of  the  legacy  in  the  ultimate  legatee,  trustees  are  usually 
designated  under  the  will  to  hold  and  manage  the  fund,  apart 
from  the  executors.  These  trustees  are  subject  to  the  approval, 
direction  and  sometimes  selection  of  the  courts  of  equity;  and 
properly  speaking  •  •  •  the  administration  of  these  testa* 
mentary  trusts  is  a  branch,  and  quite  an  important  one,  of  equity 
jurisdiction.  •  •  •  In  many  parts  of  the  United  States, 
however,  the  probate  courts  in  the  several  counties  have  general 
equity  powers,  conferred  by  statute,  and  exercised  concurrently 
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with  the  supreme  tribunal  of  the  state.  The  appointment,  quali- 
fication and  immediate  supervision  of  testamentary  trustees  de- 
YolveSy  however,  under  American  Codes,  upon  the  local  probate 
courts,  in  the  first  instance,  as  in  case  of  executors.  •  •  • 
The  duties  of  testamentary  trustees  are  distinct  from  those  of 
executor.  •  •  •  Like  an  executor,  the  testamentary  trustee 
is  required  to  return  an  inventory  and  render  his  account  regu- 
larly to  the  probate  court.  •  •  •  Subject  to  the  usual  varia- 
tion of  state  enactments,  the  general  rule  in  the  United  States  is 
to  place  testamentary  trustees  under  a  probate  supervision  sim- 
ilar, mutatis  maiaiidis,  to  that  of  executors,  and  from  a  like 
sedulous  regard  for  the  welfare  of  the  beneficiaries.  From  the 
probate  decree  in  such  trusts,  the  usual  appeal  lies  to  the  supreme 
tribunal  of  the  state. ' ' 

In  section  609,  Schouler,  after  stating  that  trustees  should 
qualify  and  obtain  the  sanction  of  the  court,  states:  "The  execu- 
tor transfers  the  trust  fund  to  the  trustees  thus  officially  vested 
with  authority  to  receive  it,  crediting  himself  in  his  accounts 
accordingly  and  closing  the  accounts  when  his  functions  are  fully 
performed;  and  the  trustee,  returning  his  own  inventory  and 
regular  accounts  from  time  to  time,  carries  on  the  bookkeeping 
of  the  estate,  or  rather  the  fund  under  his  own  direction,  as 
matter  of  public  record,  and  under  the  supervision  of  the  court 
of  probate  and  of  the  appellate  tribunal  which  exercises  pro- 
bate and  equity  jurisdiction,  until  the  trust  is  completely  dis- 
charged.** 

Complaint  is  made  that  the  estate  was  not  ready  to  be  closed, 
19]  that  the  property  of  the  estate  had  not  been  distributed, 
znd  that  the  executor  should  not  have  been,  therefore,  dis- 
charged. The  record  shows  that  all  debts,  bequests  and  pay- 
ments provided  for  under  the  will  had  been  paid,  and  that  the 
only  property  in  the  hands  of  the  executor  was  a  worthless  note 
for  $1,000.    The  decree  of  final  distribution  disposed  of  the  note. 

Other  irregularities  appear  in  the  proceedings,  but  do  not 
affect  the  rights  of  the  appellant,  and  are  therefore  not  consid- 
ered.   We  find  no  error  in  the  action  of  the  court  below,  sitting 
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in  probate,  of  whicb  appellant  can  complain.    The  final  decree 
of  diatribution  and  discharge  is  affirmed. 

'Affirmedm 

Mb.  Chiep  Justiob  Brantlt  and  Associatb  Justicbb  Hollo- 
way  and  HuBLT  concur. 

Mb.  Justice  Coopeb^  being  absent,  takes  no  part  in  this 
decision. 


On  Motion  fob  BEHBABiNa 

(Decided  March  14,  19^.) 

MB.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

Appellant  has  filed  a  petition  for  rehearing,  urging  that  the 
opinion  herein  is  in  direct  conflict  with  the  rules  heretofore 
established  by  the  court,  citing  In  re  Fleming  *s  Estate,  38  Mont. 
57,  98  Pac.  648,  and  In  re  Hohbins'  Estate,  41  Mont.  39, 108  Pac. 
7.  We  do  not  so  view  the  matter.  Nothing  in  the  opinion  is 
intended  to,  nor  do  we  believe  that  it  does  in  any  manner,  con- 
flict with  the  rules  laid  down  in  the  cases  cited. 

In  the  Fleming  Estate  Case,  this  court  held  that  the  question 
of  heirship,  title  or  interest  in  an  estate  could  be  raised  in  either 
of  two  proceedings :  First,  as  provided  for  in  sections  7670,  7671 
and  7672,  Revised  Codes ;  or,  second,  in  a  contest  upon  final  dis- 
tribution of  the  estate — ^and  that  those  provisions  are  exclusive 
of  every  other  procedure  for  determining  such  questions. 

The  Hobhins'  Estate  Case  held  that  the  validity  or  invalidity 
of  specific  bequests  or  devises  may  not  be  determined  in  a  will 
contest  under  the  statute,  the  court  stating  that  ''the  issue  indi- 
cated may  be  tried  and  determined  in  appropriate  proceedings 
instituted  after  the  will  is  formally  admitted  to  probate.*' 

In  the  instant  case  we  held,  in  effect,  that  where  an  estate  has 
been  fully  and  finally  settled,  and  the  property  thereof  distrib- 
uted in  its  entirety,  under  the  terms  of  a  will,  one  who  has  acqui- 
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esced  therein  by  failing  to  contest  the  will  or  any  act  of  the 
executor,  or  to  proceed  in  either  of  the  methods  outlined  in  the 
statute  as  construed  in  the  Fleming  Case,  cannot  for  the  first 
time  raise  the  question  of  heirship,  title  or  interest,  contrary  to 
the  will,  in  this  court  on  an  appeal  from  the  decree  of  final  dis- 
tribution and  discharge,  and,  by  pointing  out  errors  of  which  he 
was  theretofore  cognizant,  if  they  exist  at  all,  require  a  reassem- 
bling of  the  assets  of  the  estate  and  a  redistribution  thereof, 
contrary  to  the  provisions  of  the  will,  **  whichever  view  we  take 
of  the  proceedings";  that  is,  whether  an  attack  on  the  validity 
of  the  will,  or  merely  upon  that  portion  thereof  creating  a  trust. 
And  we  announced  the  opposite  and  converse  of  the  rule  laid 
down  in  the  Hobbins  Case,  to-wit:  "The  question  of  the  validity 
or  invalidity  of  the  provisions  of  the  will  complained  of  should 
have  been  raised  by  eippropriaie  proceedings  in  the  district  courts 
under  staiutes  providing  therefor  and  where  the  question  could 
have  been  heard  and  determined." 

Under  similar  conditions,  the  supreme  court  of  California,  in 
the  case  of  McOavin  v.  Orphans'  Asylum  Soc,  34  Cal.  App.  168, 
167  Pac.  182  (1917),  reached  the  same  conclusion,  and  closed  its 
opinion  with  the  statement:  "It  must  be  remembered  that  a  de- 
cree of  distribution  is  a  judgment  in  rem,  and,  although  errone- 
ous, is  as  conclusive  against  one  who  fails  to  appear,  having  the 
opportunity  so  to  do,  as  it  is  against  a  party  whose  fault  pro* 
duced  the  error" — citing  cases. 

Appellant  attempts  in  his  petition  for  rehearing,  for  the  first 
time,  to  question  the  sufBciency  of  the  notice  of  the  hearing  on 
the  final  account.  It  is  the  universal  rule — and  this  court  haa 
repeatedly  held — ^that  the  court  will  not  consider  grounds  not 
[10]  presented  upon  the  original  hearing.  {Kaufman  v.  Cooper,, 
38  Mont.  16,  «8  Pac.  504, 1135 ;  Forrester  v.  Butte  dk  M.  etc,  Min^ 
Co.,  21  Mont.  565,  55  Pac.  229,  353;  Merchants'  Bank  v.  Oreen- 
hood,  16  Mont.  460,  41  Pac.  250,  851.) 

The  motion  for  a  rehearing  is  denied. 

Mr.  Chief  Justice  Bbantly  and  Associate  Justiges  Hollo- 
way  and  HuRLY  concur. 
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ENOP,  Bespondbnt,  t;.   CHICAGO,   MILWAUKEE   ft   ST. 

PAUL  RY.  CO.,  Appbsllant. 

(No.  4,082.) 
(Chibmitted  January  1((,  1920.    Decided  February  16,  1020.) 

[187  Pac.  1020.] 

Railroads — Fencing — Side-tracks  and  Spurs — Killing  Livertock 
— Presumption  of  Negligence — Statutes. 

Bailroadfi — Fencing — Side-traeks  and  Spars — ^Liability  for  Injuring  lAve- 
stock. 

1.  Heldf  under  section  4308,  Heyised  Codes,  that  a  railroad  eompany 
is  not  required  to  fence  its  tracks  at  spurs  or  sidings,  and  ia  liable  for 
injuries  to  livestock  at  suck  places  only  where  its  actual  negligence 
is  establisked. 

Same — ^Livestock — Injury  or  Killing — ^Prima  Facie  Case  of  NegUgence. 

2.  Proof  of  the  injury  or  killing  of  livestock  on  the  unfenced  portion 
of  a  railroad  track  near  a  siding  or  spur  establishes  a  prima  facie  case 
of  negligence  on  the  part  of  the  company,  notwithstanding  the  provi- 
sions of  section  4308  aa  above  construed. 

Game — Presumption  of  Negligence— Conflict  in  Evidence — Jury  Question. 

3.  Positive  testimony  by  defendant's  employees  that  the  train  which 
killed  plaintiff's  livestock  near  an  unfenced  siding  was  properly  equipped 
with  safety  de^Hces  and  that  all  reasonable  care  was  exercised  to  pre- 
vent the  accident  merely  created  a  conflict  in  the  evidence  determinable 
by  the  jury,  and  did  not  overcome  the  presumption  of  negligence 
raised  by  the  fact  of  the  killing. 

[On  power  of  legislature  to  make  killing  of  stock  prima  faeie  evi- 
dence of  negligence,  see  note  in  32  L.  Bb  A.  (n.  s.)  227.] 

Appeal  from  District  Court,  Powell  County;  Oeo.  B.  Winston, 
Judge. 

Action  by  Louis  G.  Knop  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  motion  for  new  trial,  defendant 
appeals.    Beversed  and  remanded. 

Mr,  L,  W,  Jordan,  for  Appellant,  submitted  a  brief ;  Mr.  I.  R. 
BlaisdeU,  of  Counsel,  argued  the  cause  orally. 

The  contention  of  the  plaintiff  in  the  trial  of  this  case  was, 
that  the  place  where  the  plaintiff's  horses  were  killed  should 
have  been  fenced  by  the  defendant,  and  that  since  it  was  not 
fenced,  prima  facie  the  defendant  was  negligent  and  is  liable 
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for  the  Talue  of  the  horses.  The  contention  of  the  defendant 
was,  that  the  place  where  the  horses  were  killed  was  at  a  siding 
on  defendant's  railroad,  and  that,  under  section  4308  of  the 
Revised  Codes,  it  was  not  required  to  fence,  and  the  only  ques- 
tion at  issue  was  whether  or  not  the  defendant  was  negligent  in 
the  operation  of  its  train. 

The  evidence  introduced  by  both  the  plaintiff  and  the  defend- 
ant was,  that  the  horses  were  killed  at  a  point  inside  of  the  sid- 
ing near  Garrison  station.  Some  of  the  witnesses  called  it  a 
passing  track;  some  called  it  a  siding.  In  railroad  nomencla- 
ture, it  means  a  passing  track,  the  side-tracks  where  trains  can 
pass  each  other.  It  is  defined  in  the  case  of  Ciiy  of  Phdladelphia 
V.  River  Front  R.  R.  Co.,  133  Pa.  St.  134,  19  Atl.  356,  357,  as 
follows:  **The  words  'sidings,  switches,  and  turnouts,'  in  rela- 
tion to  railroads,  are,  of  course,  of  modem  growth,  and  not  only 
in  popular  use  but  in  the  dictionaries  are  treated  as  to  some  ex- 
tent interchangeable.  Thus,  the  only  definition  that  Webster 
gives  of  siding  is  the  turnout  of  a  railroad  (noted  as  English) 
and  turnout  is  defined  as  a  short  side-track  of  a  railroad  which 
may  be  occupied  by  one  train  while  another  is  passing  on  a  main 
track;  a  siding."  ^'A  blind  siding  is  a  side-track  where  there  is 
no  telegraph  station."  (Galveston  H.  <fe  8.  A.  Ry.  Go,  v.  Broum 
(Tex.  Civ.),  59  S.  W.  930,  932.)  The  term  ** switch"  is  defined 
as  follows:  **A  switch  is  but  a  mechanical  contrivance  or  mov- 
able opening  to  pass  cars  from  one  track  to  another."  (8  Words 
&  Phrases,  6842,  and  cases  cited.)  Hence  from  these  defini- 
tions it  will  be  seen  that  the  siding  or  passing  track  at  Oarrison 
comes  within  the  meaning  of  a  siding  as  designated  in  section 
4308,  which  section  excepts  from  the  general  fencing  law,  spurs, 
sidings,  Y's,  crossings  and  turntables,  at  which  points  the  com- 
pany is  still  liable  for  damages  in  case  of  injury  caused  by  the 
negligence  of  the  company  in  the  operation  of  its  trains.  In 
other  words,  actionable  negligence.  The  burden  rested  upon 
plaintiff  to  show  that  the  injury  occurred  at  a  point  where  the 
defendant  is  required  to  fence  its  track.     (Kyser  v.  K.  C,  8t. 

Bl  Hon!.— 19 
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J.  dk  C,  B.  Ry.  Co.,  56  Iowa,  207,  9  N.  W.  133 ;  Comstock  v,  Des 
Moines  Valley  By.  Co.,  32  Iowa,  376.) 

In  an  action  against  a  railroad  to  recover  the  value  of  stock 
killed  by  its  train,  the  uncontradictory  and  unimpeachable  tes- 
timony of  such  employees  of  the  defendant  company,  as  are  pre- 
sumed to  know  the  facts,  that  there  was  no  negligence  overcomes 
the  presumption  of  negligence  that  the  law  raises  from  the  fact 
of  the  killing.  {Georgia  Southern  dc  F.  Ry.  Co,  v.  Sanders,  111 
Ga.  128,  36  S.  E.  458 ;  Western  &  A.  Ry,  Co,  v.  Robinson,  114 
Ga.  159,  39  S.  E.  950;  Central  of  Georgia  Ry.  Co.  v.  Dich,  121 
Ga.  65,  48  S.  E.  683.) 

Mr.  S.  P.  Wilson,  for  Respondent,  submitted  a  brief;  Mr.  E,  J. 
Cummins,  of  Counsel,  argued  the  cause  orally. 

Defendant  introduced  proof  pretending  to  show  careful  man- 
agement of  the  train,  but  did  not  pretend  to  offer  any  excuses 
for  the  want  of  the  fence,  except  that  the  point  was  within  siding 
limits,  and  the  sufficiency  of  that  excuse  is  hereinafter  discussed. 
Not  only  our  statute  but  the  decisions  generally  fix  the  rule  to 
be  that  where  there  is  no  fence  or  an  insufficient  fence  at  the 
place  of  injury  the  animal  is  presumed  to  have  entered  the  right 
of  way  at  that  point.  {Eaton  v.  Oregon  R.  dt  N.  Co,,  19  Or, 
371,  24  Pac.  413;  Terre  Haute  etc  I,  R,  Co.  v.  Penn,  90  Ind.  284; 
Louisville  etc.  Ry.  Co,  v.  Kious,  82  Ind.  357;  Indianapolis  etc. 
R,  Co,  V.  Lvndiey,  75  Ind.  426 ;  Cox  v,  Atchison  etc,  R.  Co.,  128 
Mo.  362,  31  S.  W.  3 ;  Central  R.  etc.  Co.  v.  Lee,  96  Ala.  444,  11 
South.  424 ;  Daily  v.  Chicago  etc,  R.  Co,,  121  Iowa,  254,  96  N.  W. 
778 ;  McCoy  v.  California  Pac.  R.  Co.,  40  Cal.  532,  6  Am.  Rep. 
623.) 

Fencing  statutes,  as  a  rule,  have  been  made  general  in  their 
application  and  generally  have  made  no  exceptions  for  depot 
grounds,  sidings,  etc.  The  courts,  however,  have  interpreted  this 
exception  into  the  statutes.  {Baker  v.  Southern  California  Ry, 
Co.,  114  Cal.  501,  46  Pac.  604,  605,  construing  section  408,  Cal. 
Civ.  Code;  2  Kerr's  Civ.  Code,  p.  480.)  It  was  no  doubt  in 
view  of  this  construction  of  the  numerous  statutes  in  the  various 
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(States  requiring  railroad  companies  to  fence  their  right  of  way 
that  caused  the  clause,  **  Provided  that  nothing  herein  shall 
•  •  •  prevent  any  person  •  •  •  from  recovering  dam- 
ages •  •  •  for  negligent  killing  •  •  •  of  domestic  ani- 
mals at  spurs,  Y's,  crossings  and  turntables/'  to  be  added  to  our 
statute.  This  provision  of  the  statute  is  neither  expressly,  nor 
by  implication,  an  exception  of  the  duty  of  the  railroad  com- 
pany to  fence.  The  statute  simply  recognizes  an  exception  aris- 
ing from  a  source  outside  the  statute.  To  learn  what  the  excep- 
tion is,  we  must  go  to  the  source  from  which  it  arises,  to-wit,  the 
various  court  decisions  which  give  rise  to  the  exception.  Our 
own  court,  under  the  statute  general  in  its  wording,  has  recog- 
nized the  above  exception.  {Beaudin  v.  Oregon  Short  Line  R.  22. 
Co.,  31  Mont.  238,  78  Pac.  303.) 

It  will  be  seen  from  the  authorities  below  that  the  duty  to 
fence  applies  to  all  places,  except  where  the  greater  duty  of 
** public  interest,"  either  in  giving  the  public  access  to  the  rail- 
road or  the  cai^e  and  safety  of  the  lives  of  the  employees,  and 
others,  arises.  (11  R.  C.  L.,  sec.  33 ;  Pennsylvania  Co.  v.  Mit- 
chell, 124  Ind.  473,  24  N.  E.  1065 ;  Rabidon  v.  Chicago  etc.  R. 
Co.,  115  Mich.  390,  39  L.  R.  A.  405,  73  N.  W.  886 ;  Pennsylvania 
Co.  V.  Mitchell,  supra;  Oreeley  v.  St.  Paid  etc.  R.  Co.,  33  Minn. 
136,  53  Am.  Rep.  16,  22  N.  W.  179 ;  Kobe  v.  Northern  Pac.  R. 
Co.,  36  Minn.  518,  32  N.  W.  783;  Mundhenk  v.  Central  Iowa 
R.  Co.,  57  Iowa,  718,  11  N.  W.  656 ;  Elliott  on  Railroads,  sec. 
1193.) 

Where  there  is  any  reasonable  controversy  over  the  facts  in 
determining  whether  or  not  the  place  in  question  should  be 
fenced,  the  same  is  a  matter  for  the  jury  to  determine  under 
proper  instructions.  (Rosenberg  v.  Chicago  B.  &  Q.  R.  Co.,  11 
Neb.  663,  11  Ann.  Cas.  22,  note,  110  N.  W.  641 ;  Toledo  etc.  R. 
Co.  V.  FranUin,  159  111.  99,  42  N.  E.  319 ;  SneU  v.  Minneapolis 
etc  R.  Co.,  87  Minn.  253,  91  N.  W.  1108 ;  Dinwoodie  v.  Chicago 
etc.  R.  Co.,  70  Wis.  160,  35  N.  W.  296;  Orosse  v.  Chicago  etc, 
R.  Co.,  91  Wis.  482,  65  N.  W.  185;  McDonough  v.  Milwaukee 
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etc.  R.  Co.,  73  Wis.  223,  40  N.  W.  806 ;  Elliott  on  Railroads,  sec 
1202.) 

MB.  JUSTICE  HUBLT  delivered  the  opinion  of  the  court. 

Two  of  plaintiff's  horses  were  killed  upon  the  track  of  de- 
fendant railway  company  near  Oarrison  by  one  of  its  engines. 

Plaintiff  brought  action  and  recovered  judgment,  from  which, 
and  an  order  denying  a  motion  for  a  new  trial,  defendant 
appealed. 

It  appears  that  the  main  line  of  defendant's  railway  runs  in 
a  generally  westerly  or  northwesterly  direction  from  Garrison. 
Paralleling  the  same,  commencing  at  a  point  near  the  depot,  is 
a  passing  or  side  track,  joining  the  main  line  at  a  point  some  dis- 
tance west.  The  accident  occurred  about  200  to  300  feet  east 
of  the  switch  connecting  the  two  tracks  at  the  west  end  of  the 
passing  track.  To  the  north  of  defendant's  track,  at  a  distance 
testified  by  witnesses  as  between  200  and  300  yards  at  the  point 
where  the  accident  occurred,  is  the  main  line  of  the  Northern 
Pacific  Bailway.  The  two  lines  later  converge,  and  enter  a  tun- 
nel used  by  both  railway  companies;  the  tunnel  being  approxi- 
mately one  mile  from  the  depot  of  defendant  at  Garrison.  On 
the  south  of  defendant's  track  the  defendant  maintains  a  fence, 
and  the  Northern  Pacific  Railway  Company  likewise  maintains 
a  fence  upon  the  north  side  of  its  track.  Each  fence  extends  to 
a  point  at  or  near  the  tunnel.  There  is  no  fence  between  the 
two  tracks. 

Plaintiff's  land  adjoins  the  track  of  the  Northern  Pacific  Rail- 
way Company  on  the  north  side  of  its  fence;  the  fence  being 
used  by  plaintiff  as  a  part  of  his  pasture.  There  was  a  gate 
therein  leading  to  the  tracks,  but  plaintiff  testified  that  the  gate 
was  not  constructed  for  his  benefit  nor  used  by  him.  The  horses 
were  kept  in  the  pasture  referred  to  and  went  therefrom,  pre- 
sumably through  this  gate,  though  there  is  no  direct  testimony 
as  to  how  they  escaped  from  the  pasture. 

The  engineer  testified  that  he  did  not  discover  the  horses  in 
time  to  stop  his  train  before  coming  in  contact,  though  his  en- 
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gine  was  properly  equipped  with  safety  appliances,  and  that  he 
did  all  that  was  possible  without  endangering  the  safety  of  pas- 
sengers to  bring  the  train  to  a  stop,  to  aYoid  injuring  the  animals. 

The  plaintifF  predicates  his  right  to  recover  upon  the  failure 
of  the  defendant  to  maintain  a  proper  fence  upon  the  north  side 
of  its  track  between  its  station  at  Garrison  and  the  tunnel,  also 
alleging  negligence  in  the  operation  of  the  train  which  killed  the 
[1]  animals.  Defendant's  answer  is  in  effect  a  general  denial. 
The  contention  of  the  company  was  that,  the  stock  being  killed 
at  a  siding,  under  the  law  it  was  not  obliged  to  fence  at  such 
point. 

An  examination  of  our  statutes  dealing  with  the  subject  of 
animals  injured  by  reason  of  the  failure  to  fence  discloses  that 
various  laws  upon  the  subject  have  been  enacted  by  different 
legislatures. 

The  history  of  section  950,  Civil  Code  of  1895,  is  discussed  by 
Mr.  Commissioner  Clayberg  in  Beavdin  v.  Oregon  Short  Line 
R.  B.  Co.,  31  Mont.  238,  78  Pac.  303.  That  section  was  later 
amended  by  Chapter  29,  Laws  of  1905,  page  60,  thereof,  which 
in  turn  was  amended  by  an  Act  of  the  legislature  approved 
March  1,  1907,  embodied  in  our  present  statute  as  section  4308, 
Revised  Codes  of  1907,  which  reads  as  follows:  ''Railroad  corpo- 
rations must  make  and  maintain  a  good  and  legal  fence  on  both 
sides  of  their  track  and  property,  and  maintain,  at  all  crossings, 
cattle-guards  over  which  cattle  or  other  domestic  animals  cannot 
pass.  In  case  they  do  not  make  and  maintain  such  fence  and 
guards,  if  their  engines  or  cars  shall  kill  or  maim  any  cattle  or 
other  domestic  animals  upon  their  line  of  road,  they  must  pay 
to  the  owner  of  such  cattle  or  other  domestic  animals,  in  all  cases, 
a  fair  market  price  for  same,  unless  it  occurred  through  the  neg- 
lect or  fault  of  the  owner  of  the  animal  so  killed  or  maimed: 
Provided,  that  nothing  herein  shall  be  construed  so  as  to  pre- 
vent any  person,  or  persons,  from  recovering  damages  from  any 
railroad  corporation  for  its  negligent  killing  or  injury  to  any 
cattle,  or  other  domestic  animals,  at  spurs,  sidings,  Y's,  cross- 
ings and  turntables." 
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The  only  difference  between  the  present  statute  and  Chapter 
29,  Laws  of  1905,  is  the  addition  to  the  latter  Act  of  the  clause 
commencing  with  the  words  ^'provided"  therein. 

Section  950,  Civil  Code  of  1895,  restricted  the  liability  of  the 
railways  for  injuries  based  upon  a  mere  failure  to  fence  to  acci- 
dents occurring  upon  the  railway  along  or  through  the  realty  of 
the  owners  of  the  cattle  injured,  and  contained  other  provisions 
not  embraced  in  the  present  statute,  but  which  are  not  germane 
to  the  questions  involved  in  this  case.  In  all  of  these  sections, 
however,  is  found  the  general  provision:  ''Railroad  corporations 
must  maintain  a  good  and  sufiScient  fence  on  either  or  both  sides 
of  their  track  and  property."  In  none  of  them  is  contained  a 
provision  in  express  words  relieving  the  railway  company  from 
the  obligation  of  fencing  all  portions  of  their  rights  of  way,  in- 
cluding depot  grounds,  sidings,  spurs,  etc. 

Provisions  of  similar  statutes,  however,  have  been  frequently 
construed,  and  the  rule  is  stated  in  Elliott  on  Railroads,  sections 
1193  and  1194  (citing  cases),  in  accord  with  the  weight  of 
authority  and  which  we  regard  as  founded  upon  sound  reason- 
ing, as  follows:  ''Although  a  statute  imposing  the  duty  to  fence 
may  not  in  express  terms  except  highways,  the  court,  from  the 
necessities  of  the  case,  will  give  the  statute  such  a  construction 
as  to  exempt  the  company  from  the  duty  to  fence  at  a  public 
crossing. 

"Railroad  companies  are  not  required  to  fence  their  tracks  at 
their  depots  and  about  their  station  grounds.  Where  passengers 
and  freight  are  received  and  discharged  the  public  convenience 
requires  that  there  should  be  unobstructed  access  to  the  build- 
ings and  tracks,  and  therefore  fences  are  not  required. 

**The  exemption  applies  to  passenger  stations,  freight  depots, 
and  the  space  used  for  the  convenience  of  the  company  in  switch- 
ing its  cars  and  making  up  trains  and  supplying  its  engines  with 
fuel  and  water.  The  exemption  of  switch  grounds  is  founded 
on  the  danger  to  employees  which  would  necessarily  result  were 
the  tracks  fenced.  The  safety  of  the  employees  at  points  where 
they  almost  continuously  pass  up  and  down  the  track  in  the  per- 
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fonnance  of  their  duties  is  far  more  important  than  would  be 
the  safety  afforded  to  animals  and  property  from  the  erection 
of  fences  at  such  tracks."  (See,  also,  Baker  v.  8ov4Jiern  Cali- 
fornia  Ry.  Co.,  114  Cal.  501,  46  Pac.  604,  605  j  Pricketi  v.  Atchi- 
son, T.  &  8.  F,  R.  Co.,  33  Kan,  748,  7  Pac.  611 ;  Atchison,  T.  d:  8. 
F.  R.  Co.  V.  Shaft,  33  Kan  521,  6  Pac.  908 ;  Wilmot  v.  Oregon 
Ry.  Co.,  48  Or.  494,  120  Am.  St.  Rep.  840,  11  Ann.  Cas,  18,  7 
L.  R.  A.  (n.  s.)  202,  87  Pac.  528;  11  R.  C.  L.,  sec.  33  (Fences).) 

In  fact,  this  court,  in  the  case  of  Beaudin  v.  Oregon  Short  Line 
R.  Co.,  supra,  while  not  so  stating  explicitly,  recognized  the  rule 
as  above  set  foith,  in  basing  its  decision  therein  upon  similar 
authorities  there  cited. 

Respondent  insists  that,  as  to  whether  a  certain  point  on  the 
railway  is  or  is  not  one  which  by  reason  of  its  location  the  rail- 
road is  required  to  fence,  the  rule  is  as  stated  in  Elliott  on  Rail- 
roads, sections  1194  and  1202  (citing  caises) : 

**It  is  held  that  the  question  as  to  whether  the  place  at  which 
an  animal  is  killed  or  injured  is  reasonably  necessary  for  depot 
purposes  may  be  for  the  jury,  but  where  only  one  conclusion  can 
be  drawn  it  is  a  question  for  the  oourt 

**  While  it  is  purely  a  question  of  law  whether  or  not  a  rail- 
way company  shall  fence  at  its  depot  grounds  or  at  points  where 
the  erection  of  a  fence  would  interfere  with  the  company  in 
transacting  its  business,  it  is  usually  a  question  of  fact  whether 
a  certain  point  constitutes  part  of  the  depot  grounds  or  whether 
the  erection  of  a  fence  at  any  particular  place  would  interfere 
with  the  company 's  employees  in  the  performance  of  their  duties. 
Thus  it  has  been  held  for  the  jury  to  determine  whether  a  com- 
pany is  excused  from  putting  in  cattle-guards  at  a  particular 
point,  on  the  ground  that  their  erection  would  interfere  with  the 
employees  of  the  company  in  the  performance  of  their  duties." 

Such  views  would  be  of  great  weight  had  either  of  the  statutes 
in  force  preceding  the  enactment  of  section  4308  remained  a  part 
of  the  statute  law  of  this  state.  However,  as  indicated,  the  legis- 
lature, in  enacting  what  is  now  section  4308,  added  to  the  then 
existing  law  the  following  clause :  **  Provided,  that  nothing  herein 
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shall  •  •  •  prevent  any  person  •  •  •  from  recover- 
ing damages  •  •  •  for  its  negligent  killing  •  •  •  do- 
mestic animals  at  spurs,  sidings,  Y's,  crossings  and  turntables" 
— thereby  saying  to  the  railway  companies  that  in  the  event  of 
their  failure  to  fence  their  tracks  they  would  be  liable  for  all 
injuries  resulting  to  stock  by  reason  of  such  failure,  without  a 
showing  of  negligence,  and  that  as  to  the  designated  places  the 
companies  would  be  held  liable  for  injuries  to  stock  only  where 
its  actual  negligence  was  established.  As,  in  the  cases  where  the 
injuries  are  the  result  of  a  failure  to  fence,  other  negligence  need 
not  be  proven,  while  in  the  latter  case  a  stock  owner  must  prove 
negligence,  it  is  reasonable  to  assume  that  the  legislature,  recog- 
nizing the  interest  of  the  public  in  having  free  access  to  station 
grounds  for  the  transaction  of  business  with  the  companies,  and 
the  danger  resulting  to  employees  operating  trains  from  the  con- 
struction of  necessary  cattle-guards  across  the  tracks  connecting 
fences  contiguous  to  sidings,  spurs,  etc.,  in  effect  said  that  no 
fence  should  be  required  at  such  places. 

Appellant  contends  that  in  the  latter  event  the  provisions  of 
[2,3]  section  4309  that  the  killing  or  injury  shall  be  prima 
facie  evidence  of  negligence  on  the  part  of  the  company  do  not 
apply;  also  that  where,  as  in  this  case,  the  railway  employees 
testify  positively  that  the  train  was  properly  equipped  with 
safety  devices,  and  that  all  reasonable  care  was  used  to  prevent 
injury,  even  in  cases  where  that  section  is  applicable,  the  prima 
facie  case  has  been  rebutted.  In  neither  of  these  views  do  we 
concur.  Section  4309  makes  no  exception  in  favor  of  railway 
companies  as  to  accidents  occurring  at  the  places  enumerated  in 
section  4308.  The  owner  suing  for  damages  resulting  from  in- 
juries to  his  stock  at  those  points  is  as  much  entitled  to  establish 
his  prima  facie  case  under  the  provisions  of  the  latter  section  as 
in  any  other  instance.  The  other  contention  has  been  set  at  rest 
by  decisions  of  this  court  that  such  testimony  on  the  part  of  the 
company  merely  creates  a  conflict  in  the  testimony,  to  be  deter- 
mined by  the  jury.  (Rev.  Codes,  sec.  8028,  subd.  2 ;  Johnson  v. 
Chic^igo,  M.  &  St.  P.  Ry.  Co.,  52  Mont.  73,  155  Pac.  971;  Free- 
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fftan  V.  Chicago,  M.  &  8t.  P.  By.  Co.,  52  Mont.  1,  154  Pac.  912 ; 
Emerson  v.  Buite  Elec.  By,  Co.,  46  Mont.  454,  129  Pac.  319; 
State  V.  Nielsen,  ante,  p.  137,  187  Pac.  639.) 

The  court  submitted  to  the  jury  the  question  whether  the  de* 
fendant  was  guilty  of  negligence  in  the  failure  to  maintain  s 
fence,  and  also  submitted  an  instruction  in  effect  leaving  to  their 
determination  whether  or  not  the  erection  of  a  fence  would  inter- 
fere with  the  convenience  of  the  public  or  the  safety  of  em- 
ployees of  the  railway  company,  in  either  of  which  events  the 
jury  were  told  the  company  was  not  required  to  fence  the  siding. 

In  our  view  the  sole  question  to  be  submitted  to  the  jury,  upon 
the  record,  aside  from  that  of  damages,  was  as  to  whether  or  not 
the  accident  was  occasioned  by  the  negligent  operation  of  de- 
fendant 's  train. 

It  follows  that  the  motion  for  a  new  trial  should  have  been 
granted.  The  judgment  and  order  appealed  from  are  reversed 
and  the  cause  remanded  for  a  new  trial. 

Boversed  and  remanded. 

Mb.  Chief  Justice  Brantly  and  Assocum  Justices  Hollo- 
way,  Matthews  and  Coopeb  concur. 


In  Eb  CALLICOTTB. 

(No.  4,354.) 

(Decided  February  19,  1920.) 

[1«7  Pac.  1019.] 

Attomeys^^Disharment — Sale  of  Intoxicating  Liquor — Convic- 
tion, 

1.  0.,  an  attorney  and  oonnflelor  at  law,  was  charged  with  eondiicting 
a  place  where  intoxicating  liquors  were  sold  in  violation  of  law;  he 
•pleaded  guilty  and  was  sentenced  to  pay  a  fine.  Charged  with  conduct 
justifying  his  disbarment,  he  made  neither  appearance  nor  answer. 
Held,  upon  the  record  of  his  con-viction  that  he  was  unfit  to  be  a  member 
of  the  bar;  and  his  name  ordered  stricken  from  the  rolla. 
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Proceedings  for  the  disbarment  of  J.  W.  Callicotte  from  the 
practice  of  law.    Disbarment  ordered. 

Mr,  8.  C.  Ford,  Attorney  General,  for  the  State. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  January  24, 1919,  there  was  filed  in  this  court  by  the  attor- 
ney general  a  complaint,  properly  verified,  charging  J.  W.  Calli- 
cotte, an  attorney  and  counselor  at  law  of  the  courts  of  Montana^ 
[1]  with  conduct  justifying  his  disbarment  from  the  practice 
of  law,  as  follows:  **That  on  or  about  the  twenty-fourth  day  of 
August,  1918,  and  for  some  time  prior  thereto,  and  continuously 
thereafter,  up  to  the  twenty-fourth  day  of  September,  1918,  at 
the  town  of  Bowdoin,  in  Phillips  county,  the  said  J.  W.  Calli- 
cotte, being  then  and  there  a  member  of  the  bar  of  this  courts 
maintained  a  common  nuisance  in  violation  of  the  laws  of  the 
state  of  Montana,  in  that  the  said  J.  W.  Callicotte  then  and 
there  conducted  a  place  where  intoxicating  liquors  were  sold, 
bartered,  and  given  away  in  violation  of  law,  and  where  personB 
were  permitted  to  resort  for  the  purpose  of  drinking  intoxicating 
liquors  as  a  beverage  in  violation  of  law." 

It  is  further  alleged  that  in  an  action  before  Isaac  N.  Rader, 
justice  of  the  peace  of  Malta  township,  Phillips  county,  charging 
Callicotte  with  maintaining  the  nuisance,  Callicotte  pleaded 
guilty  and  was  punished  by  being  sentenced  to  pay  a  fine. 

Though  served  with  summons  and  a  copy  of  the  complaint  on 
May  29,  1919,  Mr.  Callicotte  has  never  made  an  appearance  in 
this  court  nor  made  any  answer  denying  the  charge.  He  there- 
fore stands  in  default  for  failure  to  answer. 

At  the  time  the  complaint  was  filed  the  attorney  general  sub- 
mitted the  record  of  Callicotte 's  conviction  as  above  set  forth. 
This  is  sufficient  to  establish  the  charge  against  him.  Therefore, 
without  comment  further  than  to  say  that  an  attorney  who  is  so 
far  unmindful  of  the  obligations  of  his  oath  as  to  be  guilty  of 
such  conduct  is  unfit  to  be  a  member  of  the  bar,  it  is  ordered  and 
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adjudged  that  the  aaid  J.  W.  Callicotte  be  removed  from  his 
ofiBce  as  attorney  and  counselor  at  law,  and  that  his  name  be 
stricken  from  the  rolls. 

AssocuTB  Justices  Holloway,  Hubly  and  Matthews  concur. 

« 

Mr.  Justice  GooFEg,  being  absent,  takes  no  part  in  the  fore- 
going decision. 


JACOBSON  HP  AL.,  Appellants,   v.   ROMAN  kf  al.^  Re- 
spondents. 

(No.  4,079.) 
(8abmitt6d  Januarj  15,  1920.    Deeided  Febraarj  19,  1920.) 

[188  Pae.  1S8.] 

Lost  Tnsirum^nts — Deeds — Re-exeru tion — Eqxiiiy — Jurisdiction. 

Deeds — ^Loes  or  Deetraction— Be-ezecution — Equity. 

1.  Where  a  deed,  after  execution  and  deliyerj,  has  been  lost  or  de- 
stroyed before  recordation,  or  where  the  gn^antor  has  fraudulently  gained 
possession  of  and  destroyed  it,  and  the  title  of  the  grantee  is  thus 
affected,  a  court  of  equity  may  decree  a  re-execution  of  it. 

Same — ^Recordation — Property  Bight. 

2.  The  right  of  the  owner  of  real  property  to  have  his  evidence  of 
title  appear  properly  upon  the  record  is  a  substantial  property  right 
recognized  by  the  law. 

Same — Re-execution — At  Whose  Expense. 

3.  In  the  case  of  loss  or  destmction  of  a  deed  before  recordation  with- 
out the  fault  of  the  grantor,  restoration  should  not  be  had  at  his  ex- 
pense, unless,  upon  demand,  accompanied  by  the  presentation  to  him 
of  a  new  deed  ready  to  be  executed  by  him,  he  refuses  to  execute  and 
acknowledge  it;  where,  however,  he  fraudulently  gains  possession  of 
and  destroys  it,  the  wrong  is  remediable  at  his  expense. 

Same — Re-execution — Conveyance  Prerequisite — Jurisdiction. 

4.  Jurisdiction  to  decree  re-execution  of  a,  lost  or  destroyed  deed  pre- 
supposes a  conveyance ;  hence  where  a  deed  alleged  to  have  been  fraudu- 
lently obtained  and  destroyed  by  the  grantor  had  never  been  aeeepted 
by  the  grantee,  there  was  no  delivery,  and  therefore  no  conveyance,  and 
judgment  denying  the  relief  prayed  for  was  proper. 

Specific  Performance — ^Purpose  of  Action. 

5.  The  purpose  of  an  action  for  specific  performance  is  to  have  de- 
fendant ezeeute  a  conveyance  of  the  title  which  he  refuses  to  convey. 
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Appeal  from  District  Court,  Sheridan  Cowniy;  P.  N.  Utter, 
Judge. 

Action  by  E.  I.  Jacobson  and  Julia  Eeats  against  Hiram  J. 
Roman,  Mabel  Roman,  his  wife,  and  Aime  Catellier.  From  a 
judgment  in  favor  of  the  first-named  xlef endant  and  one  in  favor 
of  the  last  two,  the  plaintiffs  appeal.    Affirmed. 

Cause  submitted  on  brief  of  Counsel  for  Appellants. 

Mr.  C.  E.  Comer,  for  Appellants. 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Plaintiffs  brought  this  action  to  obtain  a  decree  requiring  the 
defendants  to  deliver  to  them  a  warranty  deed  to  certain  land 
situated  in  Sheridan  county,  or,  if  delivery  cannot  be  had  be- 
cause of  the  mutilation  or  destruction  of  the  deed,  then  for  a 
decree  requiring  the  defendants  to  execute  another  deed  and  de- 
liver it  to  the  plaintiffs.  The  complaint  is  very  long.  The  fol- 
lowing brief  summary  of  it  will  be  sufficient  for  present  pur- 
poses: That  on  June  11,  1915,  the  defendant  Hiram  J.  Roman 
was  the  owner  in  fee  of  the  land,  which  is  of  the  value  of  $2,000; 
that  the  record  title  thereto  was  in  his  name;  that  defendant 
Mabel  Roman  was  his  wife,  but  was  not  then  and  never  had  been 
in  the  state  of  Montana;  that  the  defendant  Hiram  J.  Roman 
sold  and  conveyed  the  land  to  plaintiffs  by  warranty  deed,  duly 
acknowledged  for  record;  that  the  deed  was  then  delivered  to 
the  plaintiffs;  that  plaintiffs  thereupon  took  possession  of  the 
land  and  have  held  possession  thereof  until  the  present  time, 
expending  large  sums  of  money  to  improve  it;  that  the  consid- 
eration for  the  sale  and  transfer  to  plaintiffs  was  the  sale  and 
transfer  by  plaintiffs  to  the  defendants  of  certain  personal  prop- 
erty which  was  then  delivered  to  defendants,  they  assuming  and 
agreeing  to  pay  an  encumbrance  thereon,  the  amount  of  which, 
$312,  was  specified  in  the  bill  of  sale  then  executed  and  deliv- 
ered to  them  by  the  plaintiffs;  that  thereafter,  on  or  about  June 
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11,  1915,  the  defendants  fraudulently  secured  possession  of  the 
deed,  and  have  since  detained  it  from  the  plaintiffs,  though 
plaintiffs  have  at  various  times  demanded  possession  of  it. 

Upon  the  service  of  summons  the  defendants  interposed  a  gen- 
eral demurrer  to  the  complaint,  which  was  overruled.  Default 
was  entered  against  defendants  Mabel  Roman  and  Aime  Catel- 
lier  for  failure  to  answer  within  the  time  allowed  for  that  pur- 
pose. Defendant  Hiram  J.  Roman  answered,  denying  all  the 
material  allegations  of  the  complaint,  and  alleging  new  matter 
as  a  defense,  upon  which  the  plaintiffs  joined  issue  by  reply.  At 
the  time  appointed  for  trial  plaintiffs  submitted  evidence  to 
make  their  case  against  the  defaulting  defendants,  and  moved 
for  judgment.  Thereupon,  having  called  a  jury,  the  court  pro- 
ceeded to  try  the  issues  made  up  by  the  pleadings  between  plain- 
tiffs and  the  defendant  Hiram  J.  Roman.  During  the  trial  there 
was  some  controversy  between  opposing  counsel  as  to  whether 
the  action  is  one  at  law  in  claim  and  delivery,  or  one  in  equity. 
The  presiding  judge  was  at  first  inclined  to  regard  it  as  one  in 
claim  and  delivery  and  to  submit  the  issues  to  the  jury  accord- 
ingly. At  the  close  of  plaintiff's  evidence,  however,  counsel  for 
defendants  made  a  formal  motion  for  a  dismissal  of  the  action 
on  the  ground  that  the  evidence  was  not  sufficient  to  warrant 
any  relief.  After  some  discussion  it  was  agreed  by  counsel  that 
the  case  should  be  submitted  to  the  court  as  one  in  equity,  for 
final  decision  on  the  merits  on  the  evidence  introduced  by  plain- 
tiffs. The  jury  was  thereupon  discharged.  Thereafter  the 
court  found  generally  for  defendant  Hiram  J.  Roman  and  ren- 
dered judgment  dismissing  the  action  as  to  him,  with  costs:  A 
few  days  later  it  also  rendered  judgment  denying  relief  as 
against  the  other  defendants.  Plaintiffs  have  appealed  from 
both  judgments. 

Counsel  for  defendants  have  not  filed  a  brief  in  this  court 
We  are  therefore  left  to  determine  the  case  as  best  we  may  with* 
out  any  assistance  from  them.  As  we  view  it,  however,  no  ques- 
tion is  presented  to  us  which  we  regard  worthy  of  consideration. 
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other  than  the  inquiry  whether  the  trial  court  reached  the  correct 
conclusion. 

Prior  to  June  9,  1915,  the  plaintiff  Jacobson  had  owned  and 
been  conducting  a  pool-hall  in  a  leased  building  in  Medicine 
Lake,  Sheridan  county.  On  that  day  he  entered  into  negotia- 
tions with  Hiram  J.  Roman  to  sell  to  him  the  business.  It  was 
finally  agreed  that  Roman  would  take  over  the  business  in  con- 
sideration of  a  conveyance  by  him  to  Jacobson  of  the  land  and 
the  payment  of  $500  in  cash.  Jacobson  was  to  make  to  him  a 
bill  of  sale  of  the  fixtures  in  the  pool-hall  and  a  small  amount 
of  cigars,  candy  and  other  articles  of  merchandise.  The  build- 
ing, fixtures,  etc.,  were  then  delivered  to  Roman,  and  he  assumed 
possession  and  continued  the  business.  On  June  11  the  two,  in 
company  with  Catellier,  met  at  the  State  Bank  in  Medicine  Lake 
to  execute  and  make  mutual  delivery  of  the  necessary  writings. 
Mr.  Gregg,  the  assistant  cashier  of  the  bank,  acted  as  scrivener 
and  notary  public.  A  bill  of  sale  of  the  fixtures,  etc,  was  exe- 
cuted by  Jacobson  and  delivered  to  Roman.  Roman  did  not 
have  the  money  to  make  the  cash  payment.  It  was  then  agreed 
that  he  and  defendant  Catellier  would  execute  their  joint  prom- 
issory note  to  Jacobson  for  $488,  due  in  thirty  days,  secured  by 
a  mortgage  on  land  owned  by  Roman  in  Montrail  county,  N.  D. 
Gregg  drew  the  mortgage,  taking  the  acknowledgment  of  Roman 
and  Catellier,  who  also  signed  it,  certifying  it  for  record.  It, 
with  the  note,  was  delivered  to  Jacobson.  The  consideration  for 
the  note  was  made  $488  instead  of  $500,  "the  amount  agreed  to 
be  paid  in  cash  because  it  was  found  upon  investigation  that  the 
fixtures  were  encumbered  for  $12  more  than  was  supposed  at 
the  time  the  negotiations  were  begun.  Gre^  then  drew  the 
deed,  naming  the  defendants  Roman  and  wife  as  grantors  and 
the  plaintiff  Julia  Keats,  the  mother  of  Jacobson,  the  grantee. 
The  bill  of  sale  contained  a  warranty  that  the  fixtures,  etc.,  con- 
veyed by  it  were  free  from  encumbrance  other  than  the  sum  of 
$312  due  Koehler  &  Hinrichs,  of  St.  Paul,  Minnesota.  Accord- 
ing to  the  testimony  of  Gregg,  Roman  signed  and  acknowledged 
the  execution  of  the  deed,  but  the  certificate  of  acknowledgment 
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was  left  imperfect  in  that  Qregg  omitted  to  authenticate  it  hy 
attaching  his  seal,  the  recital  of  the  place  of  his  residence,  and 
the  date  of  the  expiration  of  his  commission,  as  required  by  the 
statute.  While  it  was  in  this  condition,  the  question  arose 
whether  it  was  a  suflBcient  conveyance  unless  it  should  be  signed 
and  acknowledged  by  Mabel  Roman  also.  After  some  discus- 
sion and  after  both  Jacobson  and  Roman  had  examined  the  deed, 
it  was  determined  that  the  signature  of  the  wife  was  necessary. 
Gregg  was  requested  by  Jacobson  to  forward  it  to  Mrs.  Roman, 
who  was  residing  at  Moose  Jaw,  Canada,  for  her  signature  and 
acknowledgment.  Some  doubt  having  then  arisen  whether  she 
would  act  upon  Gregg's  request,  it  was  finally  agreed  that  Roman 
would  forward  it,  and  upon  its  return  by  her  would  deliver  it. 
Roman  did  forward  it.  She  signed  it,  but  whether  she  made 
proper  acknowledgment  of  it  the  evidence  does  not  disclose. 
Within  a  few  days  she  came  in  person  to  Medicine  Lake,  bring- 
ing the  deed  and  delivering  it  to  her  husband.  In  the  meantime 
Roman  had  ascertained  that  there  were  encumbrances  upon  the 
fixtures,  etc.,  in  the  form  of  a  mortgage  of  $125  to  secure  a  debt 
due  to  one  Wigmore,  who  resided  in  Medicine  Lake,  and  for 
other  amounts  in  the  form  of  purchase-money  liens  in  favor  of 
the  dealers  from  whom  Jacobson  had  purchased  them.  Upon 
the  discovery  of  these  encumbrances,  Roman  offered  to  rescind 
the  sale  and  return  to  Jacobson  the  fixtures,  etc.,  provided  he 
would  cancel  the  mortgage  on  the  Dakota  land  and  surrender 
the  note.  Jacobson  refused  to  rescind  the  sale.  Thereafter 
Roman,  upon  receiving  the  deed,  blotted  out  the  signature  of 
himself  and  wife  and  retained  possession  of  it.  Later  he  gave 
Jacobson  formal  written  notice  that  he  had  elected  to  rescind 
the  contract,  and  that  he  would  return  the  fixtures,  etc.,  upon 
the  cancellation  of  the  note  and  mortgage.  Roman  did  not  de- 
liver possession  of  the  land  to  plaintiffs,  nor  did  they  undertake 
to  assume  possession  of  it. 

Counsel  contends  that,  since  by  section  3713  of  the  Revised 
Codes  it  is  expressly  provided  that  a  man  residing  in  Montana 
whose  wife  has  never  been  in  the  Qtate  may  by  deed  grant  full 
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title  to  any  real  estate  owned  by  him  in  the  state  by  his  own 
signature,  the  signature  of  Mabel  Roman,  the  wife,  was  not 
necessary  to  cut  off  her  dower  right,  and  hence  that,  by  reason 
of  the  fact  that  Jacobson  had  the  deed  in  his  hands,  there  was  a 
delivery  to  and  acceptance  of  it  by  him  sufScient  to  enable  him 
to  assert  title  to  it  and  to  maintain  this  action.  It  is  well  settled 
[1]  that,  when  a  deed  has  once  been  executed  and  delivered, 
but  has  been  lost  or  destroyed  before  it  is  properly  recorded, 
and  the  title  of  the  grantee  is  thus  affected,  a  court  of  equity 
[2,  3]  hag  jurisdiction  to  decree  a  restoration  of  it.  The  right 
of  the  owner  of  real  estate  to  have  his  evidence  of  title  appear 
properly  upon  the  record  is  a  substantial  property  right  which 
the  law  recognizes ;  and  a  court  of  equity  will  entertain  an  action 
by  him  against  his  grantor  to  establish  the  lost  deed  when  such 
relief  is  necessary  to  protect  his  rights  in  this  behalf,  and  this 
whether  the  loss  occurred  while  the  deed  was  in  the  possession 
of  the  grantee  or  not.  For  a  stronger  reason  will  relief  be 
granted  if  the  grantor  has  fraudulently  gained  possession  of  the 
deed  and  destroyed  it.  In  the  former  case  the  restoration  should 
not  be  made  at  the  expense  of  the  grantor,  unless,  upon  demand 
accompanied  by  the  presentation  to  him  of  a  new  deed  ready  to 
be  executed  by  him,  he  refuses  to  execute  and  acknowledge  it. 
In  the  latter  case  the  grantor  has  by  his  wrongful  act  directly 
invaded  the  substantial  rights  of  the  grantee,  which  is  remediable 
at  his  expense,  as  any  other  wrong.     (17  R.  C.  L.  1170.) 

From  among  the  great  number  of  authorities  cited  by  counsel 
we  insert  the  following:  Pomeroy's  Spec.  Perf.  Contracts,  sec. 
13;  25  Cyc.  1611;  2  Story's  Eq.  Jur.,  sec.  125;  Hoddy  v.  Hoard, 
2  Ind.  474,  54  Am.  Dec.  456 ;  Griffin  v.  Fries,  23  Fla.  173,  11 
Am.  St.  Rep.  351,  2  South.  266;  Hord  v.  Baugh,  7  Humph. 
(Tenn.)  576,  46  Am.  Dec.  91;  Eudspeih  v.  Thomason,  46  Ala. 
470 ;  Mason  v.  Black,  87  Mo.  329 ;  Bennett  v.  Waller,  23  111.  97 ; 
Cummings  v.  Coe,  10  Cal.  529 ;  Conlin  v.  Ryan,  47  Cal.  71 ;  Boyes 
V.  Ramsden,  34  Or.  253,  55  Pac.  538;  Cartright  v.  Cartright,  70 
W.  Va.  507,  Ann.  Cas.  191 4A,  578,  74  S.  E.  655;Ke7it  v.  Church 
of  8t,  Michael,  136  N.  Y.  10,  32  Am.  St.  Rep.  693,  18  L.  R.  A. 
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331,  32  N.  E.  7M;  MuUins  v.  McCoy,  170  Ky.  547, 186  S.  W.  137; 
Little  Y.  StHngfeUaw,  46  Utah,  576,  151  Pac.  347. 

The  facta  recited  above  are  not  controverted.  They  do  not, 
[4]  from  any  point  of  view,  make  a  case  warranting  the  relief 
sought  by  plaintiffis.  There  was  no  delivery  of  the  deed,  because 
the  negotiations  broke  down  before  they  were  completed  and  the 
deed  executed  and  ready  for  delivery.  Jacobson  and  Roman 
were  both  ignorant  of  the  provisions  of  the  statute.  Both  were 
of  the  opinion  that  the  deed  must  be  signed  by  the  wife  in  order 
to  convey  a  perfect  title,  and  for  this  reason  Jacobson  did  not 
accept  it  If,  in  his  ignorance  of  the  law,  he  deemed  the  deed 
insufficient,  the  fact  that  he  proceeded  upon  a  misconception  can 
make  no  difference.  The  fact  remains  that  he  did  not  accept  it, 
and  therefore  that  there  was  no  delivery.  Legal  title  to  the  land 
did  not  pass;  neither  did  title  to  the  deed  itself.  The  jurisdic- 
tion invoked  by  plaintiffs  presupposes  that  a  conveyance  already 
made  has  been  lost  or  destroyed.  We  do  not  mean  to  intimate 
that  the  plaintiff  Eeats  is  not  entitled,  by  an  action  for  specific 
performance,  to  have  the  conveyance  made  to  her.  The  com- 
plaint alleges  that  the  conveyance  was  made,  but  destroyed; 
[5]  whereas  the  purpose  of  an  action  for  a  specific  perform- 
ance is  to  have  the  defendant  execute  a  conveyance  of  the  title 
which  he  refuses  to  convey. 

The  district  court  therefore  reached  the  correct  conclusion 
that  plaintiffs  were  not  entitled  to  any  relief  in  this  action  as 
against  Roman. 

In  the  foregoing  discussion  we  have  treated  Jacobson  as  an 
interested  plaintiff.  The  purpose  of  the  parties  was  to  have  the 
deed  executed  to  the  plaintiff  Eeats  and  delivered  to  Jacobson 
for  her.  If  this  was  the  arrangement,  Eeats  was  the  only  inter- 
ested party,  and  Jacobson,  her  agent,  was  improperly  joined  as 
plaintiff. 

The  court  also  properly  denied  the  plaintiffs  relief  as  against 
Mabel  Roman  and  Catellier.  The  evidence  introduced  to  make 
a  case  against  them  was  substantially  the  same  as  that  intro- 
duced at  the  trial  of  the  issues  between  the  plaintiffis  and  Roman* 

•7  Mo&t.— 20 
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It  discloses  that  the  only  connection  Mabel  Roman  had  with  the 
transaction  was  that  she  was  the  wife  of  Hiram  J.  Roman.  She 
did  not  agree  to  convey;  neither  did  she  have  anything  to  do 
with  the  mutilation  or  destruction  of  the  deed.  Catellier  had 
no  interest  in  the  land,  nor  was  he  interested  in  the  transaction 
in  any  way,  other  than  as  an  accommodation  to  Roman  to  become 
personally  liable  with  him  to  Jacobson  on  the  note  and  mortgage 
executed  to  Jacobson  to  secure  a  part  of  the  purchase  money  for 
the  fixtures  in  the  pool-hall. 
Both  judgments  are  therefore  a£Srmed. 

Affirmed. 

Associate  Justices  Holloway,  Hubly  and  Matthews  concur. 

Mr.  Justice  Coopeb,  being  absent,  takes  no  part  in  the  fore- 
going decision. 


DALY,  Respondent,  v.  KELLET,  Appellant. 

(No.  4,106.) 
(Submitted  January  17,  1920.    Decided  February  19,  1920.) 

[187  Pac.  1022.] 

Sheriffs — Attachment — Caretaker  —  Unauihorized  Appointmsnt 
— Compensation — LiabUity  —  Deputies — Powers  —  Excessive 
Verdicts. 

Sheriffs  —  Attm^hineiit — Caretaker — ^Unauthorized    Appointment— <V>mp«naa- 
tion — ^Personal  Liability. 

1.  A  sheriff  who  falls  to  secure  an  order  authorizing  the  appointment 
of  a  keeper  before  appointing  him  may  be  held  personally  liable  for 
his  compensation,  the  keeper  being  under  no  obligation  to  first  ascer- 
tain whether  sueh  an  order  has  been  secured. 

Same — Caretaker — Appointment  by  Deputy — ^Liability  for  Compensation. 

2.  The  fact  that  the  appointment  of  the  keeper  of  attached  property 
referred  to  in  paragraph  1,  mpra,  was  made  by  defendant  sberiiTs 
deputy  did  not  relieye  defendant  of  liability  for  the  keeper's  compen- 
•ation,  in  view  of  section  350,  Revised  Codes,  defining  t^e  powers  of 
deputies,  and  the  maxim  **qwi  facit  per  dliwn  faeit  per  seJ* 
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Work  and  Labor — Quantwn  Meruit — Proof  of  Express  Contract — ^Variance. 

3.  One  sning  on  quantum  meruit  for  the  value  of  servieeB  rendered  maj 
testifj  to  an  express  promise  to  pay  a  specified  amount;  the  only  effect 
in  such  a  case  of  proof  of  an  express  contract  fixing  the  price,  being 
that  the  stipulated  price  becomes  the  quantum  m&ruit  in  the  case; 
hence  the  testimony  is  not  objectionable  on  the  ground  of  variance. 

Same — ^Value  of  Services — Testimony   of   Unqualified   Nonexpert    Witness 
—Effect. 

4.  Where  plaintiff  in  an  action  on  quantum  meruit,  after  testifying 
to  an  express  agreement  fixing  his  compensation,  stated  that  the  sum 
agreed  upon  was  the  reasonable  value  for  the  services  rendered,  the 
fact  that  he  did  so  without  first  technically  qualifying  as  an  expert 
witness  was  inconsequential. 

Sheriffs — Deputies — Appointment  of  Caretaker — Proper  Cross-examination. 

5.  Since  defendant  sheriff's  deputy  had  the  authority  to  appoint  a 
caretaker  for  attached  property  as  an  incident  to  his  duty  to  attach  and 
safely  keep  it,  a  question  on  cross-examination  whether  this  was  the 
first  caretaker  he  iMid  ever  appointed  was  not  improper. 

Bame — Caretaker — Compensation. 

6.  The  fact  that  plaintiff,  while  acting  as  keeper  of  attached  mining 
property,  was  at  the  same  or  part  of  the  time  acting  in  a  different 
capacity  for  the  receiver,  did  not  preclude  him  from  recovering  the 
reasonable  value  of  his  services  as  keeper  under  appointment  by 
defendant. 

Same — What  not  Excessive  Verdict. 

7.  A  verdict  of  $800  for  services  as  keeper  of  attached  mining  prop- 
erty for  a  period  of  400  days,  part  of  which  time  plaintiff  was  em- 
ployed by  the  receiver  as  superintendent,  held  not  excessive. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Duncan, 
Judge. 

Action  by  Jesse  Daly  against  W.  L.  Kelley.  Prom  a  judg- 
ment for  plaintiff  and  an  order  denying  him  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel 

Mr,  Henry  C.  Stiff  and  Mr,  Thomas  N.  Marlowe,  for  Appel- 
lant. 

Mr.  Harry  H,  Parsons,  for  Respondent 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

As  appears  from  the  record,  appellant,  Kelley,  was  sheriff  of 
Missoula  county,  and  one  W.  B  Coffey  was  his  deputy  in  charge 
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of  the  office.  On  January  15,  1914,  a  writ  of  attachment  was 
placed  in  Coffey's  hands  and  by  him  served  by  taking  into  his 
possession,  as  deputy  sheriff,  a  considerable  amount  of  personal 
property,  and  he  thereupon  posted  on  the  property  of  the  min- 
ing company,  defendant,  a  notice  of  attachment,  signed:  **W.  L. 
Kelley,  sheriff.  W.  B.  Coffey,  Deputy  Sheriff"— to  which  he 
added:  ''I  have  this  day  appointed  Jess  Daly  as  caretaker  o£ 
the  above-attached  property."  No  order  of  court  was  secured 
authorizing  the  appointment  of  a  keeper  or  caretaker  for  the 
property.  On  April  7,  1914,  the  district  court  of  Missoula 
county  appointed  a  receiver  for  the  property  of  the  mining  com- 
pany and  placed  him  in  charge,  who,  as  he  testified,  "took  charge 
of  the  property  subject  to  all  encumbrances  and  attachments." 
He  did  not  ''attempt  to  supersede  Mr.  Daly's  authority  there 
as  caretaker,"  but  appointed  him  also  superintendent  under  the 
receivership.  No  revocation  of  Daly's  appointment  as  keeper 
was  made,  and  he  remained  in  charge  for  something  over  400 
days.  The  appellant  having  refused  to  pay  respondent  for  his 
services,  suit  was  brought  for  the  ** reasonable  value"  thereof, 
alleged  to  be  $3  per  day. 

At  the  close  of  respondent's  case,  appellant  moved  for  a  judg- 
ment of  nonsuit,  which  motion  was  overruled.  Testimony  on 
behalf  of  appellant  was  introduced,  and  the  trial  resulted  in 
a  verdict  for  $800,  and  judgment  was  entered  accordingly. 
Appellant  moved  for  a  new  trial,  which  motion  was  denied. 
This  appeal  is  from  the  judgment  and  from  the  order  denying 
a  new  trial. 

1.  Appellant's  first  specification  is  that  the  court  erred  in  not 
sustaining  his  objection  to  the  introduction  of  any  testimony,  on 
[1]  the  ground  that  the  suit  was  brought  against  Kelley  as  an 
individual  for  an  act  claimed  to  have  been  done  by  him  in  his 
official  capacity,  and  that  it  nowhere  appears  in  the  complaint 
that  an  order  was  made  by  the  court  authorizing  the  appoint- 
ment of  a  keeper  or  caretaker. 

Section  3167,  Revised  Codes,  under  the  head  of  "Pees  of  Sher- 
iff," provides:  "For  the  expense  in  taking  and  keeping  pos- 
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session  of  and  preserving  property  under  attachment,  execution, 
or  other  process,  such  sum  as  the  court  or  judge  may  order,  not 
to  exceed  the  actual  expenses  incurred,  and  no  keeper  must  re- 
ceive to  exceed  three  dollars  per  day,  and  no  keeper  must  be 
employed  without  an  order  of  court,  nor  must  he  be  so  employed 
unless  the  property  is  of  such  character  as  to  need  the  personal 
attention  and  supervision  of  a  keej^er.  No  property  must  be 
placed  in  charge  of  a  keeper  if  it  can  be  safely  and  securely 
stored,  or  where  there  is  no  reasonable  danger  of  loss." 

A  writ  of  ettachment  runs  to  the  sheriff  of  the  county  in 
which  the  property  of  the  defendant  in  the  attachment  suit  is 
situated,  and  requires  him  to  '^attach  and  safely  keep''  the  same 
or  BO  much  thereof  as  shall  be  necessary.  (Rev.  Codes,  sec 
6660.)  If,  in  making  the  levy,  the  sheriff  concludes  that  the 
property  attached  is  of  such  a  nature  or  is  so  situated  as  to  re- 
quire the  services  of  a  keeper,  it  is  the  duty  of  the  sheriff  to 
secure  the  necessary  order,  either  directly  or  through  counsel  for 
the  attaching  creditor,  in  order  that  the  keeper's  fees  may  be 
properly  included  as  taxable  costs  in  the  case.  However,  the 
failure  of  the  sheriff  to  secure  such  an  order  will  not  relieve  him 
from  personal  liability  > where  he  has  in  fact  made  his  appoint- 
ment. 

The  appointee  is  under  no  obligation  to  determine  as  to 
whether  such  an  order  has  been  secured.  (Foster  v.  Bhinehart 
(City  Ct),  11  N.  T.  Supp.  629.)  It  is  presumed  'Hhat  official 
duty  has  been  regularly  performed."  (Sec.  7962,  subd.  15,  Rev. 
Code«.)  Having  performed  services  for  the  sheriff,  under  an 
appointment,  the  keeper  looks  to  the  sheriff  for  compensation, 
whether  it  comes  from  the  sheriff  directly  or  indirectly,  and,  if 
it  transpires  (that  the  sheriff  has  neglected  to  secure  an  order 
which  will  entitle  him  to  charge  the  expense  as  taxable  costs  in 
the  attachment  suit,  the  sheriff  cannot  evade  responsibility  by 
pleading  his  own  dereliction,  or  that  of  his  deputy.  It  is  a 
maxim  of  jurisprudence  that,  ''where  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third,  he,  by  whose  negligence  it 
happened  must  be  the  sufferer."     (Rev.  Codes,  sec.  6211.) 
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It  follows,  therefore,  that  if  through  negligence  of  his  oflSce  it 
is  out  of  the  power^  of  the  sheriff  to  recoup  his  loss  in  taxable 
costs,  the  sheriff,  and  not  the  keeper,  should  be  the  loser.  His 
appointment  of  Daly,  if  it  was  his  appointment,  was  valid  as 
between  himself  and  Daly,  even  though  he  did  not  comply  with 
the  law  in  first  securing  an  order  of  court. 

2.  But  it  is  contended  that  the  sheriff  cannot  be  held  liable, 
[2]  as  the  appointment  was  not  made  by  the  sheriff,  but  by  his 
deputy,  Coffey. 

The  case  of  Chenuowiih  ▼.  Cameron,  4  Idaho,  515,  42  Pac.  503, 
is  on  all-fours  with  this,  and  there  the  court  said:  '^Plaintiff 
was  put  in  as  keeper  by  one  Hardesty,  a  deputy,  •  •  •  at 
an  agreed  compensation  of  $3  per  day,  and  so  remained  in  pos- 
session and  charge  •  •  •  as  keeper  [14  months].  •  •  • 
During  all  this  time  the  defendant  was  sheriff  of  said  county, 
and  must  of  necessity  have  known  of  the  whole  transaction  be- 
tween his  deputy  and  the  plaintiff.  To  presume  otherwise  would 
be  to  impeach  both  the  integrity  and  capacity  of  the  sheriff. 
*  *  *  It  is  now  claimed  by  defendant  that,  as  plaintiff  was 
employed  by  his  deputy,  he  [defendant]  is  not  liable  for  his  fees. 
What  was  this  sheriff  doing  during  the  fourteen  months  that 
plaintiff  was  acting  as  keeper  of  said  property?  Is  it  possible 
the  sheriff  of  Shoshone  county  would  hold  property  of  this  mag- 
nitude and  value  under  attachment  for  a  period  of  fourteen 
months  without  knowing  who  was  the  keeper,  or  what  his  com- 
pensation was  to  be!  •  •  •  *Qm  facit  per  alium  facii  per 
96  Ms  a  maxim  peculiarly  applicable  to  cases  of  this  kind.  Again, 
the  acquiescence  for  a  period  of  fourteen  months  by  the  sheriff 
in  the  service  of  plaintiff  was  a  palpable  ratification  of  the  act 
of  his  deputy  in  employing  plaintiff."  The  court  closes  the 
opinion  with  a  statement  that  an  examination  of  the  authorities 
is  hardly  necessary,  as  "the  universally  recognized  rules  of  com- 
mon honesty  are  sufScient  for  the  decision  of  this  case." 

In  Foster  v.  Bhinehart,  supra,  the  court  said:  **Now,  if  the 
deputy,  in  the  discharge  of  his  duty,  deems  it  wise  to  employ 
keepers  to  aid  him  to  'safely  keep'  the  attached  property,  he  is, 
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in  our  opinion,  acting  within  the  scope  of  his  employment,  and 
the  sheriflE  is  liable  for  his  acts.  •  •  •  The  sheriff,  through 
his  deputy,  employed  plaintiff's  assignor,  and  he  had  a  right  to 
look  to  the  sheriff  for  compensation  for  his  time  and  services. 
*  *  *  He  was  justified  in  assuming  that  the  sheriff,  through 
his  deputy,  could  properly  employ  him." 

The  supreme  court  of  Nevada,  in  Allen  v.  Ingalls,  33  Nev.  281, 
Ann.  Cas.  1913E,  755,  111  Pac.  36,  114  Pac.  758,  followed  the 
case  of  Chenowith  v.  Cameron,  cited. 

Section  350,  Revised  Codes,  provides  that  ''in  all  cases  not 
otherwise  provided  for,  each  deputy  possesses  the  powers  and 
may  perform  the  duties  attached  by  law  to  the  ofBce  of  his 
principal." 

It  is  true  that  in  the  single  case  cited  by  appellant  {Krum  v. 
King,  12  Cal.  412)  it  was  lifeld  that  a  deputy  sheriff  who  seizes 
property  under  an  attachment  is  not  authorized,  by  virtue  of 
his  office,  to  bind  the  sheriff  by  contract  for  the  payment  of 
keepers'  fees.  The  opinion  was  written  in  1859,  and,  after  a 
short  statement  of  the  facts,  consumes  about  five  lines  of  the 
report  and  cites  no  authorities.  It  is  supported  neither  by  the 
weight  of  authority  nor  by  those  ''universally  recognized  rules 
of  common  honesty"  referred  to  by  the  supreme  court  of  Idaho, 
and  we  find  no  case  in  which  the  rule  there  laid  down  is  followed. 
So  much  for  the  first  five  assignments  of  error,  all  of  which 
refer  to  the  questions  above  discussed. 

3.  The  sixth  and  seventh  assignments  pertain  to  the  admission 
of  evidence  as  to  the  value  of  the  services. 

Respondent  sued  on  qtiantum  meniii.  He  testified  to  a 
[S]  promise  by  the  deputy  that  he  would  be  paid  $3  per  day, 
and  also  that  $3  per  day  was  the  reasonable  value  of  the  services 
performed.  Appellant  contends  that  this  was  at  variance  be- 
tween the  allegations  and  the  proof.  This  x>osition  is  untenable. 
"Where  there  is  a  special  agreement,  and  the  plaintiff  has  per- 
formed on  his  part,  the  law  raises  a  duty  on  the  part  of  the  de- 
fendant to  pay  the  price  agreed  upon,  and  the  plaintiff  may 
count  either  on  the  implied  assumpsit  or  on  the  express  agree- 
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ment.  The  only  effect  in  such  a  case  of  proof  of  an  express  con- 
tract fixing  the  price  is  that  the  stipulated  price  becomes  the 
quantum  meruit  in  the  case.  It  is  not  a  question  of  variance  but 
only  of  the  mode  of  proof  of  the  allegations  of  the  pleading." 
(9  Cyc.  685,  686.)  ''At  most,  it  is  but  a  variance  between  the 
pleading  and  the  proof  which  may  be  disregarded  unless  it  ap- 
pears that  the  defendant  was  misled  by  it."     (9  Cyc  749,) 

Having  testified  to  an  express  contract  fixing  the  compensation 
[4]  at  $3  per  day,  which  then  became  the  quamium  meruit  in 
the  case,  the  fact  that  respondent  was  thereafter  permitted  to 
testify  that  such  sum  was  the  reasonable  value  of  the  services, 
without  being  first  technically  qualified  as  an  expert  witness,  was 
inconsequential. 

4.  The  tenth  assignment,  next  taken  up  for  argument,  is  that 
[6]  it  was  error,  highly  prejudicial  to  appellant,  to  permit  the 
question  on  cross-examination  of  the  deputy  sheriff,  ''Was  this 
the  first  caretaker  you  ever  appointed f"  on  the  ground  that 
"the  jury  no  doubt  obtained  the  idea  that  the  witness  had  the 
right  and  authority  to  appoint  a  caretaker  as  a  matter  of 
course."  Having  determined  that  the  witness  had  that  author- 
ity as  an  incident  to  his  duty  to  "attach  and  safely  keep"  the 
property,  the  question  was  proper  on  cross-examination. 

5.  Error  is  assigned  on  the  giving  of  certain  instructions 
drawn  in  conformity  with  the  theory  of  the  sheriff's  liability  for 
the  act  of  his  deputy.  As  his  liability  is  uncontrovertible,  we 
find  no  error  in  instructions  1,  2  and  4. 

6.  Instruction  No.  3  reads  as  follows:  "The  jury  are  instructed 
[6]  that,  even  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  in  the  employ  of  the  owner,  trustee, 
or  receiver  of  the  attached  property  during  a  part  or  all  of  the 
time  he  was  in  charge  of  such  property  as  keeper,  such  employ- 
ment does  not  preclude  his  right  to  recover  from  the  defendant 
the  reasonable  value  of  his  services  to  the  defendant  as  keeper, 
not  exceeding  $3  per  day." 

It  is  contended  that  this  instruction  conflicts  with  instruction 
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No.  2,  which  advised  the  jury  that,  if  they  found  that  the  re- 
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spondent  was  employed  as  alleged,  ''the  sheriff  under  such  cir- 
cumstances is  liable  to  pay  the  keeper  a  reasonable  compensation 
from  the  time  of  his  appointment  to  the  time  when  he  surren- 
dered possession  of  the  attached  property."  This  instruction 
correctly  stated  the  law;  but  it  is  asserted  by  appellant  that  ''the 
undisputed  and  admitted  facts  in  this  ca^e  was  [were]  that  the 
same  court  in  which  this  action  was  tried,  and  in  which  the 
attachment  case  was  pending,  appointed  L.  A.  Bamage  receiver 
of  this  property  on  April  7, 1914/'  and  "from  this  testimony  we 
find  that  Bamage,  as  an  officer  of  the  court,  took  immediate 
charge  of  all  the  property  which  had  been  attached,  and  ap- 
pointed plaintiff  as  his  superintendent"  They  further  insist 
that  "certainly  Bamage  could  not  have  been  in  possession  as  re- 
ceiver and  plaintiff  as  caretaker  of  an  attaching  creditor." 

The  argument  would  be  more  appropriate  and  efficacious  to  a 
jury  on  the  question  of  the  amount  to  be  awarded  plaintiff  than 
on  an  objection  to  the  instruction.  Under  the  instructions  given, 
a  jury  might  have  found  that  respondent  surrendered  posses- 
sion of  the  property  on  April  7,  1914,  and  was  therefore  entitled 
to  compensation  only  from  January  15  to  April  7,  had  the  jurors 
been  of  the  opinion  that  the  facts  warranted  such  a  finding. 

While  appellant  does  not  formally  assert  that  the  verdict  is 
excessive,  he  contends  that,  as  the  labor  performed  was  not 
[7]  onerous,  the  sum  of  $100  would  have  been  ample,  and  that 
the  judgment  should  be  reduced  to  that  amount. 

While  it  is  true  that  Bamage  testified,  "When  I  was  appointed, 
under  the  order  of  the  court,  I  took  charge  of  all  of  the  property 
of  the  Iron  Mountain  Tunnel  Company,"  and  "this  property 
which  is  enumerated  in  plaintiff's  exhibit  1  is  a  part  of  the  prop- 
erty I  took  charge  of  as  receiver,"  and  "as  receiver  I  appointed 
Mr.  Daly  as  sux)erintendent,"  on  cross-examination  he  stated: 
"I  took  charge  of  the  property  subject  to  all  attachments  and 
encumbrances.  I  consulted  counsel  and  found  what  my  rights 
and  his  rights  to  the  property  were.  I  did  not  attempt  to  super- 
sede Mr.  Daly's  authority  there  as  caretaker." 
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It  appears  from  the  evidence  that  there  waa  property  held 
under  writs  of  attachment  other  than  that  under  which  Daly 
was  appointed.  Horses  belonging  to  the  company  were  so  held ; 
while  a  part  of  the  property  placed  in  Daly's  keeping  consisted 
of  hay  and  feed — fact  conditions  certainly  calling  for  the  con- 
tinuance of  a  keeper  in  charge  of  the  property  which  was  to  be 
conserved.  This  fact  must  have  been  apparent  to  the  sheriff; 
for  the  appointment  of  Daly  as  keeper  was  not  revoked  after  he 
was  appointed  superintendent  of  the  mine  in  its  active  operation. 

The  jury  had  the  advantage  of  seeing  the  witnesses  on  the 
stand  in  order  to  determine  as  to  their  credibility,  as  did  the 
court,  in  passing  upon  the  motion  for  a  new  trial ;  and  evidently 
the  jury  took  into  consideration,  in  determining  the  amount  to 
which  respondent  was  entitled,  the  fact  of  his  dual  employment, 
for,  although  the  only  evidence  on  the  subject  fixed  his  reason- 
able compensation  at  $3  per  day,  the  jury  apparently  allowed 
him  something  under  $2  per  day. 

We  find  no  substantial  error  in  the  record.  The  judgment 
and  order  denying  a  new  trial  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
way  and  HuRLY  concur. 

Mb.  Justice  Coopeb,  being  absent,  takes  no  part  in  the  fore- 
going decision. 
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STATE  BX  EBL.  JUCKEM,  Relator,  v.  DISTRICT  COURT 

ST  AL.,  ReSPONDSNTS. 

(No.  4,538.) 
(Submitted  January  19,  1920.    Decided  February  19,  1920.) 

[IftS  Pac.  137.] 

Mandamtts — Pleading  and  Practice — Motions  to  Strike — Besta- 
ration  to  Files. 

Pleading  and  Practice— Motion  to  Strike— Effect. 

1.  Under  the  civil  practice,  a  motion  to  strike  oat  a  portion  of  a 
pleading  is  in  fact  and  in  substance  a  demurrer  to  the  portion  at< 
tacked. 

8ame-*Bemedies. 

2.  ^lien  a  demurrer  to  a  pleading  is  suetained,  the  pleader  may 
either  take  exception  to  the  ruling,  stand  on  his  original  pleading, 
permit  judgment  to  go  against  him,  and  appeal  therefrom,  or  submit 
to  the  ruling  and  plead  over;  the  two  courses,  however,  being  an- 
tagonistic in  principle,  cannot  be  adopted  concurrently. 

Same — Amended  Pleadings — Originals  Fimctus  Offlcio. 

3.  Where,  after  a  motion  to  strike  allegations  from  written  objections 
to  a  petition  for  letters  of  administration  had  been  sustained,  the 
opponent  obtained  an  extension  of  time  to  file  amended  pleadings,  the 
original  ones  became  funettu  offlcio. 

Same — Mandamu9-^Vfhen  Writ  Does  not  Lie. 

4.  Mandamus  does  not  lie  to  compel  the  district  court  to  restore  matter 
stricken  from  pleadings,  where  the  party  seeking  relief  had  asked  for 
and  secured  time  to  file  amended  pleadings,  thus  treating  the  original 
ones  as  functus  offlcio  and  leaving  nothing  to  which  restoration  could 
be  made. 

Original  application  by  the  State,  on  the  relation  of  Mayme 
Ronan  Juckem,  for  a  writ  of  mandate  against  the  District  Court 
of  the  Second  Judicial  District  in  and  for  the  County  of  Silver 
Bow,  and  J.  J.  Lynch,  a  Judge  thereof.    Writ  denied. 

Messrs.  Nolan  dk  Donovan  and  Messrs.  Walker  eft  Walker,  for 
Relatrix,  submitted  a  brief  j  Mr.  T.  F,  Nolan  argued  the  cause 
orally. 

Mr.  Peter  Breen  and  Mr.  H.  K.  Jones,  for  Respondents,  sub- 
mitted a  brief ;  Mr.  Jones  argued  the  cause  orally. 
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MB.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
oourt- 

Eatherine  Bonan  Morressey  died,  in  the  city  of  Butte,  on 
the  twenty-eighth  day  of  March,  1919.  On  April  17,  1919, 
Edward  Morressey,  husband  of  decedent,  filed  hiB  petition  for 
letters  of  administration,  which  was  duly  noticed  for  hearing, 
and  thereafter  relatrix  filed  her  written  objections  and  oppo- 
sition to  such  petition,  and  thereupon  petitioner  filed  written 
motion  to  strike  from  said  written  opposition  and  objections 
certain  alleged  irrelevant  and  immaterial  matter.  The  motion 
was  sustained,  and  the  matter  stricken  on  the  fifteenth  day  of 
November,  1919,  and,  as  the  minute  entry  of  the  court  recites : 
"Said  objector,  upon  application  of  her  counsel,  T.  F.  Nolan, 
Esq.,  is  given  thirty  days  to  file  amended  written  opposition  and 
objections."  The  entry  further  recites:  **To  which  ruling 
of  the  court  counsel  for  Mayme  Bonan  Juckem  excepted  and 
asked  for  and  was  by  the  court  granted  thirty  days  to  prepare 
and  serve  a  biU  of  exceptions."  Whether  or  not  relatrix  availed 
herself  of  the  opportunity  to  plead  over,  thus  requested  and 
granted,  does  not  appear,  as  the  certified  record  closes  with  the 
minute  entry  of  November  15, 1919. 

On  December  29,  1919,  relatrix  filed  in  this  court  her  afiSdavit 
and  petition  for  a  writ  of  mandate  to  compel  respondents  to  re- 
instate such  stricken  matter,  and  an  order  to  show  cause  why 
such  writ,  or  other  proper  writ  commanding  such  action,  should 
not  be  issued,  was  served  upon  respondents.  Bespondents  filed 
a  motion  to  quash,  and  without  waiving  their  rights  under  the 
motion  filed  an  answer  to  the  petition,  setting  up  and  submitting 
the  record. 

Except  as  otherwise  provided  in  the  title  on  **  Probate  Proceed- 
ings," the  general  rules  of  practice  and  procedure  in  civil 
matters  apply  to  probate  proceedings.  (Bev.  Codes,  sec.  7711.) 
[1]  Under  our  civil  practice,  **a  motion  to  strike  out  a  por- 
tion of  a  pleading  is  in  fact  and  in  substance  a  demurrer  to  that 
portion  attadced."  {Bank  of  Commerce  v.  Fuqua,  11  Mont. 
285,  28  Am.  St.  Bep.  461, 14  L.  B.  A.  588,  28  Pac.  291.) 
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Under  the  civil  practice,  when  a  trial  court  sustains  a  demur- 
[2}  rer  to  a  pleading,  two  courses  are  open  to  the  pleader: 
He  may  either  take  exception  to  the  ruling  of  the  court  and 
stand  upon,  his  original  pleading,  permit  the  matter  to  go  to 
judgment  and  test  the  correctness  of  the  court's  ruling  on  an 
appeal  from  the  judgment,  or  he  may  submit  to  the  ruling  of 
the  court  and  plead  over.  But  these  two  courses  are  antago- 
nistic in  principle  and  cannot  be  adopted  concurrently.  The 
first  is  in  opposition  to,  the  second  an  acquiescence  in,  the  ruling 
of  the  court. 

By  applying  for  and  being  granted  time  in  which  to  fur^ 
£3]  ther  plead,  relatrix  acquiesced  in  the  ruling  of  the  court, 
and  thereby  abandoned  her  original  pleading,  which  then  be- 
came functus  officio.  This  rule  has  been  so  firmly  established 
in  this  jurisdiction  by  a  long  list  of  authorities  that  it  cannot 
be  disregarded.  (Raymond  v.  Thexton,  7  Mont.  299,  17  Pac. 
258 ;  Neu^ett  v.  Meyendorff,  9  Mont.  254,  18  Am.  St.  Rep.  738,  8 
L.  R.  A.  440,  23  Pac.  333 ;  Oettings  v.  Buchanan,  17  Mont.  581, 
44  Pac.  77 ;  Butte  B.  Co.  v.  Clarke,  19  Mont.  306,  48  Pac.  303 ; 
Ben  Kress  Nursery  Co.  v.  Oregon  Nursery  Co,,  45  Mont.  494, 
124  Pac.  4:75;  Lekfeldt  Co.  v.  Justice,  wiUe,  p.  221, 187  Pac.  912.) 

In  the  case  of  Oettings  v.  Buchanan,  an  amended  complaint 
had  been  filed,  after  answer.  Defendant  then  asked  for  and 
was  granted  additional  time  within  which  to  file  an  amended 
answer.  The  court  held  that,  under  the  circumstances,  the  old 
answer  would  have  been  sufficient  answer  to  the  amended 
complaint,  and  would  have  been  so  treated  had  defendant 
elected  to  stand  on  the  old  answer.  The  court  then  says: 
"On  the  contrary,  he  himself  elected  to  file  a  new  answer. 
As  appears  from  the  record,  after  a  portion  of  the  time 
had  run  in  which  he  could  answer,  fifteen  days  were  granted 
him  in  which  to  plead  to  the  amended  complaint,  and  he 
participated  in  this  proceeding  of  the  court.'*  After  review- 
ing numerous  cases  in  point  in  both  England  and  this  country, 
the  court  concludes:  "We  are  of  the  opinion  that  the  defend- 
ant in  this  case  dearly  elected  to  consider  his  original  answer 
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as  also  functus  officio,  and  4hat,  by  his  conduct,  a  new  answer 
became  due,  and  that  for  want  of  the  same  default  was  properly 
entered." 

So  in  this  case,  by  her  action,  by  participating  in  the  proceed- 
[4]  ing  of  the  court,  asking  for  and  securing  time  beyond  that 
which  was  allowed  by  statute  in  which  to  plead  further,  relatrix 
elected  to  consider  her  original  objections  and  written  opposi« 
tion  functus  officio;  and  there  is  now  no  such  pleading  to  which 
the  stricken  matter  could  be  restored,  should  we  find  that  the 
court's  action  in  striking  it  was  erroneous.  Certainly,  it  cannot 
be  "restored"  to  the  amended  written  opposition  and  objections, 
if  such  were  filed  pursuant  to  the  permission  secured  by  relatrix 
on  her  own  motion. 

The  proceedings  are  dismissed,  and  it  is  ordered  that  respond- 
ents have  judgment  for  their  costs  and  disbursements  herein. 

Dismissed. 

Mr.  Chiep  Justice  Brantly  and  Associate  Justices  Hollo- 
WA.Y  and  HuBLY  concur. 

Mr.  Justice  CoopbBi  being  absent,  takes  no  part  in  the  fore- 
going decision. 


SPAULDING,  Appellant,  v.  MAILLBT,  Respondent. 

(No.  4,366.) 
(Submitted  February  13,  1920.    Deeided  February  24,  1920.) 

[188  Pac.  377.] 

Attorney  and  (JUent — Contracts — Procuring  Pard4)n — Invalidity 
— Public  Policy — Costs — Witnesses — Mileage  and  Per  Diem. 

Contracts — Public  Policy — ^Definition. 

1.  "Public  policy"  i»  that  principle  of  law  which  holds  that  no  citizen 
can  lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the  public 
or  la  against  public  good,  and  is  declared  by  the  Constitution  and  stat- 
utes and,  in  the  absence  of  declarations  by  either,  by  the  decisions  of 
the  courts. 
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Bame — Attorney  and  Client — Procuring  Pardon — ^Validity  of  Contract. 

2.  Whether  a  contract  to  pay  for  Bervices  to  be  rendered  in  procuring- 
OT  attempting  to  procure  a  pardon  is  valid  or  void,  upon  the  theory 
that  euch  a  contract  contemplates  interference  with  the  pardoning  power^ 
depends  upon  the  character  of  the  services  contemplated. 

[As  to  the  validity  of  contract  to  procure  pardon  or  parole,  see  note  in. 
Ann.  Oas.  1917D,  890.] 

Same— Attorney  and  Client — Public  Policy. 

3.  Contracts  between  attorney  and  client  for  the  employment  and  com* 
pensation  of  the  former  for  his  services,  form  no  exception  to  the  rule- 
that  contracts  which  contravene  public  policy  are  invalid  and  cannot 
be  enforced. 

Same — Attorney  and  Client — Procuring  Pardon — When  Contract  Valid,  When 
not. 

4.  If  a  contract  between  an  attorney  and  one  convicted  of  crime,  to 
procure  the  latter's  pardon,  provides  for  the  rendition  of  purely  profes- 
sional services,  such  as  the  drafting  and  presentation  of  a  petition,  the 
eollection  of  information  regarding  the  convict,  ete.,  it  should  be  up- 
held; if,  however,  it  contemplates  favorable  action  through  personal 
influence  and  solicitation,  it  should  be  condemned  as  contrary  to  good 
morals  and  sound  public  policy. 

Same — Attorney  and  Client — Procuring  Pardon — Invalidity  of  Contract. 

5.  Heldf  that  a  contract  between  an  attorney  and  one  convicted  of  the 
crime  of  introducing  intoxicating  liquors  on  an  Indian  reservation, 
under  which  the  former  should  use  his  personal  influence  and  friendship 
with  a  United  States  district  attorney  to  secure  from  the  latter  a 
recommendation  for  the  convict's  pardon,  was  void  as  against  public 
policy,  the  facts  that  unlawful  means  in  carrying  out  the  contract  were 
not  resorted  to  nor  contemplated  and  that  no  injustice  resulted  to  anyone 
from  the  execution  of  the  contract  being  immaterial. 

Same — Public  Policy — Construction. 

6.  Courts  are  reluctant  to  declare  agreements  void  as  against  publie 
policy  if  by  any  reasonable  construction  they  can  be  upheld. 

Same— Rules  of  Interpretation — When  not  to  be  Resorted  to. 

7.  Resort  to  the  rules  of  interpretation  to  uphold  a  contract  is  not 
admissible  if  its  meaning  is  free  from  doubt. 

Same — Ambiguity — ^Construction. 

8.  Consideration  of  the  circumstances  surrounding  the  making  of  ar 
contract  and  the  probable  intent  of  the  parties,  may  be  had  only  wben^ 
the  agreement  is  ambiguous  in  some  of  its  terms. 

Ooste — Witnesses — Mileage  and  Per  Diem — Proper  Allowance. 

9.  In  the  absence  of  a  clear  showing  of  bad  faith  on  the  part  of  the- 
prevailing  party  in  calling  a  witness,  the  trial  court's  action  in  allow- 
ing him  mileage  and  per  diem  will  not  be  interfered  with  on  appeal, 
the  fact  that  the  testimony  was  immaterial  to  any  issue  made  by  the 
pleadings  not  changing  the  rule. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 

AonoN  by  C.  A.  Spaulding  against  Albert  Maillet.   Judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed. 
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Cause  submitted  on  briefs  of  Counsel. 

Mr.  A,  P.  Heywood,  for  Appellant. 

The  contract  sued  on  is  one  contemplatingr  the  services  of 
appellant  as  an  attorney  in  and  about  an  effort  to  procure  a 
pardon  for  the  respondent,  who  had  theretofore  pleaded  guilty 
to  a  felony,  to-wit,  that  of  introducing  liquor  upon  an  Indian 
reservation.  Under  the  evidence,  and  the  implied  finding  of 
the  trial  court  that  the  contract  was  entered  into,  appellant  was 
clearly  entitled  to  recover  unless  such  contract  can  be  said  to 
be  contrary  to  public  policy.  That  it  is  not  so  contrary  to  public 
policy  is  clear  upon  an  application  to  the  evidence  of  proper 
legal  principles  sustained  by  ample  authority.  (13  Corpus 
Juris,  pp.  433,  434;  6  B.  C.  L.,  p.  766;  Moyer  v.  Caniieny,  41 
Minn.  242,  42  N.  W.  1060.) 

One  of  the  leading  cases  on  the  subject  under  consideration 
is  that  of  Gordon  v.  Gordon,  168  Ky.  409,  Ann.  Cas.  1917D,  886, 
L.  R.  A.  (n.  s.)  1916D,  576,  182  S.  W.  220.  In  that  case  the 
court  of  appeals  of  Kentucky  had  under  consideration  a  contract 
practically  identical  with  the  one  in  the  case  at  bar,  save  and 
except  that  it  was  a  contract  to  secure  a  parole  instead  of  a 
pardon.  The  contract  was  held  not  to  contravene  public  policy 
notwithstanding  a  statute  of  that  state  denounced  a  penalty 
again/st  any  person  aiding  or  assisting  in  procuring  the  granting 
or  refusing  of  a  pardon,  where  such  services  were  to  be  rendered 
for  a  fee  or  reward.  Additionally  it  should  be  borne  in  mind 
that  by  proper  statutory  enactment,  and  by  the  rules  and  regu- 
lations of  the  Department  of  Justice,  it  has  been  provided  that 
a  person  convicted  of  a  crime  may  apply  for  a  pardon.  The 
object  of  the  contract  in  question,  therefore,  was  wholly  lawful, 
and  the  principle  laid  down  by  the  case  last  cited  becomes  neces- 
sarily applicable.  For  if  the  object  of  the  contract  is  lawful, 
and  no  unlawful  means  were  contemplated  or  used  in  carrying 
it  out,  it  assuredly  cannot  contravene  public  poliqy.  (See,  also, 
Bergen  v.  Frisbie,  125  Cal.  168,  57  Pac.  784;  Chadunck  v. 
Knox,  31  N.  H.  226,  64  Am.  Dec.  329 ;  McBratney  v.  Chandler, 


57  Mont.]  Spaulding  v.  Maillet.  821 

22  Kan.  692,  31  Am.  Rep.  213.)  Nor  is  it  important  whether 
respondent  believed  at  the  time  the  contract  was  entered  into 
that  improper  influence  would  be  brought  to  bear  in  performing 
the  same.     (MuUigm  v.  Smith,  32  Colo.  404,  76  Pac.  1063.) 

Messrs.  Patterson,  Heyfron  (fe  Simes,  for  Respondent. 

The  question  here  presented  is  as  follows:  Is  the  contract  of 
an  attorney  to  use  his  personal  influence  with  a  public  official 
to  secure  a  pardon  void  as  against  public  policy!  Perhaps  the 
clearest  statement  of  the  rule  is  found  in  the  annotation  to 
the  case  of  Oordon  v.  Gordon,  L.  R.  A.  1916D,  580,  as  follows : 
''Though  there  is  some  conflict  of  opinion,  contracts  entered 
into  to  obtain  a  pardon  or  commutation  of  sentence  have  gen- 
erally been  upheld  where  the  services  contemplated  are  not 
other  than  the  proper  presentation  of  the  case  before  the  par- 
doning power.  Where,  however,  personal  interest  enters  into 
the  success  of  the  contract,  or  the  use  of  personal  influence  is 
contemplated,  the  general  rule  is  that  the  contract  is  illegal  as 
against  public  policy  and  so  unenforceable."  In  fact,  the 
rule  that  a  contract  for  the  use  of  personal  influence  to  affect 
the  action  of  a  public  official  is  always  void,  whether  it  pertain 
to  legislative,  executive  or  judicial  action.  (6  R.  C.  L.  741; 
Deering  &  Co.  v.  Cunningham,  63  Kan.  174,  54  L.  R.  A.  410, 
65  Pac.  263 ;  Moore  v.  Hyde,  39  S.  D.  196,  163  N.  W.  707.) 

In  the  case  of  Bremsen  v.  Engler  (1883),  17  Jones  &  3. 
(N.  Y.)  172,  it  was  held  that  a  contract  to  procure  a  pardon 
made  by  a  person  who  was  not  an  attorney  would  be  objection- 
able because  it  would  appear  on  its  face  that  the  means  to  be 
employed  were  influence  or  personal  solicitation  or  some  others 
equally  objectionable. 

The  essence  of  the  illegality  in  this  case,  lies  in  the  fact  that 
it  was  sought  to  influence  official  action,  not  by  an  appeal  to 
reason  or  argum^it^  but  by  an  appeal  to  personal  friendship; 
this  is  fundamentally  illegal.  Moreover,  the  illegality  was  in- 
creased by  the  fact  that  the  personal  friendship  was  said  to 
be  used  for  a  pecuniary  consideration.    Either  one  of  these 

67  Mont.— 21 
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elements  makes  the  oontract  illegal.  {Chippewa  Yattey  etc. 
22.  Co.  V.  St.  Paul  &  0.  R.  Co.,  75  Wis.  224,  6  L.  R.  A.  601,  44 
N.  W.  17.)  The  underlying  principles  of  all  cases  like  the 
above  are  clearly  set  forth  in  the  case  of  Buck  v.  First  Nat. 
Bank,  27  Mich.  293,  15  Am.  Rep.  189. 

MR.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

In  June,  1917,  Albert  Maillet  entered  a  plea  of  guilty  to  the 
charge  of  introducing  intoxicating  liquors  on  an  Indian  reser- 
vation,  and  was  sentenced  to  imprisonment  in  the  county  jail 
of  Lewis  and  Clark  county  for  sixty  days  and  to  pay  a  fine 
of  $100.  Immediately  after  judgment  was  pronounced,  Maillet 
employed  C.  A.  Spaulding,  an  attorney  engaged  in  the  practice 
of  the  law  at  Helena,  to  prepare  a  petition  to  the  President  for 
a  pardon.  The  services  were  rendered  and  paid  for,  and  the 
employment  terminated.  Several  days  passed,  and  Maillet,  not 
having  heard  from  his  petition,  called  Mr.  Spaulding  to  the  jail 
to  obtain  his  opinion  as  to  the  cause  of  the  delay,  and  was  in- 
formed that  it  was  doubtless  due  to  the  failure  to  have  the  peti- 
tion accompanied  by  a  favorable  recommendation  of  the  United 
States  district  judge  or  district  attorney.  Maillet  then  inquired 
whether  Mr.  Spaulding  would  undertake  to  secure  the  necessary 
recommendation,  and  what  followed  is  told  by  Mr.  Spaulding- 
in  his  testimony,  given  upon  the  trial  of  this  case,  as  follows: 
'*I  said  to  him,  'If  I  am  to  represent  you  in  this  matter,  using^ 
my  personal  friendship  to  go  to  the  district  attorney's  ofSce 
aud  secure  that  kind  of  a  recommendation  for  you,  I  am  going 
to  make  a  substantial  charge.'  He  said,  'What  do  you  mean 
by  a  substantial  charge t'  I  said,  'I  will  charge  you  $300.'  He 
said  that  was  satisfactory,  and  I  needn't  worry  about  the 
money;  that  it  would  be  forthcoming  as  soon  as  we  received 
the  pardon,  or  commutation  of  his  sentence;  he  didn't  care  par- 
ticularly which  it  was ;  his  idea  was  to  get  back  to  his  wife,  or 
get  back  to  his  farm.  His  wife,  I  think,  was  over  here  at  the 
time,  and  I  think  I  saw  her  on  one  or  two  occasions  at  the  jail. 


57  Mont]  Spauldino  v.  Maillet.  323 

Acting  under  that  arrangement,  that  I  have  mentioned,  I  went 
to  Mr.  Homer  Murphy,  whom  I  have  known  for  a  good  many 
years,  who  is  a  very  dose  personal  friend  of  mine.  He  is  aasist- 
ant  United  States  attorney  for  this  district,  and  was  at  that  time 
and  I  asked  him  if  he  woiQd,  as  a  personal  favor  to  me,  send  off 
a  telegram  to  the  Department  of  Justice,  recommending  that 
favorable  action  be  had  in  Maillot's  case.  I  think  the  suggestion 
came  from  someone — I  am  not  certain  who  it  came  from — at 
any  rate  Mr.  Heyfron  came  over  from  Missoula  about  it,  and 
had  an  examination  of  Maillet  made  as  to  his  physical  condition 
not  being  good,  as  an  additional  reason  for  aeking  leniency  from 
the  Department  of  Justice.  Acting  at  my  request,  Mr.  Murphy 
wrote  out  in  my  presence  there  in  the  federal  building  a  lengthy 
telegram  to  the  attorney  general.  I  cannot  recall  the  date  of  it ; 
but  I  know  the  telegram  in  some  respects  was  not  quite  satis- 
factory to  me.  At  any  rate,  I  thought  it  ought  to  be  made  a 
little  stronger  in  some  particulars,  and  my  recollection  is  that 
it  was  strengthened,  and  some  suggestions  of  my  own  incorpo- 
rated in  it.  In  addition  to  that  I  wrote  to  Congressman  Evans 
on  behalf  of  Maillet.  He  said  that  he  knew  that  his  people 
knew  Evans;  and  we  awaited  returns."  About  August  15, 
the  President  commuted  the  sentence  to  expire  at  once,  but  did 
not  remit  the  fine.  Thereafter  this  action  was  brought  to  re- 
cover the  agreed  compensation.  Issues  were  joined,  and  a  trial 
had  to  the  court  without  a  jury,  which  resulted  in  a  judgment 
dismissing  the  action  and  for  defendant's  costs.  From  that 
judgment  this  appeal  is  prosecuted. 

The  trial  court  held  that  the  contract  contravenes  the  public 
policy  of  the  state  and  is  void,  and  the  correctness  of  that  con- 
clusion is  drawn  in  question  here. 

Public  policy  is  that  principle  of  law  which  holds  that  no 
[1]  citizen  can  lawfully  do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  public  good.  (Lawsan  v. 
Cobban,  38  Mont.  138,  99  Pac.  128.)  The  public  policy  of  the 
state  is  declared  by  the  Cionstitution  and  statutes,  and,  in  thd 
absence  of  declarations  by  either^  then  by  the  decisions  of  the 
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courts.  (ParcTien  v.  Chessman,  49  Mont.  326,  Ann.  Cas.  1916A, 
[2]  681,  142  Pac.  631,  146  Pac.  469.)  In  tie  early  English 
and  American  cases  it  was  held  quite  uniformly  that  any  con- 
tract to  pay  for  services  rendered  in  procuring,  or  attempting 
to  procure,  a  pardon  was  void  upon  the  theory  that  such  a  con- 
tract contemplated  interference  with  the  pardoning  power,  which 
should  be  as  free  from  improper  bias  or  influence  as  the  trial 
of  the  convict  before  the  court.  {Norman  v.  Cole,  3  Esp.  253; 
McOUVs  Adnur,  v.  Burnett,  7  J.  J.  Marsh.  (Ky.)  640;  Hatzfield 
V.  GvXden,  7  Watts  (Pa.),  152,  31  Am.  Dec.  750;  Kribben  v. 
Hay  craft,  26  Mo.  396.)  By  the  more  recent  decisions  the  rule 
has  been  modified  to  the  extent  that  the  contract  will  be  declared 
to  be  valid  or  invalid,  depending  upon  the  character  of  the 
services  contemplated.  {Bergen  v.  Frisbie,  125  Cal.  168,  57  Pac. 
784;  6  E.  C.  L.  766.) 

The  facts  of  this  case  distinguish  it  from  any  other  to  which 
[3]  our  attention  has  been  directed,  but  the  principles  involved 
are  neither  novel  nor  difficult  of  application.  Contracts  between 
attorney  and  client  for  the  employment  and  compensation  of 
the  former  for  his  services  form  no  exception  to  the  rule  that 
contracts  which  contravene  public  policy  are  invalid  and  cannot 
be  enforced.     (2  B.  0.  L.  1041.) 

From  the  authorities  are  deducible  the  following  principles 
£4]  applicable  to  the  facts  of  this  case:  (a)  If  the  contract 
provides  for  the  rendition  of  purely  professional  services,  such 
as  the  drafting  and  presentation  of  a  petition  for  pardon,  the 
collection  of  information  regarding  the  convict,  his  former  course 
of  conduct,  his  deportment  since  the  commission  of  the  offense, 
the  probability  of  his  reformation,  and,  generally,  the  prepara- 
tion and  submission  of  arguments  addressed  to  the  judgment 
of  the  proper  officer,  and  services  of  like  character,  it  should  be 
upheld.  {Trist  v.  ChM,  21  Wall.  441,  22  L.  Ed.  623;  Buck 
V.  Bank,  27  Mich.  293, 15  Am.  Rep.  189 ;  McBratney  v.  Chandler, 
22  Kan.  692,  31  Am.  Rep.  213 ;  Chadtvick  v.  Knox,  31  N.  H.  226, 
64  Am.  Dec.  329 ;  Moyer  v.  Cantieny,  41  Minn.  242,  42  N.  W. 
1060.)     (b)  If  the  contract  contemplates  the  introduction  of 
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personal  influence  and  solicitation  as  elements  in  procuring 
favorable  action  from  those  in  authority,  then  it  should  be  con- 
demned aa  contrary  to  good  morals  and  sound  public  policy. 
{Moore  v.  Hyde,  39  S.  D.  196, 163  N.  W.  707 ;  Hovlton  v.  NicJiol, 
93  Wis.  393,  57  Am.  St.  Rep.  928,  33  L.  R.  A.  166,  67  N.  W.  715 ;  2 
R.  C.  L.  1041 ;  6  R.  C.  L.  741,  766 ;  13  C.  J.  433 ;  note  to  Gordon  v. 
Gordon,  L.  R.  A.  1916D,  580.)  Personal  influence  in  such  mat^ 
ters  is  not  the  subject  of  bargain  and  sale — ^is  not  a  vendible 
article  in  our  system  of  laws;  and  to  anyone  who  assumes  to 
sell  his  influence,,  the  courts  will  not  lend  their  aid  to  collect 
the  price.  {Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539 
[see,  also,  Rose's  U.  S.  Notes] ;  Chipperva  Valley  &  B.  Co.  v. 
Chicago  etc.  R.  Co.,  75  Wis.  224,  6  L.  R.  A.  601,  44  N.  W.  17.) 
The  reason  for  the  rule  is  obvious.  Public  office  is  a  public  trust 
to  be  exercised,  not  to  reward  friends  or  punish  enemies,  but 
solely  from  considerations  of  duty  and  for  the  public  good; 
therefore  there  cannot  be  room  for  the  introduction  of  the  ele- 
ment of  personal  influence  when  official  action  is  required. 

With  these  general  principles  in  view,  what  shall  be  said  of 
[6]  the  contract  in  question?  Its  terms  are  to  be  construed 
in  the  light  of  the  surrounding  circumstances.  Maillet  had  made 
application  for  pardon,  but  apparently  no  action  had  been  taken 
upon  it  by  the  authorities  at  Washington.  It  required  the  favor- 
able recommendation  of  the  district  judge  or  district  attorney. 
Mr.  Murphy  was  assistant  district  attorney,  and  apparently  had 
it  within  his  power  to  grant  or  refuse  the  recommendation. 
From  the  opening  sentence  of  plaintiff's  testimony  above,  it 
would  seem  dear  that  he  contracted  to  use  hia  personal  friend- 
ship with  the  assistant  district  attorney  as  the  means  for  obtain- 
ing the  desired  recommendation,  but  if  any  doubt  arises  upon 
this  subject,  the  construction  of  the  contract  by  the  plaintiff 
himself  eliminates  it  beyond  controversy.  He  testified:  "Act- 
ing under  that  employment,  I  went  to  Mr.  Murphy,  who 
is  a  very  dose  personal  friend  of  mine,  and  I  asked  him  if  he 
would,  as  a  personal  favor  to  me,  send  off  a  telegram  to  the 
Department  of  Justice,  recommending  that  favorable  action  be 
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had  in  Maillet's  case."  The  recommendation  was  requested, 
not  because  of  the  merits  of  Maillet's  application,  but  as  a  per- 
sonal favor  to  Mr.  Bpaulding.  It  is  insisted,  however,  that  this 
evidence  demonstrates  that  unlawful  meaus  in  carrying  out  the 
contract  were  neither  resorted  to  nor  contemplated.  If  this  be 
conceded,  it  does  not  aid  plaintiff,  for  that  is  not  the  test.  The 
supreme  court  of  the  United  States  has  said  that  contracts  of 
this  character  "are  void  as  against  public  policy  without  refer- 
ence to  the  question  whether  improper  means  are  contemplated 
or  used  in  their  execution.  The  law  looks  to  the  general  ten- 
dency of  such  agreements,  and  it  closes  the  door  to  temptation 
by  refusing  them  recognition  in  any  of  the  courts  of  the  coun- 
try." {Tool  Co.  V.  Norris,  2  Wall.  45,  17  L.  Ed.  868  [see, 
also,  Rose's  U.  S.  Notes] ;  see,  also.  Veering  dk  Co.  v.  Cunmng- 
ham,  63  Ean.  174,  54  L.  B.  A.  410,  65  Pac.  263 ;  KuKn  v.  BuU, 
251  Pa.  348,  Ann.  Cas.  1917D,  415,  96  AU.  977.) 

The  contract  clearly  contemplated  the  employment  of  personal 
influence  and  solicitation,  and  this  is  forbidden  by  public  policy. 
Section  5051,  Revised  Codes,  provides:  "That  is  not  lawful 
which  is  •  •  •  (2)  contrary  to  the  policy  of  express  law, 
though  not  expressly  prohibited;  or  (3)  otherwise  contrary  to 
good  morals." 

It  is  no  argument  to  say  that  no  injustice  resulted  to  anyone 
from  the  execution  of  the  contract.  A  reversal  of  this  judgment 
would  constitute  a  vindication — a  judicial  approval  of  an  agree- 
ment which,  to  an  unscrupulous  attorney,  would  warrant  em- 
ployment for  the  most  vicious  lobbying  purposes. 

The  statutes  of  this  state  recognize  the  right  of  parties  to 
[6-8]  enter  into  contracts,  and  the  courts  are  ever  reluctant 
to  declare  their  agreements  void  as  against  public  policy,  and 
will  refuse  to  do  so  if  by  any  reasonable  construction  they  may 
be  upheld ;  but  the  right  to  contract  has  very  substantial  limi- 
tations imposed  by  section  5051  above,  and  other  provisions  oi 
the  law,  and  resort  to  the  rules  of  interpretation  to  uphold  a 
contract  is  never  admissible  if  the  meaning  of  the  contract  is 
free  from  doubt.     (Ming  v.  Pratt,  22  Mont.  262,  56  Pac.  279.) 
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Consideration  of  the  surrounding  circumstances  and  the  prob- 
able intent  of  the  parties  may  be  had  only  when  the  contract 
is  ambiguous  in  some  of  its  terms.  {BvUard  v.  Smith,  28  Mont. 
387,  72  Pac.  761.)  The  terms  of  the  contract  in  question,  as 
they  are  laid  bare  by  the  testimony  of  the  plaintiff,  seem  to  us 
to  admit  of  but  one  construction,  and  that  the  erne  given  above. 

Error  is  predicated  upon  the  refusal  of  the  trial  court  to  strike 
[9]  from  defendant's  cost  bill  the  items  for  per  diem  and 
mileage  of  the  witness  Outz.  It  is  insisted  that  the  evidence 
given  by  the  witness  was  altogether  immaterial  to  any  issue 
made  by  the  pleadings.  The  contention  is  determined  adversely 
to  the  plaintiff  by  the  former  holding  of  this  court.  In  Isman 
V.  Altenbrand,  42  Mont.  188,  111  Pac.  849,  this  same  question 
was  presented  and  disposed  of  as  follows:  ''It  is  true  that  the 
testimony  of  the  witness  Roberts  was  mostly  hearsay;  but  it 
often  happens  that  in  the  conduct  of  trials  witnesses  fail  to  give 
competent  or  material  evidence  and  are  excused  without  having 
been  of  any  material  assistance  to  the  party  calling  them.  In 
the  absence  of  bad  faith,  however,  it  has  never  been  the  prac- 
tice to  refuse  to  tax  the  mileage  and  'per  diem  of  such  witnesses 
against  the  defeated  party.  Bad  faith  in  such  a  case  must  be 
clearly  shown  to  the  satisfaction  of  the  court.*' 

The  trial  court  was  apparently  not  satisfied  from  the  showing 
made  that  the  defendant  acted  in  bad  faith  in  calling  the  wit- 
ness Qutz,  and  we  are  not  warranted  in  interfering  with  its  con- 
clusion. 

The  judgment  is  affirmed.  .  ^        _ 

'Afflfmea. 

Mb.  Chief  Justice  Bbantly  and  Assooiatb  Justices  Hubly 
and  Matthews  concur. 

Mb.  Justice  Coopeb,  being  abBent,  takes  no  part  in  the  fore- 
going decision. 

Rehearing  denied  March  22, 1920. 
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STATB  BX  SEZi.   JERRY,  Relator,  v.  DISTRICT   COURT 

ET  All.,  Respondents. 

(No.  4,546.) 
(8abmitted  January  19,  1920.    Decided  February  24,  1920.) 

[188  Pac.  365.] 

Supervisory  Control — Default  Judgment — Vacation — Irregular- 
ity in  Summons — Harmless  Error. 

Summons — Indorsement  of  Name  of  Plaintiff's  Attorney — ^Purpose  of  Re- 
quirement. 

1.  The  purpose  of  the  requirement  of  section  6515,  Revised  Codes,  that 
the  name  of  plaintiff's  attorney  must  be  indorsed  on  the  summons,  is 
to  adTise  defendant  who  plaintiff's  attorney  is,  so  that  he  may  know 
to  whom  notice  must  be  given  of  any  step  he  may  deeire  to  take  in  his 
defense. 

Same — Failure  of  Indorsement  of  Attorney's  Name — Insufficient  Ground  for 
Vacation  of  Default  Judgment. 

2.  Heldf  on  application  for  writ  of  supervisory  control  to  annul  an 
order  vacating  a  default  judgment  made  because  the  name  of  plaintiff's 
attorney  had  not  been  indorsed  on  the  summons,  that  defendant  having 
been  served  with  a  copy  of  the  complaint  upon  which  appeared  the  name 
of  such  attorney  and,  in  pursuance  of  the  knowledge  thus  gained,  dis- 
cussed a  compromise  of  the  case  with  him,  the  substantial  rights  of 
defendant  were  not  injuriously  affected  by  the  omission,  and  that 
vacation  of  the  judgment  was  error. 

District  Courts — Procedural  Irregularities — Harmless  Error. 

S.  Under  section  6593,  Revised  Codes,  district  courts  must,  at  every 
stage  of  a  case,  disregard  procedural  irregularities  and  omissions  which 
do  not  affect  the  substantial  rights  of  the  parties. 

Supervisory  Control — ^Lies  When. 

4.  The  fact  that  an  appeal  is  available  to  relator  on  application  for 
writ  of  supervisory  control  is  not  conclusive  of  his  right  to  the  relief 
prayed  for,  if  the  case  presented  is  exigent  and  the  remedy  by  appeal 
is  inadequate. 

Original  application  by  the  State,  on  the  relation  of  H.  E. 
Jerry,  for  writ  of  supervisory  control  to  annul  an  order  of  the 
District  Court  of  the  Eighteenth  Judicial  District  in  and  for 
the  county  of  Hill,  vacating  a  default  judgment.  Order  an- 
nulled. 

Mr.  Frank  N.  Utter  and  Messrs,  Mclntire  dk  Murphy,  for 
Relator,  submitted  a  brief;  Mr.  Homer  O.  Murphy  argued  the 
cause  orally. 
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Mr.  Jo8.  P.  Donnelly,  for  Bespondents^  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Original  application  to  this  court  for  an  order  under  its  super- 
visory power  to  annul  an  order  of  the  district  court  of  Hill 
county  vacating  a  judgment. 

On  October  3,  1919,  the  relator  commenced  an  action  in  the 
district  court  of  Hill  county  against  M.  O'Connell,  to  recover 
of  him  damages  for  injury  alleged  to  have  been  done  by  him 
to  relator's  property.  Because  of  his  failure  to  obtain  service 
of  the  original  summons  issued  upon  the  filing  of  the  complaint, 
the  relator  procured  the  isstiance  of  an  alias  summons.  This 
was  served  on  0 'Council  by  delivery  to  him  of  a  copy  attached 
to  a  copy  of  the  complaint.  It  did  not  set  forth,  either  on  its 
face  or  by  indorsement  on  the  back,  the  name  of  relator's  attor- 
ney, but  the  complaint  and  the  copy  served  on  0 'Council  were 
signed  by  the  attorney,  and  his  name  was  indorsed  thereon. 
After  service  and  before  0 'Council  was  in  default,  he  called  on 
the  attorney  of  relator  at  his  office  and  discussed  with  him  a 
possible  compromise  of  the  action,  saying  that  he  still  had  five 
days  in  which  to  appear  to  make  his  defense.  No  appearance 
was  thereafter  made  by  him.  His  default  was  entered,  and, 
ui)on  proof  furnished  by  the  relator,  judgment  rendered  and 
entered  on  November  13,  1919.  Execution  was  thereupon 
issued,  and  levy  made  by  the  sheriif  thereunder  upon  0 'Cou- 
ncil's  property  sufficient  to  satisfy  the  judgment.  On  December 
30,  1919,  0 'Council  applied  to  the  court  for  an  order  vacat- 
ing and  setting  aside  the  judgment,  the  execution  and  all  pro- 
ceedings under  it,  and  directing  the  property  held  by  the  sheriff 
to  be  returned  to  O'Connell,  on  the  sole  ground  that  the  name 
of  relator's  attorney  was  not  indorsed  upon  the  alias  summons. 
The  application  was  made,  and  the  order  was  granted  without 
notice  to  relator.  Thereupon  this  proceeding  was  brought  to 
have  the  order  annulled.    In  response  to  the  order  to  show  cause 
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issued  by  this  court,  the  defendant  court  appeared  by  counsel 
and  filed  a  motion  to  quash  and  to  dismiss  the  proceeding,  alleg* 
ing  several  grounds,  all  of  which  are  included  in  the  general 
ground  that  the  facts  stated  in  the  petition  are  not  sufficient 
to  warrant  relief.  Upon  the  questions  so  raised,  the  proceeding 
was  submitted  for  final  decision. 

1.  The  provisions  of  the  Revised  Codes  pertinent  here  are  the 
following:  Section  6515,  after  prescribing  the  form  and  con- 
tents of  the  summons  in  a  civil  action,  declares:  ''The  name 
of  the  plaintiff's  attorney  must  be  indorsed  on  the  summons.'' 
Section  6518  prescribes  how  the  summons  must  be  served.  It 
contains  this  provision:  "A  dopy  of  the  complaint  must  be 
served  with  the  summons,  unless  one  or  more  defendants  are 
residents  of  the  same  county,  in  which  case  a  copy  of  the  com- 
plaint need  only  be  served  upon  one  of  such  defendants."  Sec- 
tion 8061  provides:  «<  •  •  •  The  Code  establishes  the  law 
of  this  state  respecting  the  subjects  to  which  it  relates,  and  its 
provisions,  and  all  proceedings  under  it,  are  to  be  liberally  con- 
strued with  a  view  to  effect  its  objects  and  to  promote  justice." 
Section  6593  declares:  ''The  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
parties,  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect." 

We  think  that  if  any  force  is  to  be  given  to  the  last  three  se<v- 
tions,  construed  in  connection  with  section  6515,  the  order  com- 
plained of  was  wholly  unwarranted.  It  is  true  that  the  lan- 
guage of  section  6515  is  mandatory  in  terms.  Hence  this  court 
has  consistently  held  that  an  omission  by  the  clerk  to  embody 
in  the  summons  the  contents  prescribed  by  it,  or  to  subscribe 
his  name,  or  to  affix  his  seal  to  it  renders  it  fatally  defective, 
80  that,  by  service  of  it,  the  court  does  not  acquire  jurisdiction 
of  the  defendant.  {Sauoyer  v.  Robertson,  11  Mont.  416,  28  Pac. 
466 ;  Choate  v.  Spencer,  13  Mont.  127,  40  Am.  St.  Rep.  425,  20 
L.  R.  A.  424,  32  Pac  651;  Sharmm  v.  Huot,  20  Mont.  555, 
63  Am.  St.  Rep.  645,  52  Pac.  558 ;  Duluth  Brewing  Co.  v.  AUen^ 
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51  Mont.  89^  149  Pac.  494.)  There  was  not  in  this  case  a  com- 
pliance with  the  provision  quoted  above;  for  the  name  of  the 
attorney  did  not  appear  upon  the  summons  at  aU,  but  at  the 
end  of  the  complaint  and  by  indorsement  on  the  back  of  it.  The 
[1]  evident  purpose  of  requiring  the  indorsement  is  to  fur- 
nish the  defendant  with  knowledge  who  the  attorney  of  the 
plaintiff  is,  so  that  he  may  know  to  whom  notice  must  be  given 
of  any  step  he  may  desire  to  take  in  his  defense.  (Shinn  v. 
Cummins,  65  Cal.  98,  3  Pac.  133;  Foore  v.  Simon  Piano  Co., 
18  Idaho,  167,  108  Pac.  1038.) 

If  it  were  not  apparent  that  O'Connell  did  not  suffer  preju- 
[2]  dice  by  the  clerk's  omission,  we  should  be  inclined  to 
dismiss  this  application,  for  the  provision  is  expressed  in  the 
same  mandatory  terms  as  are  all  the  other  provisions  contained 
in  the  section;  but  section  6518  requires  a  copy  of  the  complaint 
to  be  served  with  the  summons.  The  name  of  relator's  attorney 
appeared  at  the  bottom  of  this  copy  and  upon  the  back  of  it. 
That  O'Oonnell  gained  from  this  the  knowledge  which  section 
6515  requires  to  be  given  him  by  the  summons  is  apparent  from 
the  fact  that  he  called  on  relator's  attorney  at  his  office  and  dis- 
cussed a  compromise  of  the  case  with  him.  Under  these  cir- 
cumstances we  think  the  maxim,  ''When  the  reason  of  a  rule 
ceases,  so  should  the  rule  itself,"  applies.  (Rev.  Codes,  sec. 
6178.)  This  seems  necessary  when  we  consider  that  by  section 
8061  the  Code  and  all  proceedings  under  it  "are  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  to  promote  jus- 
tice." In  addition  to  this  injunction,  the  courts  are  commanded 
by  section  6593  to  disregard  any  error  or  defect  which  does  not 
affect  the  substantial  rights  of  the  parties.  Commenting  upon 
this  section,  in  Copenhaver  v.  Northern  Pac.  Ry.  Co.,  42  Mont. 
[8]  453,  113  Pac.  467,  this  court  said :  "We  doubt  if  the  bench 
and  bar  of  the  state  have  given  this  statute  the  consideration, 
scope,  force  and  effect  to  which  it  is  entitled.  It  is  plain  and 
requires  no  interpretation.  This  court  is  commanded  to  give 
judgment  on  appeal  without  regard  to  errors  which  do  not  affect 
the  substantial  rights  of  the  parties.    The  statute  was  designed 
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to  prevent  reversals  of  causes  wherein  substantial  justice  has 
already  been  done.  It  was  intended  to  put  a  speedy  end  to 
litigation,  when  that  object  can  be  attained  without  injustice." 
What  was  there  said  had  reference  particularly  to  the  duty  of 
this  court  in  reviewing  cases  brought  here  by  appeal ;  but  the 
statute  is  directed  none  the  less  to  the  district  courts,  and  it  is 
equally  their  duty  at  every  stage  of  every  case  to  obey  its  in- 
junction. Therefore,  though  the  clerk  did  not  obey  the  man- 
datory direction  of  section  6515,  O'Connell  could  not,  after 
having  been  informed  of  the  name  of  the  attorney  and  having 
acted  upon  this  information,  claim  that  his  substantial  rights 
had  been  affected  in  the  least. 

The  supreme  court  of  Idaho  has  held  that,  since  a  provision 
similar  to  that  in  section  6515,  supra,  has  no  reference  to  the 
form  and  contents  of  the  summons,  it  is  merely  directory,  and 
hence,  when  service  is  by  publication,  the  omission  to  print  the 
name  of  the  attorney  with  the  published  summons  is  not  fatal. 
(Foore  v.  Simon  Piano  Co.,  9upra.)  We  are  not  disposed  to  go 
80  far  as  this,  because  it  is  not  necessary.  We  are  not  ready 
to  say  that  when  there  are  two  or  more  defendants  residing  in 
the  same  county,  the  information  conveyed  to  one  of  them  by  the 
copy  of  the  complaint,  as  here,  though  acted  upon  by  him,  would 
be  a  sufficient  compliance  with  the  statute  as  to  the  one  or  more 
defendants  not  served  with  such  a  copy.  We  go  no  further 
than  to  hold  that  under  the  circumstances  of  the  instant  case 
the  defendant  ought  not  to  be  heard  to  complain  that  he  suffered 
prejudice. 

Several  cases  are  cited  by  counsel  for  relator  in  support  of 
their  position  that  the  respondent  court  was  in  error  in  vacating 
the  judgment.  None  of  them  are  directly  in  point  in  their  facts, 
but  all  of  them  support  the  conclusion  that  a  defendant  who 
cannot,  or  does  not,  show  that  he  has  suffered  prejudice  is  not 
entitled  to  complain  of  the  clerk's  omission.  We  cite  those 
which  are  more  directly  in  point:  SMnn  v.  Cttmrnins,  supra; 
Foore  v.  Simon  Piano  Co,,  supra;  Serrano  v.  Berdiel,  22  Porto 
Rico,  416 ;  People  v.  Wrin,  143  Cal.  11,  76  Pac.  646  j  Lee  v.  Clark, 
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53  Minn.  315,  55  N.  W.  127;  Mdbhett  v.  Vich,  53  Wis.  158, 
10  N.  W.  84. 

2.  It  is  true  that  relator  has  an  appeal  from  the  order.  That 
[4]  this  is  so,  however,  is  not  conclusive  of  his  right  to  relief 
in  this  proceeding.  In  the  early  case  of  State  ex  rel.  Whiteside 
V.  District  Court,  24  Mont.  539,  63  Pac.  395,  this  court  held  that 
this  proceeding  may  be  resorted  to  even  though  the  relator  has 
an  appeal,  if  the  case  is  exigent  and  the  remedy  by  appeal  is 
inadequate.  It  appears  that  the  relator  had  secured  certain  sat- 
isfaction of  his  judgment  by  a  levy  by  the  sheriff  upon  sufficient 
property  belonging  to  O'Connell.  The  sheriff  was,  by  the  order 
of  the  district  court,  directed  to  release  the  levy  and  return  the 
property  to  O'Connell.  In  the  meantime,  pending  the  appeal 
which  in  regular  course  could  not  be  heard  earlier  than  after 
the  lapse  of  two  years,  the  property  would  be  almost  certainly 
disposed  of,  and  the  relator  thus  -defeated  in  having  satisfaction 
of  his  judgment.  In  our  opinion,  this  made  the  case  sufficiently 
exigent  to  justify  his  application  to  this  court  for  relief. 

The  order  is  annulled. 

Order  annulled. 

Associate  Justices  Holloway,  Hukly  and  MAyrrnEws  con- 
cur. 

Mr.  Justice  Goopeb,  being  absent,  takes  no  part  in  the  fore- 
going decisioiu 
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INTERSTATE  LUMBER  CO.,  Rbspondbint,  v.  MAGILL- 
NEVIN  PLUMBING  &  HEATING  CO.,  Intbevbnbb  and 
Appellant. 

(No.  4,090.) 
(Submitted  Jkousltj  17,  1920.    Decided  Febmarj  24,   1920.) 

[188  Pac.  144.] 

Mechamcs*  Liens — InvaUdity — Defective  Notice — Error  in  Name 
of  Owner  of  Property — Intervention. 

Meehanies'  Liens — Oompliasee  With  Statutory  Beqniiements  Neeeflsarj  to 
Validity. 

1.  While  the  meehanie's  lien  statute  is  removal,  its  requirements  must 
be  complied  with. 

Same — ^Defective  Notice — ^Error  in  Name  of  Owner  of  Property. 

2.  A  notice  of  a  mechanic's  lien  claim  which  instead  of  setting  forth 
the  name  of  the  owner  of  the  property  sought  to  be  charged,  stated 
that  the  lienor  was  the  owner,  was  fatally  defectiTO. 

Same— Validity-i-How  Tested. 

8.  The  validity  of  a  mechanic's  lien  must  be  tested  by  the  description 
contained  in  it,  and  it  is  only  in  case  of  ambiguity  that  it  may  be  ex- 
plained and*  the  property  identified  by  oral  evidence. 

Same-— Intervention — I>e pendent  upon  What. 

4.  The  right  of  one  to  intervene  in  a  suit  to  foreclose  a  mechanic's  lien 
is  dependent  upon  the  existence  of  a  valid  lien  and  the  interest  he 
thereby  has  in  the  subject  matter  of  the  action  commenced  by  plain- 
tiff; hence  where  intervener's  notice  of  lien  was  so  defective  as  not 
to  support  the  lien,  a  demurrer  to  the  complaint  in  intervention  was 
properly  sustained  even  though  it  stated  a  eause  of  action  on  contract. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  McCler- 
nan,  Judge. 

Action  by  the  Interstate  Lumber  Company  against  Henry 
TJmhang  and  S.  W.  Billings  for  the  foreclosure  of  a  mechanic's 
lien,  in  which  the  Magill-Nevin  Plumbing  &  Heating  Company 
intervened.  A  demurrer  was  sustained  to  the  complaint  in 
intervention,  and  a  judgment  entered  in  favor  of  defendant 
Billings.    The  intervener  appeals.    Affirmed. 

Mr.  Ghas.  B.  Leonard  and  Mr.  Earle  N.  Oemherger,  for  Ap- 
pellant^ submitted  a  brief ;  Mr.  Leonard  argued  the  cause  orally. 
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Mr.  James  H.  Baldwin,  for  Bespondenti  submitted  a  brief  and 
argaed  the  cause  orally., 

MR.  JUSTICE  HURLY  delivered  the  opinion  of  the  court. 

In  an  action  instituted  by  the  Interstate  launber  Company 
against  Henry  Umhang  and  S.  W.  Billings  for  the  foreclosure 
of  a  mechanic's  lien,  the  Magill-Nevin  Plumbing  &  Heating  Com- 
pany, after  obtaining  leave  of  court,  filed  a  complaint  in  inter- 
vention, to  which  plaintiff  and  defendant  Umhang  each  filed 
answer.  Defendant  Billings  demurred  thereto.  The  demurrer 
was  sustained,  and  judgment  was  entered  in  favor  of  Billings 
as  against  the  intervener,  from  which  judgment  the  intervener 
appeals. 

The  pleadings  set  forth  that  Umhang  was  the  owner  of  cer- 
tain lots  in  Butte,  and  contracted  with  Billings  for  the  erection 
of  a  dwelling  thereon,  and  that  the  latter  entered  upon  the 
construction  of  a  building;  that  thereafter  Umhang  and  Billings 
engaged  the  plumbing  company  to  install  the  plumbing  in  the 
building;  also  that  for  use  in  the  construction  of  the  house 
Billings  purchased  lumber  from  the  plaintiff.  Thereafter  dur- 
ing the  statutory  period  the  plaintiff  and  the  intervener  each 
filed  liens  seeking  to  charge  the  property  with  the  value  of  the 
material  furnished  by  each. 

The  question  raised  by  the  demurrer  is  whether  the  lien  claim 
of  the  intervener  is  sufficient  in  law  to  constitute  a  valid  lien 
against  the  property.  The  notice  of  lien  claim,  so  far  as  mate- 
rial, is  as  follows: 

^'Magill-Nevin  Plumbing  &  Heating  Co.,  a  Corporation, 

Lienor, 

T. 

^' Henry  Umhang, 

Lienee. 

'*  Notice  is  hereby  given  that  the  Magill-Nevin  Plumbing  & 
Heating  Company  •  •  •  performed  woA  upon  and  fur- 
nished material  and  fixtures  for  that  certain  building  •  •  * 
designated  as  No.  129  East  Aluminum  street,  Butte,  Mont. 
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''That  said  material  and  fixtures  were  actually  furnished  and 
said  work  and  labor  were  actually  performed  in  the  improvement 
of  said  building  and  consisted  in  doing  plumbing  work  and  fur- 
nishing plumbing  material  for  said  building  in  accordance  with 
the  contract  and  according  to  the  account  hereto  attached  marked 
'Exhibit  A.' 

' '  That  said  work  and  labor  was  performed  and  said  materials 
and  fixtures  were  furnished  by  the  said  lienor  at  the  special  in- 
st€mce  and  request  of  said  lienee.    *    *    * 

''That  a  just  and  true  statement  of  the  account  therefor  is 
hereto  annexed,  marked '  Exhibit  A, '  and  made  a  part  hereof,  and 
that  the  same  is  a  just  and  true  account  of  the  amount  due, 
owing,  and  unpaid  said  lienor  by  said  lienee  on  account  of  said 
work  and  material,  after  allowing  all  credits,  to-wit,  $345. 

"That  the  said  lienor  is  the  owner  of  the  above-described  real 
estate,  including  said  building  thereon  situate. 

"That  the  said  Magill-Nevin  Plumbing  &  Heating  Company 

*  •  •  therefore  claims  a  lien  on  said  above-described  real 
estate    •    •    •    in  the  sum  of  $345,  together  with  interest 

•  *  •  from  July  9,  1914,  the  date  when  the  balance  was 
ascertained  as  the  amount  due,  owing,  and  unpaid  to  said  lienor 
by  said  lienee  for  work  and  labor  thereon  performed  and  fixtures 
and  materials  furnished  as  hereinbefore  set  forth." 

This  court,  in  the  case  of  Missoula  MercaniHe  Co.  v.  O'DonnsU, 
24  Mont.  65,  60  Pac.  594,  991,  upon  the  original  hearing,  and 
later,  after  a  rehearing,  held  clearly  and  unequivocally  that  a 
lien  which  fails  to  set  forth  the  name  of  the  owner  whose  inter- 
est is  sought  to  be  afifected  and  charged  is  fatally  defective.  In 
the  later  case  of  Cook  v.  Gallatin  B.  Co.,  28  Mont.  340,  72  Pac. 
678,  the  rule  established  in  the  O'Doniiell  Case,  supra,  was 
reafiQrmed. 

The  lien  set  forth  in  the  complaint  in  intervention  certainly 
fails  to  assert  a  claim  of  lien  against  the  property  of  Umhang, 
whose  property  is  sought  to  be  charged  with  the  lien  of  the 
[1, 2]    original  plaintiff.    In  so  many  words  it  says  that  the 
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lienor  (Magill-Nevin  Plumbing  &  Heating  Company)  is  the 
owner,  not  Umhang. 

The  rule  is  well  settled  in  this  state  by  many  decisions  of  this 
court,  commencing  with  Black  v.  AppolorUo,  1  Mont.  342,  that 
while  the  statate  is  remedial  in  character,  its  requirements  must 
be  complied  with.  As  said  in  McOlauflin  v.  Wormser,  28  Mont. 
177,  72  Pac.  428:  **The  manner  of  perfecting  a  mechanic's  lien 
consists  of  various  steps,  which  are  purely  statutory,  and,  while 
the  statute  is  in  some  respects  remedial  in  its  nature,  and  thus 
far  should  be  construed  liberally,  it  creates  a  new  right,  and  the 
statutory  proceedings  by  which  this  new  right  is  perfected  and 
enforced  must  be  strictly  followed.*' 

Instances  are  conceivable  wherein  an  owner  may  file  a  lien 
affecting  his  own  property — i,  e.,  where  the  owner  has  furnished 
material  to  a  tenant  to  be  used  in  improving  demised  premises — 
in  which  event  the  owner  might  possibly  file  a  lien  against  the 
property  for  the  purpose  of  reaching  the  tenant's  interest.  In 
this  case,  however,  it  clearly  appears  from  the  allegations  of  the 
complaint  that  Umhang  was  the  owner  of  the  property,  and  that 
it  is  against  his  property  that  the  foreclosure  is  attempted,  while 
the  lien  itself  asserts  a  claim  against  the  property  of  the  plain- 
tiff in  intervention,  thus  creating  a  variance  between  the  alle- 
gations in  the  body  of  the  complaint  and  the  statements  con- 
tained in  the  lien,  which  is  the  basis  of  the -cause  of  action 
asserted  by  plaintiff  in  intervention. 

Council  cites  us  to  the  case  of  Ivanhoff  v.  Teale,  47  Mont.  115, 
130  Pac.  972,  which  was  a  suit  for  the  enforcement  of  a  statu- 
tory lien;  the  complaint  stating  that  'Hhe  defendant  actually 
completed  all  the  work,"  etc.,  whereas  it  should  have  stated  that 
the  ** plaintiff"  did  the  work.  It  was  there  contended  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  because  of  this  error.  The  court  said:  ''This  contention 
\a  without  merit.  It  is  apparent  that  the  pleader,  in  drawing 
the  complaint,  inadvertently  substituted  the  term  'defendant' 
where  he  intended  to  use  the  term  'plaiatiff.'  At  most,  this  sub- 
stitution of  terms  served  only  to  render  the  pleading  open  to  ob- 

57  Mont. — 22 
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jection  by  special  demurrer  on  the  ground  of  uncertainty.  Such 
a  defect  is  waived  by  answer  to  the  merits."  However,  the 
grounds  of  demurrer  here  fully  reached  the  defect  in  question, 
and  there  has  been  no  answer  on  the  merits.  It  should  be  borne 
in  mind  also  that,  while  our  statute  permits  amendments  of  plead- 
ings, we  have  none  permitting  amendments  of  mechanics'  liens. 

Even  while  the  statute  (section  7291)  provides  that  any  error 
or  mistake  in  the  account  or  description  does  not  affect  the 
[3]  validity  of  the  lien  if  the  property  can  be  identified  by  the 
description,  the  validity  of  the  lien  must  be  tested  by  the  descrip- 
tion contained  in  it.  It  is  only  in  cases  of  an  ambiguity  that 
it  may  be  explained  and  the  property  identified  by  oral  evidence. 
{Johnson  v.  Erickson,  56  Mont.  550,  186  Pac.  1116.) 

In  Ooodrich  Ltmber  Co.  v.  Dcme,  13  Mont.  76,  81,  32  Pac 
282,  283,  it  was  said:  '*The  description  of  the  ground  is  per^ 
f  ectly  definite  and  certain.  The  only  difficulty  is  that  it  was  a 
wholly  wrong  description.*' 

Here,  in  view  of  the  allegations  of  the  complaint,  while  the 
lien  purports  to  state  the  name  of  the  owner,  the  lien  claim  states 
the  name  of  one  not  the  owner,  and  thereby  actually  fails  to 
state  the  name  of  the  owner,  or  the  person  whose  interest  is 
sought  to  be  charged. 

Appellant  contends  that,  becatuse  the  complaint  in  intervention 
[4]  states  a  cause  of  action  in  favor  of  the  plaintiff  in  inter- 
vention against  defendant,  Umhang  and  Billings,  on  contract, 
the  demurrer  should  not  have  been  sustained.  This  might  be 
true  were  plaintiff  in  intervention  merely  suing  on  such  contract, 
or  had  he  brought  an  independent  action  upon  the  lien,  with 
demand  for  judgment  for  the  amount  due  upon  the  contract. 
However,  here  it  seeks  relief  in  an  action  brought  by  another 
plaintiff.  Unless  plaintiff  in  intervention  has  an  interest  in 
the  subject  matter  of  the  original  action,  it  may  not  intervene. 
(Bev.  Codes,  sec.  6496.)  Its  right,  if  it  existed  at  all,  to  inter- 
vene, was  dependent  upon  the  ezistenoe  of  a  valid  lien  and  the 
interest  it  thereby  had  in  the  subject  matter  of  the  action  oom- 
menced  by  the  plaintiff  Interstate  Lumber  Company.    A  some- 
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what  analogous  situation  existed  in  Cooh  v.  Gallatin  fi.  Co., 
supra.  There  the  court  said:  *'The  alleged  fact  that  they  have 
a  cause  of  action  at  law  for  a  money  judgment  against  the  de- 
fendants, or  one  of  them,  is  not  of  itself  sufficient  to  warrant 
intervention  in  the  suit  of  plaintiffs  to  foreclose  a  lien,  however 
wiUing  the  plaintiffs  may  be  to  permit  the  interveners  to  come  in. 
^  *  *  Because  the  having  of  a  right  of  action  against  a  de- 
fendant (in  a  certain  cause  commenced  by  another)  for  the 
recovery  of  money  merely,  without  a  right  of  lien,  is  not  ground 
or  reason  for  intervention  in  a  cause  brought  by  another  party 
against  said  defendant,  we  conclude  that  the  demurrer  as  to 
«ach  of  the  alleged  causes  of  action  should  have  been  sustained." 
(See,  also,  Moreland  v.  Monarch  Mm.  &  MUl.  Co.,  55  Mont.  419, 
178  Pac.  175.) 

The  claim  of  lien  not  being  sufficient  to  aid  the  allegations  of 
the  complaint,  the  court  was  not  in  error  in  sustaining  the  de- 
murrer. 

The  judgment  appealed  from  is  therefore  affirmed. 

Affirmed. 

Mb.  Chiep  JusnoiB  Bbaktly  and  Assooiatb  JusncBS  Hollo- 
way,  MAorrHEWB  and  Coopbb  concur. 
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FERGUS  COUNTY  HARDWARE  CO.,  Respondent,  v. 

CROWLEY,  Appellant. 

(No.  4,128.) 
(Submitted  Febroary  25,  1920.    Decided  Maieh  8,  1920.) 

[188  Pac  374.] 

Statute  of  Frauds — Promise  to  Answer  for  Another's  Debt — 
When  Original  Obligation — Sales — Delivery — Variance. 

Statute  of  Frauds — Sales— Promise  to  Axumer  for  Another's  Debt — ^Whe» 
Original  Obligation. 

1.  Where  defendant  had  instructed  a  merchant  who  had  refused  t(^ 
extend  credit  to  a  third  person  to  send  the  goods  desired  to  such  person 
with  the  assurance  that  he  (defendant)  would  pay  for  them,  and  credit 
was  extended  solely  to  defendant,  the  obligation  to  pay  for  them  was 
original  and  not  affected  by  the  statute  of  frauds. 

On  the  question  of  eontemporaneous  promise  of  one  person  to  pay 
where  benefit  inures  to  another  as  a  promise  to  answer  for  the  default  of 
another  within  the  statute  of  frauds,  see  notes  in  15  la.  &  A.  (n.  1.)  214^ 
&2  Ii.  B.  A.  (n.  8.)  598. 

(340) 
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Same— Extension  of  Credit  to  Promisor— Billingr  of  Goods  to  and  Partial 
Payment  by  Another — Effeet. 

2.  The  f aete  that  the  goods  referred  to  above  were  charged  to  the  per- 
son to  whom  tiiey  were  sent  and  not  to  the  defendant,  that  bills  for 
them  were  rendei^  to  the  former  and  partial  payments  received  from 
him,  held  not  to  hare  been  conclusive  against  plaintiff,  but  subject  to 
explanation  en  the  question  to  whom  credit  was  extended. 

Sales — Delivery  to  Other  Than  Buyer — ^Variance. 

3.  Delivery  of  goods  to  one  designated  by  the  buyer  is  delivery  to  the 
hajer  himself;  hence  there  is  no  variance  between  an  allegation  of 
delivery  of  goods  to  the  buyer  and  proof  of  delivery  to  one  designated 
by  him. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  the  Fergus  County  Hardware  Company  against 
T.  £.  Crowley.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals. 

Affirmed. 

Mr.  E.  K.  Cheadle,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  8,  P.  Williams,  for  Bespondent,  submitted  a  brief;  Mr. 
Balph  J.  Anderson,  of  Counsel,  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  action  charges  that  between  May  26  and 
October  30,  1913,  plaintiff  sold  and  delivered  to  the  defendant 
at  his  special  instance  and  request  certain  goods,  wares  and  mer- 
chandise of  the  value  of  $515.77,  no  part  of  which  sum  has  been 
paid  except  $100  in  cash;  that  defendant  is  entitled  to  credit 
for  the  further  sum  of  $64  for  goods  returned,  and  that  there 
remains  unpaid  a  balance  of  $351.77.  The  answer  is  a  general 
denial.  The  trial  of  the  cause  resulted  in  a  verdict  for  plain- 
tiff, and  from  the  judgment  entered  thereon  and  from  an  order 
denying  a  new  trial,  defendant  appealed. 

The  evidence  on  behalf  of  the  plaintiff  is  to  the  effect  that 
£1]     C.  E.  Pentecost,  the  son-in-law  of  the  defendant,  had 
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previously  purchased  goods  from  plaintiff  upon  credit ;  that  he 
had  failed  to  meet  his  obligations,  and  had  executed  and  de- 
livered to  plaintiff  certain  worthless  checks ;  that  early  in  May,. 
1913,  he  was  engaged  upon  work  in  the  prosecution  of  which  he 
required  immediately  certain  goods  (gasoline  and  oil),  and 
ordered  them  from  the  plaintiff,  but,  because  of  the  facts  stated^ 
they  were  not  delivered,  and  plaintiff  refused  to  sell  to  him  fur- 
ther upon  credit;  that  defendant  came  to  plaintiff's  place  of 
business  to  inquire  the  reason  the  goods  had  not  been  delivered^ 
and  was  informed;  that  thereupon  he  said,  ''Send  this  stuff  out 
there,  and  I  will  pay  for  it";  that  later  Pentecost  sent  to  plain- 
tiff another  order  for  goods,  which  plaintiff  refused  to  fill  until 
defendant  could  be  notified,  and,  when  notified,  he  said,  "Qet 
the  stuff  out  there,  whatever  the  boys  want,  and  I  will  pay  for 
it";  that  the  goods  were  shipped  to  Pentecost  and  charged  upon 
plaintiff's  books  to  Pentecost;  that  bills  were  sent  to  Pentecost, 
and  that  Pentecost  paid  $100  on  account,  but  that  credit  was 
extended  solely  to  defendant,  Crowley. 

It  was  peculiarly  the  province  of  the  jury  to  pass  upon  the 
credibility  of  plaintiff's  witnesses,  and  the  general  verdict  is  in 
effect  a  finding  that  their  version  of  the  transaction  is  the  cor- 
rect one.  With  these  facts  found,  there  cannot  be  any  question 
that  Crowley's  obligation  was  an  original  one  not  affected  by 
[2]  the  statute  of  frauds.  While  it  will  be  conceded  that  the 
facts  that  the  goods  were  charged  to  Pentecost,  that  bills  for 
them  were  rendered  to  him  and  partial  payment  received  from 
him,  tend  strongly  to  indicate  that  the  sale  was  made  to  him, 
still  neither  any  one  of  the  facts  is,  nor  all  of  them  are,  conclu- 
sive against  the  plaintiff.  They  may  be  explained,  and  if  the 
jury  was  satisfied,  as  it  apparently  was,  that  the  sale  was  made 
altogether  upon  the  credit  of  Crowley  without  any  intention  of 
resorting  to  Pentecost  for  payment,  the  recovery  is  warranted. 
(25  B.  C.  L.  491,  492.)  This  entire  subject  has  been  covered 
so  fully  by  this  court  in  McOowan  Com.  Co,  v.  Midland  C  dk  L, 
Co.,  41  Mont.  211,  108  Pac.  655,  Foriman  v.  Leggerini,  51  Mont. 
238,  152  Pac.  33,  and  Breid&nback  Bros.  v.  Upper  Valley  Or- 
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chords  Co.,  ante,  p.  247,  187  Pae.  1006,  that  further  citation  of 
authorities  is  unnecessary. 

It  is  contended  that  there  is  a  fatal  variance  between  the 
[3]  pleadings  and  proof,  in  that  the  complaint  alleges  a  de- 
livery to  Crowley,  and  the  evidence  discloses  a  delivery  to  Pente- 
cost. The  evidence,  however,  goes  no  farther  than  to  indicate 
that  the  goods  were  shipped  to  Pentecost  by  direction  of  defend- 
ant, and  it  is  too  well  settled  to  be  open  to  question  that  delivery 
of  goods  to  one  designated  by  the  buyer  to  receive  them  is  de- 
livery to  the  buyer  himself.  (Wing  v.  Clark,  24  Me.  366; 
Blumenthal  v.  Oreenberg,  130  Cal.  384,  62  Pac.  599;  35  Cyc 
189;24R.C.L.  40.) 

No  error  appearing  in  the  record,  the  judgment  and  order  are 
affirmed. 

Affirmed. 

Mb.  Chusp  Justtcb  Brantly  and  Associatb  Justices  Hurlt, 
Matthbwb  and  Cooper  concur. 


STATB  as  bel.  JACKSON,  Relator,  i^.  PORTER,  Statb 

AunrroR,  Respondrnt. 

(No.  4,540.) 
(Sabndtted  Jaanary  12,  1920.    Decided  Marcli  8,  1920.) 

[188  Fae.  875.] 

Office  and  Officers — District  Judges — Salaries — Increase — Con- 
stitution. 

OiBce  and  Offleera — Salaries — Increase — ^Purpoee  of  Confltitutional  Limita- 
tions. 

1.  The  purpose  of  the  constitutional  limdtationa  (Art.  Y,  sec.  31,  Art. 
YII;  sec.  4,  Art.  Vni,  sec  29)  against  the  passage  of  laws  increasing 
(or  diminishing)  the  salaries  of  certain  public  officers  during  the  term 
for  which  they  were  elected,  is  to  remove  the  temptation  from  the 
legislature  to  control  the  executive  and  judicial  branches  of  government 
Iby  promises  of  reward  in  the  form  of  increased  compensation  (or 
threata  of  punishment  hj  way  of  reduced  salariet)* 
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Same — Enforeement  of  Constitutional  Limitations. 

2.  The  rule  established  by  the  above  constitutional  limitations  must 
b6  strictly  enforced^  provided  the  reason  underlying  it  is  present;  when- 
ever the  reason  for  it  ceases,  so  does  the  rule  itself. 

District  Judges — Salaries — ^Who  Entitled  to  Increase. 

3.  Held,  that  while  under  the  constitutional  limitations  above  (para- 
graph 1)  a  district  judge  elected  prior  to,  and  serving  at  the  time  of, 
the  passage  of  an  Act  increasing  the  salary  of  the  office,  would  not  have 
been  entitled  to  the  increase,  his  successor  appointed  to  fill  the  vacancy 
created  by  the  former's  resignation  some  seven  months  after  its  passage, 
oould  rightfully  demand  the  enlarged  compensation,  the  circumstances 
removing  the  case  from  the  operation  of  the  rule  referred  to  in  para^ 

S*aph  1  above.     (Ma.  Chibf  Justics  Brantly  and  Mb.  Justice  Hublt 
ssenting.) 

PROGEEDiNa  in  mandamv^  by  the  State  of  Montana,  on  the 
relation  of  Joseph  B.  Jackson,  to  compel  George  Porter,  State 
Auditor  of  the  State  of  Montana,  to  allow  a  claim  for  salary 
presented.    Peremptory  writ  ordered  to  issue. 

Mr.  W.  A,  Botering,  Mr,  William  Meyer  and  Mr.  Lester  Lohle^ 
for  Relator,  submitted  a  brief;  Mr.  Boiering  argued  the  cause 
orally. 

Mr.  8.  C.  Ford^  Attorney  (General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  submitted  a  brief;  Mr.  Woody 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 

court. 

At  the  general  election  in  November,  1916,  John  V.  Dwyer 
was  elected  a  district  judge  of  the  second  judicial  district  of 
this  state.  He  qualified  and  entered  upon  the  discharge  of  his 
duties  and  continued  therein  until  the  sixth  day  of  October, 
1919,  when  he  resigned.  On  October  9  the  relator  herein  was 
appointed  to  fill  the  vacancy  and  duly  qualified.  In  November, 
1916,  when  Judge  Dwyer  was  elected,  and  in  January,  1917, 
when  he  entered  upon  the  discharge  of  his  duties,  the  salary  of 
a  district  judge  was  $4,000  per  year.  In  March,  1919,  section 
292,  Revised  Codes,  was  amended  and  the  salary  of  a  district 
judge  increased  from  $4,000  to  $4,800  per  year.  (Laws  1919, 
p.  337.)     The  relator  having  presented  his  claim  for  salary 
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under  the  amended  statute,  and  the  state  auditor  having  refused 
to  allow  it  to  the  extent  of  $120,  this  proceeding  was  instituted. 

The  state  Constitution  provides: 

Section  31  (Article  V) :  "Except  as  otherwise  provided  in 
this  Constitution,  no  law  shall  extend  the  term  of  any  public 
officer,  or  increase  or  diminish  his  salary  or  emolument  after  his 
election  or  appointment:  Provided,  that  this  shall  not  be  con- 
strued to  forbid  the  Legislative  Assembly  from  fixing  the  sal- 
aries or  emoluments  of  those  officers  first  elected  or  appointed 
under  this  Constitution,  where  such  salaries  or  emoluments  are 
not  fixed  by  this  Constitution." 

Section  4  (Article  VII) :  "Until  otherwise  provided  by  law, 
the  governor,  secretary  of  state,  state  auditor,  treasurer,  attor- 
ney general  and  superintendent  of  public  instruction,  shall 
quarterly,  as  due,  during  their  continuance  in  office,  receive  for 
their  services  compensation,  which  is  fixed  as  follows :  [Then  fol- 
lows the  schedule  of  salaries.]  •  •  •  The  compensation 
enumerated  shall  be  in  full  for  all  services  by  said  officers  re- 
spectively rendered  in  any  official  capacity  or  employment  what- 
ever during  their  respective  terms  of  office,  and  the  salary  of 
no  official  shaU  be  increased  during  his  term  of  office." 

Section  29  (Article  VIII) :  "The  justices  of  the  Supreme 
Court  and  the  judges  of  the  district  courts  shall  each  be  paid 
quarterly  by  the  state,  a  salary,  which  shall  not  be  increased  or 
diminished  during  the  terms  for  which  they  shall  have  been  re- 
spectively elected." 

Is  the  relator  entitled  to  the  increased  salary  provided  by  the 
Act  of  March  7,  1919,  or  is  he  limited  to  the  amount  of  salary 
provided  by  law  at  the  time  Judge  Dwyer  was  elected  and  en- 
tered upon  the  discharge  of  his  duties  t  A  like  question  has 
been  before  the  courts  of  several  of  the  states,  but  the  decisions 
are  in  hopeless  conflict.  In  practically  every  case  to  which  our 
attention  has  been  directed,  the  decision  is  made  to  depend  upon 
the  pectdiar  phraseology  of  the  constitutional  provision  under 
review,  withc^ut  reference  to  its  history  or  purpose.  If  we  were 
to  pursue  th€  same  course,  we  would  be  confronted  with  one 
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rule  declared  for  executive  officers  and  an  altogether  different 
one  for  members  of  the  judiciary.  If  section  4,  Article  VII, 
above,  be  construed  literally,  then  it  is  within  the  power  of  the 
legislature  to  reduce  the  scJary  of  the  governor,  secretary  of 
state,  auditor,  treasurer,  attorney  general  or  superintendent  of 
public  instruction,  after  he  has  been  elected  and  has  assumed 
the  duties  of  his  office,  and  compel  him  to  accept  the  reduced 
compensation  (even  though  it  be  but  nominal)  during  the  re- 
mainder of  his  term,  or  resign,  and  if  he  resigned  his  successor 
would  occupy  no  more  advantageous  position.  In  other  words, 
under  such  a  construction,  the  executive  officers  would  be  abso- 
lutely at  the  mercy  of  the  legislature,  but  such  a  construction 
would  be  as  ridiculous  as  it  would  be  destructive  of  the  very 
foundation  of  our  form  of  government. 

The  government  of  the  United  States,  and  the  government  of 
[1, 2]  every  one  of  our  states,  has  for  its  foundation  principle 
the  axiom  of  democracy  that  the  powers  of  government  in  a  re- 
public can  be  exercised  with  security  to  the  people  only  when 
apportioned  among  the  three  co-ordinate  branches,  which  shall 
be,  as  nearly  as  may  be,  independent  of  each  other.  The  disre- 
gard of  this  principle  by  monarchial  governments  of  Europe  had 
led  to  such  excesses  and  abuses  that,  when  the  f  ramers  of  our 
federal  Constitution  came  to  prepare  the  fundamental  law  for 
the  guidance  of  this  nation,  they  profited  by  experience  and 
avoided  those  defects  in  other  schemes  of  government,  and  our 
state  constitutions  have  but  followed  in  their  wake.  The  dis- 
cussion, in  the  Federalist,  of  the  constitutional  limitations 
upon  the  power  of  the  congress  over  official  salaries,  and  the  fur- 
ther consideration  of  the  subject  by  Chancellor  Kent,  disclose 
the  contemporaneous  judgment  of  the  times.  (1  Kent's  Com- 
mentaries, p.  293;  The  Federalist,  No.  79;  1  Scott's  Federalist 
and  Other  Constitutional  Papers,  p.  431.)  If  the  law-making 
power  had  the  power  to  interfere  ad  UbUum  with  the  compensa- 
tion of  public  officers,  it  could  coerce  action  favorable  to  its  own 
views  by  the  promise  of  increased  salary  or  the  threat  of  violent 
reduction.    Hamilton  said  in  the  Federalist:  ''A  power  over  a 
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man's  subsistence  amounts  to  a  power  over  his  will."  The  pro- 
vision in  the  federal  Constitution  and  the  corresponding  provi- 
sion in  the  several  state  constitutionB  all  have  the  same  history 
^uid  the  same  purpose  in  view.  The  purpose  is  to  secure,  as  far 
US  possible,  the  independence  of  each  co-ordinate  branch  of  gov- 
ernment, and  to  that  end  relieve  the  law-making  branch  from 
the  importunities  of  office-holders  who  might  seek  increased  com- 
pensation, not  for  the  office,  but  for  themselves,  and  what  was  of 
infinitely  greater  consequence,  remove  from  the  lawmakers  the 
temptation  to  control  the  other  branches  of  government  by 
promises  of  reward  in  the  form  of  increased  compensation  or 
threats  of  punishment  by  way  of  reduced  salaries;  or,  stated 
differently,  the  sole  purpose  of  the  constitutional  limitations  is 
to  remove  from  the  sphere  of  temptation  every  public  officer 
whose  office  is  created  by  the  Constitution  and  whose  official  con- 
duct in  the  remotest  degree  might  be  influenced  by  the  hope  of 
reward  or  the  fear  of  punishment.  So  far  as  there  is  reason  for 
the  rule  which  underlies  the  limitations,  it  must  be  enforced 
with  the  utmost  rigor,  but  whenever  the  reason  for  the  rule 
ceases,  so  does  the  rule  itself. 

In  the  absence  of  constitutional  inhibition,  there  cannot  be  a 
question  that  the  legislature  could  have  increased  judicial  sal- 
aries and  could  have  made  the  increase  inure  immediately  to  the 
benefit  of  every  judge  of  the  state;  but  because  of  the  possi- 
bilities of  the  abuse  of  such  power  our  Constitution  wisely  for- 
bade that  the  increase  should  affect  anyone  whose  official  con- 
duct under  any  circumstances  might  be  influenced  by  the  result. 
If  Judge  Dwyer  had  continued  in  office  during  the  full  term  of 
four  years  for  which  he  was  elected,  there  is  every  reason  why 
he  should  not  have  received  the  benefit  of  the  increase  in  salary 
provided  by  the  amended  Act  passed  after  he  entered  upon  the 
discharge  of  the  duties  of  his  office.  At  the  time  the  bill  for  the 
amended  Act  was  before  the  legislature  in  March,  1919,  it  was 
impossible  that  any  member  could  have  known  that  Judge 
Dwyer  would  resign  in  October  following  and  that  Joseph  R. 
Jackson  would  become  his  successor.    No  possible  importunity 
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on  the  part  of  Mr.  Jaekson  in  March,  1919,  could  have  influenced 
the  enactment  of  the  amended  statute  for  his  own  benefit,  and 
no  legislative  promises  then  made  to  Mr.  Jaekson  could  have 
tended  to  sway  his  judicial  mind  seven  months  later  when  for 
the  first  time  he  became  clothed  with  judicial  power  and  author- 
ity. The  circumstances  remove  relator's  case  from  the  opera- 
tion of  the  rule. 

The  amended  Act  became  effective  in  March,  1919,  and  there 
is  not  any  reason  why  Judge  Jackson,  who  was  not  appointed 
until  October  following,  should  not  receive  the  salary  fixed  by 
law  at  the  time  he  entered  upon  the  discharge  of  his  duties. 
The  three  provisions  of  our  Constitution  quoted  above  are 
clothed  in  different  language,  but  there  is  no  magic  in  mere 
words.  They  mean  the  same  thing,  have  the  same  history,  and 
are  intended  to  accomplish  the  same  end. 

No  useful  purpose  could  be  served  by  a  review  of  the  decided 
cases.  In  our  judgment,  they  do  not  touch  the  principle  which 
underlies  the  constitutional  limitations  involved.  They  are 
cited  for  reference  only.  The  leading  cases  which  hold  that  the 
restriction  does  not  apply  in  a  case  of  this  character  are :  Oaines 
V.  Horrigan,  72  Tenn.  (4  Lea)  608;  8iaie  v.  Frear,  138  Wis. 
536,  16  Ann.  Cas.  1019,  120  N.  W.  216 ;  Board  v.  Lee,  76 
N.  J.  L.  327,  70  Ail.  925;  CaHer  v.  State  (Okl.),  186  Pac.  464. 
Contra:  Larew  v.  Newman,  81  Cal.  588,  28  Pac.  227 ;  Storke  v. 
Goux,  129  Cal.  526,  62  Pac.  68 ;  Harrison  v.  Colgan,  148  Cal.  69, 
82  Pac.  674 ;  Foreman  v.  People,  209  111.  567,  71  N.  E.  35 ;  Somers 
V.  State,  5  S.  D.  584,  59  N.  W.  962. 

It  is  ordered,  adjudged  and  decreed  that  a  peremptory  writ 
of  mandate  issue,  directed  to  the  state  auditor,  commanding  him 
forthwith  to  issue  to  the  relator  a  state  warrant  for  the  sum  of 
$120. 

Writ  granted. 

AssooiATB  JusncBS  Matthews  and  Coopes  concur. 

Mb.  Justice  Hurly :  I  dissent  I  think  that  ''term,"  as  used 
in  the  Constitution,  refers  to  the  office  and  not  to  the  incumbent. 
In  support  of  this  view,  see  Larew  v.  Newman,  81  Cal.  588,  23 
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Pac.  227 ;  Storke  r.  Ooux,  129  Cal.  526,  62  Pac.  68 ;  Harrison  ▼. 
Colgan,  148  Cal.  69,  82  Pac.  674;  Foreman  v.  People  ex  rel.  Mo- 
Ewen,  209  111.  567,  71  N.  E.  35 ;  Som^rs  v.  State,  5  S.  D.  584, 
69  N.  W.  962;  Parmater  v.  State,  102  Ind.  95,  3  N.  E.  383. 

In  my  view,  also,  section  34  of  Article  VIII  of  the  Constitu- 
tion, intends  that  one  appointed  or  elected  to  a  judicial  office  to 
fill  a  vacancy,  holds,  not  a  separate  term,  but  only  a  portion  of 
the  term  for  which  the  person  he  succeeds  was  elected. 

Mb.  Chief  Justice  Brantly  :  I  concur  in  the  dissenting  opin- 
ion of  Mr.  Justice  Hurlt. 


STATE,  Respondent,  v,  SMITH,  Appellant. 

(No.  4,476.) 
Submitted  Febroaij  24,  1920.    Decided  Mareh  8,  1920.) 

[188  Pae.  644.] 

CrOnindl  Law  —  Sedition  —  Intent — Evidence — Cross-examinor 
turn — Hearsay — Information —  Election — Instructions  —  Set- 
tlement— Appeal  and  Error. 

Criminal  Law — Evidence — Crose-examination  of  Defendant — ^Waiver  of  Con- 
stitutional Privilege. 

1.  Where  dcfeD(£int  in  a  criminal  prosecution  takes  the  stand  as  a 
witness  in  his  own  behalf,  and  testifies  that  he  did  not  commit  the 
crime  imputed  to  him,  he  waives  his  constitutional  privilege,  and  cannot 
refuse  to  testify  to  any  facts  which  would  be  competent  evidence  in 
the  case,  if  proved  by  other  witnesses. 

Same — Oross-ezamination   of  Defendant. 

2.  The  general  rule  that  cross-examination  must  be  confined  to  matters 
about  which  the  witness  has  been  examined  on  his  direct  examination,  or 
matters  connected  therewith  directly  or  indirectly,  held  controlling 
where  defendant  offers  himself  as  a  witness,  though  a  wide  latitude  in 
the  examination  is  permissible! 

Same — Party  Cannot  Make  Out  Case  on  Cross-examination. 

3.  Under  pretense  of  cross-examination  of  a  witness  of  his  adversary, 
a  party'  cannot  make  out  his  own  case. 


On  the  question  of  cross-examination  of  accused  in  cximinal  cases,  under 
fltatatory  limitations,  see  note  in  15  L.  B.  A.  669. 
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Sedition— <!fro88*ezaininatioii  of  Defendant — Impeaehment — ^When  Error. 

4.  Where,  after  defendant,  eharged  with  sedition,  had  testified  in  his 
own  behalf  simply  denying  that  he  made  the  utterances  testified  to  by 
the  state's  witnesses,  the  county  attorney  cross-examined  him,  in  th» 
manner  of  laying  the  foundation  for  impeachment,  as  to  other  seditious 
language  not  charged  in  the  information  nor  inquired  into  in  the  state's 
case  in  chief,  he  made  him  his  own  witness  and  was  bound  by  hia 
answers,  and  in  thereafter  permitting  him  to  be  impeached  the  court 
committed  error. 

Same — Intent. 

5.  Held,  that  while  intent  is  not  specifically  made  an  element  of  the 
crime  of  sedition  as  defined  by  Chapter  11,  Laws  Ek.  Sees.  1918,  th» 
legislature  inferentially  made  it  such  by  the  use  of  the  word  "cal- 
culated" when  it  made  language  "calculated  to  incite  or  influence 
resistance"  to  constituted  authority  a  public  offense. 

Same— ITffect  of  Seditious  Utterances— Jury  Question. 

6.  The  question  whether  the  natural  tendency  and  reasonably  prob' 
able  effect  of  alleged  seditious  utterances  was  to  incite  or  inflame  resis- 
tance to  duly  constituted  federal  or  state  authority  in  connection 
with  the  prosecution  of  the  war,  was  a  question  for  the  jury,  and 
failure  to  so  charge  was  error. 

Same — Rules  in  Libel  Cases  not  Applicable. 

7.  Though  based  upon  utterances,  as  are  libel  cases,  the  crime  of 
sedition  is  not  governed  by  the  rules  in  such  cases,  in  which  the  juiy* 
is  the  judge  of  both  the  law  and  the  fact. 

Same — ^Instructions — Settlement — failure  to  Make  Objections — ^Effect. 

8.  Where  counsel  for  defendant  on  the  settlement  of  the  instructions 
made  no  objection  to  those  proposed  to  be  given,  he  adopted  the  theory 
of  the  court,  and  could  not  thereafter  put  it  in  error  by  showing  that 
certain  of  the  instructions  were  erroneous,  or  by  charging  improper 
refusal  to  give  others  on  an  apposite  theory. 

g^me — Instructions — Proper  Refusal. 

9.  On  a  trial  for  sedition,  an  instruction  that  in  order  to  convict  the 
jury  must  find  that  the  utterances  proved  were  seditious  was  properly 
refused. 

Same — Hearsay  Testimony. 

10.  The  testimony  of  a  witness,  fiixing  a  date  by  means  of  an  entry 
made  by  his  wife  in  a  diary  kept  by  her,  was  hearsay  and  incompetent. 

Same — Information — Separate  Offenses. 

11.  Alleged  seditious  utterances,  if  spoken  at  one  time  and  place,  may 
constitute  a  single  offense,  but  where  spoken  at  different  times  and  places 
and  made  to  different  persons  each  utterance,  if  it  constitutes  the  crime 
of  sedition,  is  a  separate  offense. 

Same — Information — Election — Appeal  and  Error. 

12.  Where  defendant  charged  with  sedition  made  no  motion  to  compel 
the  state  to  make  an  election  between  a  number  of  offenses  charged 
in  the  information,  and  did  not  seek  to  have  any  of  the  charges  with- 
drawn from  consideration,  he  could,  not  on  appeal  raise  the  question 
whether  proof  of  one  offenee  as  to  which  witnesses  were  introduced 
constituted  an  election. 

Appeal  from  Di$trici  Court,  Custer  County;  A.  C.  Spencer^ 
Jvdge. 
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W.  K.  Smith  was  convicted  of  sedition,  and  appeals  from 
the  judgment  and  from  an  order  denying  a  new  trial.  Re- 
versed and  remanded. 

Mr.  Sharpless  Walker  and  Mr.  W.  C.  Packer,  for  Appellant,, 
submitted  a  brief;  Mr.  Walker  argued  the  cause  orally. 

A  witness  cannot  be  cross-examined  upon  collateral  matters 
merely  for  the  purpose  of  contradicting  him.  The  statute  pre- 
scribes the  methods  whereby  a  witness  may  be  impeached,  and 
he  cannot  be  discredited  by  testimony  of  the  character  offered 
by  the  state  in  this  case;  nor  is  it  permissible  to  question  the 
defendant  for  the  purpose  of  degrading  him  before  the  jury. 
The  accused  cannot  be  cross-examined  as  to  a  matter  that  is 
neither  a  fact  in  issue  nor  relevant  to  a  fact  in  issue.  The  de- 
fendant in  a  criminal  case,  when  he  offers  himself  as  a  witness 
in  his  own  behalf,  is  placed  in  the  same  position  as  any  other 
witness  and  the  same  rule  obtains  as  to  his  cross-examination,, 
which  must  be  confined  to  the  matters  about  which  he  had  been 
examined  in  chief ;  and  any  infringement  of  that  rule  is  a  viola- 
tion of  the  defendant's  constitutional  right  that  he  shall  not  be 
compelled  to  testify  against  himself.  {State  v.  Inich,  55  Mont. 
1,  11,  13,  173  Pac.  230;  People  v.  ScKmitz,  7  Cal.  App.  330,  15 
L.  R.  A.  (n.  s.)  717,  94  Pac.  407 ;  People  v.  Leonardo,  199  N.  Y. 
432,  92  N.  B.  1060;  McKeone  v.  People,  6  Colo.  346  j 
State  V.  Broum,3  Boyce  (Del.),  499,  85  Atl.  797;  State  v. 
Zimmermun,  3  Kan.  App.  172,  42  Pac.  828;  Hayden  v. 
ComnwnwedltK,  140  Ky.  634,  131  S.  W.  521;  Commonwealth 
V.  Jackson,  132  Mass.  16;  State  v.  Carson,  66  Me.  116; 
Ferguson  v.  State,  72  Neb.  350,  100  N.  W.  800;  Eager  v. 
State,  10  Okl.  Cr.  9,  133  Pac.  263;  State  v.  La  Mont,  28 
S.  D.  174,  120  N.  W.  1104;  State  v.  ShocUey,  29  Utah,  25, 
110  Am.  St.  Rep.  639,  80  Pac.  865 ;  Greenleaf  on  Evidence,  sec. 
449 ;  Thompson  on  Trials,  sec.  461 ;  Underbill  on  Criminal  Evi- 
dence, sec.  62;  Wigmore  on  Evidence,  sees.  983,  984.) 

It  is  a  well-established  rule  of  evidence,  universal  in  its  appli- 
cation to  the  trial  of  criminal  cases,  that  where  the  prosecuting^ 
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attorney  cross-examines  the  defendant,  or  one  of  the  witnesses 
for  the  defense,  as  to  a  distinct  collateral  and  immaterial  fact, 
not  .brought  out  on  the  examination  in  chief,  the  answer  of  the 
witness  is  conclusive  against  the  questioner  and  cannot  be  subse- 
quently contradicted  by  way  of  impeachment.  The  prosecuting 
attorney  has  for  the  time  being,  as  to  such  new  and  collateral 
matter,  made  the  accused  or  witness  for  the  defense  a  witness 
for  the  state,  and  is  bound  by  the  testimony ;  and  where  incom- 
petent and  improper  evidence  has  been  admitted  in  rebuttal  of 
such  testimony,  over  objection  and  exception,  to  the  substantial 
prejudice  of  the  defendant,  appellate  courts  have  invariably 
held  it  to  be  reversible  error.  (State  v.  Jonts,  51  Mont.  390, 
153  Pac.  282 ;  Bvllard  v.  United  States,  245  Fed.  837,  158 
C.  C.  A.  177;  People  v.  McKeUar,  53  Cal.  65;  People  v.  De- 
Oarmo,  179  N.  T.  130,  71  N.  E.  736;  People  v.  Ware,  29  Hun 
(N.  Y.),  473,  1  N.  Y.  Crim.  Rep.  166;  People  v.  Newman,  261 
111.  11,  103  N.  B.  589 ;  Barton  v.  State,  154  Ind.  670,  57  N.  E. 
515;  state  v.  Zimmerman,  3  Kan.  App.  1T2,  42  Pac.  828;  Com- 
mmmealth  v.  Smith,  162  Mass.  508,  39  N.  E.  Ill ;  State  v. 
Kasper,  140  Minn.  259,  167  N.  W.  1035 ;  State  v.  Voile,  196  Mo. 
29,  93  S.  W,  1115 ;  Nickolizack  v.  State,  75  Neb.  27,  105  N.  W. 
895 ;  Bullock  v.  State,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47 
Atl.  62;  Willis  V.  State,  13  Okl.  Cr.  700,  167  Pac.  333;  Hester  v. 
Commonwealth,  85  Pa.  St.  139,  157;  Parker  v.  State,  46  Tex.  Cr. 
461,  108  Am.  St.  Rep.  1021,  3  Ann.  Cas.  893,  80  S.  W.  1008; 
State  v.  C&yle,  41  Utah,  320,  126  Pac.  305;  Wharton  on  Crim- 
inal Evidence,  sec.  484.) 

Evidence  of  other  offenses  is  not  admissible  unless  it  comes 
within  one  of  the  well-defined  exceptions  to  the  general  rule  of 
exclusion,  such  as  to  show  intent,  motive,  absence  of  accident  or 
mistake,  identity  of  the  person  on  trial,  or  a  common  scheme, 
plan  or  system  embracing  the  commission  of  two  or  more  crimes 
80  interwoven  that  proof  of  one  tends  to  prove  the  other.  Neither 
intent  nor  state  of  mind  is  a  necessary  element  of  the  crime  of 
sedition  requiring  independent  proof.  The  essential  thing  is 
that  statements  of  the  character  mentioned  in  the  statute  have 
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the  result  or  be  calculated  to  have  the  result  therein  specified. 
The  state's  testimony  as  to  other  offenses  in  its  case  in  chief,  or 
on  cross-examination,  or  in  rebuttal,  was  incompetent,  and  it 
was  clearly  prejudicial.  {State  v.  Bill,  46  Mont.  24,  126  Pac. 
41 ;  State  V.  Jones,  51  Mbnt.  390,  153  Pac.  282 ;  Boyd  v.  United 
States,  142  U.  S.  450,  35  L.  Ed.  1077, 12  Sup.  Ct  Rep.  292  [see, 
also,  Rose's  U.  S.  Notes] ;  People  v.  King,  23  Cal.  App.  259,  137 
Pac.  1076 ;  People  v.  MoUneux,  168  N.  Y.  264,  62  L.  R.  A.  193, 
61  N.  E.  286;  State  v.  Brovm,  3  Boyce  (Del.),  499,  85  Atl.  797; 
Bishop  V.  People,  IM  111.  365,  62  N.  E.  785 ;  State  v.  Berger,  121 
Iowa,  581,  96  N.  W.  1094;  State  v.  Foumier,  108  Minn.  402, 
122  N.  W.329;  People  v.  Lapidus,  167  Mich.  53,  132  N.  W.  470; 
Smith  V.  State,  17  Neb.  358,  22  N.  W.  780,  5  Am.  Cr.  Rep.  363 ; 
Smith  V.  State,  5  Okl.  Cr.  67,  113  Pac.  204 ;  State  v.  Rader,  62 
Or.  37,  124  Pac.  195 ;  State  v.  Fidnnder,  28  S.  D.  622,  134  N.  W. 
807 ;  Simn  v.  Commonwealth,  104  Pa.  St.  218,  4  Am.  Cr.  Rep. 
188;  State  v.  Kelley,  65  Vt.  531,  36  Am.  St.  Rep.  884,  27  Atl. 
203,  9  Am.  Cr.  Rep.  354;  State  v.  Smith,  103  Wash.  267, 174  Pac. 
9 ;  Jones  on  Evidence,  sec.  143 ;  Wigmore  on  Evidence,  sees.  300, 
349;  8  R.  C.  L.,  sees.  200,  201.) 

Hearsay  evidence,  not  part  of  the  res  gestae,  nor  dying  decla- 
rations, is  inadmissible  in  a  criminal  case  to  prove  any  fact 
except  such  matters  as  name,  age,  pedigree,  general  reputation 
or  statements  of  accused.  It  is  incompetent  and  inadmissible  as 
proof  of  any  material  fact  which  can  be  established  by  witnesses 
who  can  testify  of  their  own  knowledge ;  and  the  refusal  of  the 
court  to  exclude,  on  motion  of  defendant,  the  testimony  of  a 
state's  witness  as  to  the  date  of  the  alleged  seditious  utterances 
of  the  defendant,  where  the  witness  was  rel3dng  entirely  upon 
his  wife's  memorandum,  not  made  in  his  presence,  was  prejudi- 
cial error.  That  hearsay  testimony  of  this  character  is  incom- 
petent is  a  fundamental  rule  of  evidence,  and  while  citation  of 
authorities  is  unnecessary,  the  following  are  referred  to:  State 
v.  Reed,  53  Mont.  292-298,  Ann.  Cas.  1917E,  7«3,  163  Pac.  477 ; 
People  V.  Frey,  165  Cal.  140,  131  Pac.  127 ;  People  v.  Kinney, 
202  N.  Y.  389,  95  N.  E.  756;  State  v.  Beesan,  155  Iowa,  355, 
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Ann.  Caa.  1914D,  1275,  136  N.  W.  317 ;  Bradshaw  v.  Common^ 
imaltK,  73  Ky.  (10  Bush)  576;  Br<mfi  v.  PeopU,  17  Mich.  429, 
97  Am.  Dec.  195;  CammonwealtK  v.  Bicker,  131  Mass.  581; 
State  V.  Ooddard,  162  Mo.  198,  62  S.  W.  697 ;  Dormer  v.  Staie, 
69  Neb.  56,  95  N.  W.  40;  McRae  v.  State,  8  Okl.  Cr.  483,  129 
Pae.  71 ;  State  v.  Shaw,  75  Wash.  326,  135  Pac.  20 ;  Bwnge  v. 
State,  160  Wis.  8,  150  N.  W.  977 ;  6  Ency.  of  Evidence,  p.  443. 

Conceding  that  the  court  had  the  right  to  advise  the  jury  as 
to  the  law,  the  jury  still  has  the  power  and  the  lawful  right  to 
decide  according  to  their  understanding,  conscience  and  judg- 
ment, questions  compounded  of  law  and  fact  involved  in  all 
criminal  cases,  including  a  case  where  the  charge  is  sedition^ 
which  is  akin  to  or  a  species  of  libel.  The  issue  whether  the 
words  attributed  to  the  defendant  were  seditious  was  not  sub- 
mitted to  the  jury  for  its  decision  and  verdict,  as  required  by 
the  Constitution  and  laws,  and  the  verdict  of  conviction  should 
be  set  aside.  {State  v.  Sloan,  35  Mont.  367-371,  89  Pac.  829 ; 
United  States  v.  Hodges,  2  Wheeler's  Crim.  Cas.  477-485,  Fed. 
Cas.  No.  15,374;  People  v.  Seeley,  139  Cal.  118,  72  Pac.  834; 
People  V.  Sherlock,  56  App.  Div.  422,  68  N.  Y.  Supp.  74,  15 
N.  Y.  Cr.  Rep.  297 ;  Bobinson  v.  State,  33  Ark.  180 ;  State  v. 
Seacock,  106  Iowa,  191,  76  N.  W.  654;  State  v.  Verry,  36  Kan. 
416,  13  Pac.  838;  State  v.  Drummond,  132  La.  749,  61  South. 
778;  Commonwealth  v.  Worcester  etc,  Corp.,  3  Pick.  (Mass.) 
327 ;  State  v.  Powell,  66  Mo.  App.  598 ;  Coleman  v.  State,  6  Okl. 
Cr.  252,  118  Pac.  594;  Kane  v.  Commonwealth,  89  Pa.  St.  522, 
33  Am.  Rep.  787.) 

The  Sedition  Act  went  into  effect  ''from  and  after"  its  pas- 
sage and  approval  on  February  22,  1918.  A  criminal  statute 
cannot  operate  retroactively.  The  prosecution  did  not  attempt 
to  prove  the  hour  and  minute  on  the  twenty-second  day  of  Feb- 
ruary when  the  law  was  approved ;  and  in  the  absence  of  such 
precise  proof,  the  whole  of  that  day  should  be  excluded  in  com- 
puting the  point  of  time  when  the  law  went  into  effect. 
{United  States  v.  Jackson,  14?  Fed.  783,  75  C.  C.  A.  41 ;  People 
V.  Nye,  9  CaL  App.  148,  98  Pac,  241 ;  United  States  v.  MoPhee, 
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51  Colo.  425,  118  Pac.  996;  SchiUing  y.  State,  116  Ind.  200,  18 
N.  E.  682 ;  Arnold  v.  Board  of  Supervisors,  151  Iowa,  155,  130 
N.  W.  816 ;  Bemis  v.  Leonard,  118  Mass.  502,  19  Am.  Rep.  470 ; 
Murphy  v.  CommormealiK,  172  Mass.  264,  70  Am.  St.  Rep.  266, 
43  L.  R.  A.  154,  52  N.  E.  505;  Budds  v.  Frey,  104  Minn.  481, 
15  Ann.  Cas.  24,  117  N.  W.  158;  State  v.  McCance  (Mo.),  19 
S.  W.  648;  State  v.  O'Brien,  47  Ohio  St.  464,  25  N.  E.  121; 
6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  939.) 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr,  Otto  A.  Oerth, 
Assistant  Attorney  Qeneral,  for  the  State,  submitted  a  brief; 
Mr.  Oerth  and  Mr.  Frank  Hunter,  County  Attorney  of  Custer 
County,  argued  the  cause  orally. 

We  cite  the  following  authorities  in  support  of  our  contention 
that  the  ero8S>examination  of  the  defendant  in  this  case  was 
proper :  Cobban  v.  Hedden,  27  Mont.  245,  263,  70  Pac.  805,  811. 
In  this  case  this  court  had  occasion  to  consider  section  8021, 
Revised  Codes,  and  it  is  said  in  substance  that  this  section 
changed  the  common-law  rule  in  respect  to  cross-examination. 
It  was  further  said  that  the  right  of  cross-examination  must  be 
freely  exercised,  and,  regarding  the  limits  to  which  cross- 
examination  may  go,  ought  usually,  if  not  always,  to  be  resolved 
against  an  objection.  (See,  also,  Sta^e  v.  Howard,  30  Mont. 
518,  527,  77  Pac.  54 ;  5  Jones  on  Evidence,  sees.  835,  836 ;  State 
V.  Duncan,  7  Wash.  336,  38  Am.  St.  Rep.  888,  35  Pac.  117.) 

The  evidence  which  was  brought  out  on  cross-examination  of 
the  defendant  in  addition  to  proving  the  issues  was  also  com- 
petent for  the  purpose  of  impeaching  the  defendant  as  a  wit- 
ness. (Rev.  Codes,  sec.  8025;  5  Jones  on  Evidence,  sees.  826, 
827,  845,  848.) 

The  contention  is  made  that  the  sedition  law  was  approved 
on  February  22,  1918;  that  some  of  the  testimony  as  to  sedi- 
tious remarks  indicated  that  such  remarks  were  made  on  that 
day.  It  is  argued  that  because  the  prosecution  did  not  show  the 
exact  moment  that  the  law  was  approved,  all  of  the  twenty- 
second  day  of  February  would  be  excluded,  and  consequently, 
the  law  would  be  considered  as  taking  effect  on  February  23. 
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The  appellant  upon  this  contention  is  not  borne  out  by  the 
authorities,  but  states  a  rule  opposed  to  the  universal  current 
of  authority.  In  25  B.  G.  L.,  page  797,  section  45,  the  rule  is 
stated  as  follows:  ''In  the  absence  of  evidence  showing  at  what 
hour  of  the  day  an  Act  was  approved  by  the  chief  executive,  it 
is  presumed  to  have  been  approved  on  the  first  minute  of  that 
day."  Upon  the  same  point  here  involved  we  cite  the  case  of 
Lloyd  V.  North  Carolina  By.  Co.,  151  N.  C.  536,  45  L.  E.  A. 
(n,  s.)  378,  66  S.  B.  604;  United  States  v.  Norton,  97  U.  S.  164, 
24  Li  Ed.  907;  Lapeyre  v.  United  States,  17  Wall.  (U.  S.)  191, 
21  L.  Ed.  606;  Arnold  v.  United  States,  9  Cranch  (U.  S.),  104, 
3  L.  Ed.  671 ;  Louisvitte  v.  Portsmouth  Sav.  Bank,  104  U.  S.  469, 
26  L.  Ed.  775  [see,  also,  Rose's  U.  S.  Notes]. 

Appellant  contends  that  the  information  in  the  case  attempted 
to  charge  five  different  crimes.  He  then  argues  that  at  the  trial 
the  prosecution  having  failed  to  elect  which  particular  offense  it 
was  to  rely  upon  for  a  conviction,  the  first  evidence  which 
tended  to  prove  any  offense  under  the  information  operated  as 
an  election.  It  is  then  asserted  that  the  first  evidence  having 
failed  to  prove  any  offense  whatever,  the  whole  prosecution  fails. 
It  is  not  true  in  a  case  of  sedition  that  the  first  evidence  of  a 
particular  act  is  an  election  of  such  act  upon  which  the  state 
will  rely  for  a  conviction,  where  a  number  of  acts  have  been 
charged  against  a  defendant.  The  defendant  himself  must 
move  the  court  to  compel  an  election  as  to  which  particular 
offense  the  prosecution  will  stand  on.  In  this  case,  however, 
we  have  another  proposition  which  the  appellant  fails  to  take 
into  consideration.  In  the  case  of  State  v.  Wymanj  56  Mont 
600,  186  Pac.  1,  it  is  said  in  substance  that  the  Sedition  Act  de- 
fines but  one  crime,  which  may  be  committed  in  various  ways  or 
by  a  series  of  conduct  or  statements.  It  is  further  held  by  this 
court  in  the  case  cited  that  a  series  of  transactions  taken  together 
will  complete  the  offense  of  sedition,  but  that  any  one  of  the 
statements  might  be  proved  which  will  also  complete  the  offense. 

If  the  information,  as  appelant  contends,  contains  but  one 
offense  occurring  at  one  time  and  place,  the  state  does  not  have 
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to  elect  which  particular  statement  they  are  ^ing  to  rely  upon. 
If  the  defendant  made  a  number  of  statements  at  one  time  and 
place  as  the  information  indicates,  the  state  could  prove  any  one 
of  such  statements  or  all  of  them  together,  and  thereby  estab- 
lish but  one  offense.  On  the  other  hand,  if  the  information 
contains  a  number  of  statements  charged  against  the  defendant, 
as  it  does,  and  at  the  trial  if  the  state  should  be  unsuccessful  in 
proving  one  of  such  statements  charged,  it  might  undertake  to 
prove  any  one  of  the  others,  or  all  of  the  others,  and  still  be 
within  its  rights.  The  rule  announced  in  the  case  of  State  v. 
Oaimos,  53  Mont.  118,  162  Pac.  596,  does  not  apply. 

y^.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court 

Appellant  was  convicted,  in  the  district  court  of  Custer 
county  of  the  crime  of  sedition,  sentenced  to  imprisonment  for 
a  term  not  less  than  ten  nor  more  than  twenty  years,  and  to  pay 
a  fine  of  $20,000,  and  appeals  from  the  judgment  and  from  the 
order  of  the  court  denying  his  motion  for  a  new  trial. 

The  information  charges  six  alleged  seditious  utterances,  in 
the  conjunctive  and  in  a  single  count,  and  fixes  the  time  as  ''on 
or  about  the  eighth  day  of  June,  1918."  It  will  be  recalled  that 
the  Sedition  Act  (Acts  Ex.  Sess.  1918,  Chap.  11}  became 
effective,  by  the  signature  of  the  governor,  on  February  22, 
1918. 

The  first  witness  for  the  state,  Ralph  D.  Rhea,  testified  to  fhe 
making  of  the  second  seditious  declaration  by  the  defendant  on 
the  twenty-third  day  of  February,  1918.  On  cross-examination 
he  admitted  that  the  only  means  he  had  of  fixing  the  <date  was 
by  an  entry  made  by  his  wife  in  a  diary  kept  by  her,  as  to  the 
date  he  returned  from  a  certain  trip,  the  statement  having  been 
made  on  the  day  he  so  returned ;  that  he  kept  no  track  of  dates. 
The  wife  was  not  called  as  a  witness. 

The  second  witness,  one  Robert  Fauver,  testified  to  the  first 
alleged  seditious  utterance,  and  fixed  the  date  thereof  as  Feb- 
ruary 18,  1918.    He  further  testified  as  to  the  making  of  the 
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fourth  seditious  statement  by  the  defendant,  in  the  month  of 
May,  1918,  in  the  presence  of  himself,  his  wife,  defendant's 
wife,  and  a  young  boy.  No  other  witness  was  produced  as  to 
this  occurrence,  though  it  appears  that  Fauver's  wife  was  pres- 
ent at  the  trial.  The  only  other  witness  called  on  the  state's 
case  in  chief  testified  as  to  a  statement  by  defendant,  in  its 
nature  seditious,  but  not  included  in  the  charge  in  the  informa- 
tion.   Whereupon  the  state  rested  its  case. 

No  motion  to  compel  an  election  by  the  state  was  made, 
though  the  evidence  disclosed  that  the  statements  testified  to 
were  made  at  different  times  and  places  and  to  different  persons. 

The  defense  thereupon  introduced  six  witnesses  who  testified 
that  the  reputation  of  the  witness  Fauver  for  truth,  honesty  and 
integrity  was  bad,  and  one  witness  who  testified  that  he  had,  at 
another  time,  made  statements  contradictory  of  his  testimony 
on  the  stand.  Thereupon  the  defendant  was  placed  on  the 
stand,  and  denied  categorically  each  of  the  statements  made  by 
the  witnesses  for  the  state,  but  went  no  further,  and  was  then 
turned  over  to  the  county  attorney  for  cross-examination.  Over 
the  objection  of  counsel  for  the  defense,  he  was  interrogated  at 
length,  in  the  manner  of  laying  the  foundation  for  impeach- 
ment, as  to  a  large  number  of  seditious  utterances,  both  con- 
tained in  and  aside  from  the  allegations  of  the  information,  but 
in  no  wise  connected  with  the  matter  brought  out  in  the  state's 
case  in  chief  or  with  his  testimony  on  direct  examination,  and 
denied  the  making  of  any  one  of  them.  The  wife  of  the  witness 
Fauver  was  then  placed  on  the  stand,  and  over  the  objection  of 
c^ounsel  permitted  to  relate  the  statement  as  testified  to  by 
Fauver  and  denied  by  appellant. 

1.  The  first  question  raised  by  appellant's  counsel  is  as  to 
[1]  the  right  of  the  county  attorney  to  cross-examine  appellant 
on  matters  not  brought  out  on  his  direct  examination,  and  refers 
to  those  questions  propounded  regarding  other  alleged  seditious 
utterances,  not  contained  in  the  charge  in  the  information  nor 
inquired  into  in  the  state's  case. 
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The  respondent  contends  that  proof  of  such  utterances  was 
eomi>etent  as  a  part  of' the  state's  case,  for  the  purpose  of  show- 
ing intent  or  motive;  as  corroboration  of  the  testimony  concern- 
ing the  crime  charged ;  to  show  that  the  acts  complained  of  were 
a  part  of  a  chain  or  system  of  crime,  or  to  negative  the  idea  that 
the  particular  o£Fense  charged  was  the  result  of  mere  accident 
or  mistake  or  the  use  of  mere  loose  words  or  phrases,  under  the 
authority  of  Staie  v.  Wyman,  56  Mont  600,  186  Pac.  1,  and 
that,  if  relevant  as  a  part  of  the  state's  case,  such  matter  was 
a  proper  subject  of  cross-examination,  citing  5  Jones  on  Evi- 
dence, section  827,  which  reads  as  follows:  ''The  test  for  deter- 
mining whether  a  matter  is  relevant  has  often  been  laid  down : 
Would  the  cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case  to  establish  his  complaint  or  answer?" 

Section  18,  Article  III,  of  our  Constitution,  provides  that  "no 
person  shall  be  compelled  to  testify  against  himself,  in  a  crim- 
inal proceeding."  Section  9484  of  the  Revised  Codes  adds  to 
this  constitutional  provision  the  following:  **But  he  may  be 
sworn  and  may  testify  in  his  own  behalf."  Under  the  Consti- 
tution and  under  the  statute,  the  accused  cannot  be  compelled  to 
take  the  witness-stand,  ''but  if  he  puts  himself  on  the  stand  £ts 
a  witness  in  his  own  behalf,  and  testifies  that  he  did  not  commit 
the  crime  imputed  to  him,  he  thereby  waives  his  constitutional 
privilege,  and  renders  himself  liable  to  be  cross-examined  upon 
all  facts  relevant  and  material  to  that  issue,  and  cannot  refuse 
to  testify  to  any  facts  which  would  be' competent  evidence  in  the 
case,  if  proved  by  other  witnesses."  {Commonwealth  v.  Nichols, 
114  Mass.  285,  19  Am.  Rep.  346;  Commonwealth  v.  Lannan,  13 
Allen  (Mass.),  563;  Commonwealth  v.  MMen,  97  Mass.  545; 
State  V.  WeUs,  54  Kan.  161,  37  Pac.  1005;  State  v.  Wentworth, 
65  Me.  234,  20  Am.  Rep.  688 ;  State  v.  Duncan,  7  Wash.  336,  38 
'  Am.  St.  Rep.  888,  35  Pac.  117 ;  State  v.  Rodgers,  40  Mont.  248, 
106  Pac.  3.) 

.  The  general  rule  is  that  cross-examination  must  be  confined  to 
[2]  the  matters  about  which  the  witness  has  been  examined  on 
his  direct  examination,  or  matter  connected  therewith,  either 
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directly  or  indirectly.  (Shandy  v.  McDonald,  38  Mont.  393, 
100  Pac.  203.)  /The  general  rule  is  perhaps  modified  to  this  ex> 
tent:  That  'Vhen  an  accused  becomes  a  witness  in  his  own  be- 
half, and  denies  that  he  committed  the  crime  for  which  he  is  on 
trial,  a  wide  latitude  of  cross-examination  is  permissible,  owing 
to  the  general  nature  of  the  defendant's  statements.  Upon  the 
cross-examination  of  such  witness  such  deflections  from  the 
matter  brought  out  on  direct  examination  are  allowed  as  may 
be  necessary  to  bring  the  whole  matter  involved  in  the  direct 
examination  before  the  court,  and  to  extract  the  whole  of  the 
truth  concerning  the  matter  brought  forward  by  the  accused.'^ 
(State  V.  Rogers,  31  Mont.  1,  77  Pac.  293;  State  v.  Bodgers, 
supra.)  And  in  the  case  of  State  v.  Hoivard,  30  Mont.  518,  77 
Pac.  50,  this  court  said:  ''The  right  of  cross-examination  ex- 
tends, not  only  to  all  facts  stated  by  the  witness  in  his  original 
examination,  but  to  all  other  facts  connected  with  them, 
whether  directly  or  indirectly,  which  tend  to  enlighten  the  jury 
upon  the  question  in  controversy,  and  this  right  should  not  be 
restricted  unduly." 

^However,  though  a  wide  latitude  is  allowed  in  the  cross- 
examination  of  a  defendant  thus  offering  himself  as  a  witness, 
the  rules  governing  cross-examination  must  still  control.  Thus 
in  the  Rogers  Case,  31  Mont.  1,  77  Pac.  293,  the  defendant  was 
on  trial  for  burglary;  his  brother  was  on  the  stand,  and  was 
asked  as  to  whether  he  and  the  defendant  had  not  gone  on  a 
certain  trip  for  the  purpose  of  committing  robbery.  The  court 
said:  ''The  questions,  therefore,  would  convey  the  impression  to 
the  jury  that  the  state's  counsel  had  reason  to  believe  that  the 
defendant  went  to  Cable  for  the  purpose  of  committing  a  rob- 
bery. The  fact  that  it  was  not  intended  to  prejudice  the  de- 
fendant, or  that  the  questions  only  accused  the  defendant  of 
the  intent  to  commit  a  crime,  or  that  the  negative  answers  of  the* 
witness  were  conclusive  upon  the  state,  could  not  free  the  ques- 
tions of  their  objectionable  character.  It  was  certainly  not  to 
be  expected  that  they  would  be  answered  in  the  affirmative/' 
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The  propounding  of  fhe  questions  was  held  to  be  roTersible 
error. 

But  the  respondent  urges  that  if  not  proper  for  that  purpose, 
the  questions  were  proper  for  the  purpose  of  impeachment. 
This  is  the  same  contention  that  was  made  in  the  case  of  State 
y.  Kanakaris,  54  Mjont.  180, 169  Pac.  42,  and  was  disposed  of  by 
this  court  in  the  following  language:  ''Upon  the  cross-examina- 
tion of  the  defendant  he  was  asked  many  questions  by  the 
county  attorney,  the  purpose  of  which  was  to  show  that  he  had 
been  guilty  of  numerous  minor  offenses,  independent  of  the 
crime  for  which  he  was  being  tried.  The  attorney  could  have 
had  no  other  object  in  view  than  to  impeach  the  defendant  or 
degrade  him  in  the  estimation  of  the  jury,  and  for  either  pur- 
pose the  questions  are  forbidden  by  statute."  (Sees.  8024,  8031, 
Bev.  Codes.)  ''A  witness,  whether  the  accused  or  any  other 
witness,  may  be  discredited  in  any  of  the  various  ways  named 
in  the  statute  or  sanctioned  by  law."     (State  v.  Rogers,  supra.) 

The  nearest  approach,  ''under  the  statute,  or  sanctioned  by 
law,"  to  the  method  of  attempted  impeachment  employed  by 
counsel  in  this  instance  is  found  in  section  8025  of  the  Revised 
Codes,  providing  that  ''a  witness  may  also  be  impeached  by  evi- 
dence that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony."  While  under  this  section  a  differ- 
ent rule  applies  to  the  accused  than  to  other  witnesses  {State  v. 
BurreU,  27  Mont.  282,  70  Pac.  982),  it  is  immaterial  here,  as 
counsel  followed  the  statute.  However,  the  provisions  of  the 
statute  relate  only  to  those  statements  ^^incatisistent  with  his 
present  tesimony/'  and  it  must  be  remembered  that  appellant 
had  gone  no  further  than  to  deny  the  particular  utterances  at- 
tributed to  him  by  the  few  witnesses  for  the  state;  he  did  not 
declare  his  loyalty  nor  affirm  that  he  had  never  made  a  seditious 
statement.  Under  these  circumstances,  had  the  questions  been 
propounded  to  any  other  witness  for  the  defense  than  the  ac- 
cused himself,  they  would  have  been  improper. 

Under  the  pretense  of  cross-examining  a  witness,  one  party  to 
[3]    an  action  cannot  make  out  his  case  by  witnesses  for  the 
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other  side.  (Shandy  v.  McDonald,  supra;  Davis  v.  Morgan,  19 
Mont.  141,  47  Pac.  793;  Bropky  v.  Downey,  26  Mont.  252,  67 
Pac.  312;  Du  Vivier  v.  Phiaips,  18  Mont.  370,  45  Pac.  554.) 

Section  8021,  Revised  Codes,  provides:  "The  opposite  party 
may  cross-examine  the  witness  as  to  any  facts  stated  in  his  direct 
examination  or  connected  therewith,  and  in  so  doing  may  put 
leading  questions,  hut  if  he  examine  him  as  to  other  matters, 
sach  examination  is  to  be  subject  to  the  same  rules  as  a  direct 
examination. ' '  In  other  words,  by  examining  an  adverse  witness 
on  matters  other  than  facts  stated  in  his  direct  examination  or 
[4]  connected  therewith,  the  examiner  makes  the  witness  his 
own.  Here  the  county  attorney  made  the  defendant  his  own  wit- 
ness to  prove  facts  not  touched  upon  in  his  case  in  chief,  nor 
m  the  direct  testimony  of  the  witness.  Having  done  so,  he  was 
bound  by  the  answers  of  the  witness,  and  the  answer  that  the 
witness  did  not  make  the  statement  recited  to  him  should  have 
ended  the  matter.  (BuUard  v.  United  States,  245  Fed.  837,  158 
C.  C.  A.  177;  State  v.  Zimmerman,  3  Kan.  App.  172,  42  Pac. 
828;  People  v.  Schmitz,  7  Cal.  App.  330,  15  L.  R.  A.  (n.  s.) 
717,  94  Pac.  407,  419 ;  People  v.  Rodriguez,  134  Cal.  140,  66  Pac. 
174;  George  v.  State,  16  Neb.  318,  20  N.  W.  311;  BuUock  v. 
State,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl.  62;  State 
V.  Coyle,  41  Utah,  320,  126  Pac.  305.) 

In  People  v.  Schmitz,  sv>pra,  the  court  said:  "The  cross-exam- 
ination being  erroneous,  the  error  was  not  cured  by  the  witness 
answering  the  question  in  the  negative,  for  the  reason  that  the 
prosecution  subsequently  used  this  examination  of  the  defend- 
ant as  a  basis  for  introducing  certain  evidence  of  Ruef,  which 
properly  was  a  part  of  the  case  of  the  people  in  chief.  (People 
V.  Morton,  139  Cal.  727,  73  Pac.  609.)  Negative  answers  were 
perhaps  what  the  prosecution  expected,  so  that  under  the  guise 
of  rebuttal  they  could  call  Ruef  to  the  stand  to  contradict  the 
defendant,  and  that  is  what  was  done.  It  is  evident  that  by  the 
rules  of  law,  and  that  regard  to  fairness  which  characterizes 
every  criminal  trial,  if  the  prosecution  had  evidence  to  prove 
that  defendant  took  or  accepted  pait  of  the  money  extorted  by 


57  Mont.]  Stats  v.  Smith.  863 

the  conspiraqr  and  paid  to  his  accomplice,  Rnef,  9uch  evidence 
should  haye  been  produced  as  a  part  of  the  case  for  the  prose- 
cution. The  defendant  had  the  right  to  hear  the  evidence 
against  him  before  being  required  to  meet  it.  The  evidence, 
and  all  the  evidence,  tending  to  show  his  guilt  should  have  been 
produced.  If  Buef  paid  or  gave  defendant  money,  part  of  the 
proceeds  of  the  crime,  the  prosecution  should  have  produced  the 
evidence  as  a  part  of  its  case.  The  defendant  would  then  have 
had  the  right  to  meet  the  evidence  as  part  of  his  defense.  In  this 
case  Buef  was  not  placed  upon  the  witness-stand,  nor  was  any 
evidence  given  as  to  any  money  being  paid  to  defendant ;  but  the 
evidence  was  held  back  until  the  defendant  was  asked  the  ques- 
tions in  cross-examination.  Then,  in  the  guise  of  rebuttal,  the 
evidence  of  Buef  was  brought  forth,  under  the  claim  that  it  was 
to  contradict  the  defendant,  but  really  for  the  purpose  of  prov- 
ing facts  which  were  part  of  the  case  for  the  prosecution  in  the 
first  instance.  Such  practice  would  be  a  great  injustice  to  a 
defendant.  It  would  be  contrary  to  the  way  criminal  trials  are 
usually  conducted  in  our  courts.  It  would  be  contrary  to  every 
man^s  sense  of  right  and  justice.  It  is  of  much  more  importance 
that  every  defendant  should  have  a  fair  and  impartial  trial  un- 
der the  rules  of  evidence  laid  down  by  the  ablest  judges  and 
established  hy  centuries  of  experience  than  that  a  defendant  in 
some  particular  case  should  be  convicted." 

In  People  v.  Rodriguez,  supra,  the  court  said:  "  *If  a  question 
is  put  to  a  witness  which  is  collateral  and  irrelevant  to  the  issue, 
his  answer  cannot  be  contradicted  by  the  party  who  asked  the 
question,  but  is  conclusive  against  him.'  {People  v.  McKeller, 
53  Cal.  65;  1  Greenleaf  on  Ev.,  sec.  44^.)  The  testimony  of  the 
sheriff  contradicting  the  appellant  on  the  collateral  and  irrele- 
vant matter  was  therefore  clearly  inadmissible ;  and  it  would  foe 
idle  to  say  that  it  could  not  have  been  prejudicial  to  appellant. 
In  the  first  place,  it  tended  to  'discredit  his  testimony,'  and,  in 
the  second  place,  it  tended  to  prove  the  commission  of  another 
and  independent  crime,  which,  of  course,  was  entirely  unwar- 
ranted," 
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In  Peoph  V.  De  Oarmo,  179  N.  T.  130,  71  N.  B.  736,  the  court 
said : '' A  more  serious  question  is  raised  by  the  exceptions  to  the 
admission  of  certain  evidence  that  is  claimed  to  hare  been  not 
only  incompetent,  but  seriously  and  substantially  prejudicial  to 
the  defendant.  The  defendant  was  a  witness  in  his  own  behalf. 
Upon  his  direct  examination  he  testified  as  to  the  occasion  men- 
tioned in  the  indictment,  and  nothing^  else.  On  his  cross-exam- 
ination he  was  interrogated  as  to  a  number  of  alleged  occur- 
rences which  had  no  legal  connection  with  the  homicide,  and  his 
testimony  thus  elicited  was  then  permitted  to  be  contradicted 
by  witnesses  called  in  rebuttal  for  the  prosecution.  •  •  •  At 
this  point  we  encounter  one  of  the  limitations  of  the  rule  govern- 
ing the  impeachment  of  witnesses  that  was  lost  sight  of  in  the 
case  at  bar.  When  the  credibility  of  the  defendant  as  a  witness 
was  assailed  by  compelling  him  upon  his  cross-examination  to 
give  testimony  which,  although  competent  for  purposes  of  im- 
peachment, was  collateral  to  the  main  issue,  the  prosecution, 
at  whose  instance  the  collateral  evidence  was  elicited,  was  bound 
thereby,  and  had  no  right  to  contradict  it.  This  is  an  inflexible 
limitation  of  the  rule  referred  to,  and  illustrations  thereof  are 
to  be  found  in  L(Mvrence  v.  Barker,  5  Wend.  (N.  T.)  301;  How- 
ard V.  City  Fire  Ins.  Co.,  4  Denio  (N.  Y.),  502;  Stokes  v.  People, 
53  N.  Y.  164,  13  Am.  Eep.  492 ;  People  v.  OreenvmLl,  108  N.  Y. 
296,  2  Am.  St  Rep.  415,  15  N.  B.  404;  People  v.  Ware,  29  Hun 
(N.  Y.),  473,  affirmed  92  N.Y.  653..  •  •  •  The  admission  of 
such  evidence  raises  a  conclusive  presumption  of  injury  to  the 
defendant,  and  renders  the  reversal  of  the  judgment  herein  an 
imperative  necessity." 

/  If  counsel  for  the  state  desired  to  prove  other  acts  of  a  similar 
^^haracter,  in  corroboration,  he  should  have  introduced  that  evi- 
dence in  his  case  in  chief.  The  evidence,  and  all  the  evidence 
tending  to  show  the  guilt  of  the  defendant,  should  have  been 
produced,  so  that,  in  all  fairness,  the  defendant  be  given  the 
opportunity  to  meet  that  evidence  as  a  part  of  his  defense.  Hav- 
ing failed  to  do  so,  and  having,  for  the  time  being,  made  the 
defendant  his  own  witness,  he  was  bound  by  the  answer  given^ 
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and  it  was  error  for  the  trial  court  to  thereafter  permit  him  to 
be  impeached  upon  such  testimony.  {WUlis  v.  Siaie^  13  Okl. 
Cr.  700,  167  Pac.  333;  Wilson  y.  State,  37  Tex.  Cr.  64,  38  S.  W. 
610 ;  Stcae  V.  Dunn,  53  Or.  304,  99  Pac.  278, 100  Pac.  258.)  And 
the  defendant  could  not  thereafter  be  impeached  by  other  wit- 
nesses who  might  testify  that  he  made  the  statements  attributed 
to  him. 

2.  Another  question  is  raised  by  appellant's  contention  that 
[6]  proof  of  other  utterances  of  a  seditious  nature  was  not  ad- 
missible, as  the  element  of  intent  was  not  included  in  the  crime 
of  sedition  as  defined  in  the  statute,  citing  State  v.  Kahn,  56 
Mont.  108, 182  Pac.  107,  as  so  holding.  While  the  question  is  not 
properly  before  us,  as  such  testimony  was  not  introduced  as  a 
part  of  the  state's  case,  we  deem  it  advisable,  in  the  light  of 
the  fact  that  this  case  must  be  retried,  to  dispose  of  it  here. 

A  careful  reading  of  the  Kdhn  Case  will  disclose  that  the  court 
did  not  go  as  far  as  counsel  contends  it  did.  While  it  is  true 
that,  as  stated  by  counsel,  the  court  there  said :  ''It  is  elementary 
that  for  the  preservation  of  the  peace,  the  safety  of  the  people, 
and  the  good  order  of  society,  the  legislature  may  prohibit  cer- 
tain acts,  and  attach  a  penalty  for  disobedience,  without  includ- 
ing any  evil  intent  as  an  ingredient  of  the  offense  other  than 
the  general  intent  implied  from  a  violation  of  the  statute" — ^it 
in  the  same  paragraph  continued :  ''But  the  provision  of  the  stat- 
ute is,  'shall  utter  language  calculated  to  incite  or  inflame  re* 
sistance,'  etc.  Primarily  the  word  'calculate'  means  to  com- 
pute mathematically,  and  it  implies  power  to  think,  to  reason, 
to  plan.  In  its  broader  significance  it  means  to  intend,  to  pur- 
pose, to  design.     (Century  Dictionary;  Standard  Dictionary.)'* 

3.  Under  subdivisions  2  and  3  of  section  1  of  the  Sedition  Act, 
[6]  that  the  utterance  complained  of  was  "calculated"  to  pro- 
duce the  effect  set  out  in  the  statute  is  a  necessary  ingredient  of 
the  crime,  and  the  question  as  to  "whether  the  natural  tendency 
and  reasonably  probable  effect  of  the  language  was  to  incite  or 
inflame  resistance  to  duly  constituted  federal  or  state  authority 
in  connection  with  the  prosecution  of  the  war"  was  a  question 
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for  the  jnry,  and  the  jury  should  have  been  so  advised  by  the 
instructions.     (State  v.  Kahn,  supra,) 

However,  counsel  for  the  defense  is  in  error  in  contending  that, 
[7]  because  based  upon  utterances,  the  crime  of  sedition  is  to 
be  governed  by  the  rules  in  libel  cases,  where,  under  the  Consti- 
tution, the  jury  is  the  judge  of  both  the  law  and  the  fact.  In 
the  Kahn  Case  above,  this  court  has  indicated  that  such  conten- 
tion is  without  merit.  It  there  said:  "Sedition  was  a  crime  un- 
known to  the  common  law ;  the  nearest  approach  to  it  was  libel 
of  the  Constitution  or  government,  but  that  offense  has  never 
been  recognized  by  the  states  of  this  Union.  Sedition  is  a  purely 
statutory  offense,  and  our  Act  is  declared  to  be,  and  is  in  fact, 
a  general  police  regulation." 

Our  Sedition  Act  (Chap.  11,  Laws  Ex.  Sess.  1918)  defines  a 
public  offense  as  any  other  public  offense  is  defined  in  our  Penal 
Code,  and  a  prosecution  thereunder  is  identical  with  any  other 
prosecution  under  a  penal  statute;  and  the  rule  herein  an- 
nounced, following  that  in  the  Kahn  Case,  goes  no  further  than 
the  rule  applied  generally  in  criminal  cases,  whenever  applicable. 
Thus  in  a  grand  larceny  case,  the  jury  must  be  instructed  that 
they  must  find  beyond  a  reasonable  doubt,  not  only  that  the  ac- 
cused committed  the  act,  but  also  that  he  did  so  "with  the  intent 
to  deprive  or  defraud  the  true  owner  of  his  property,"  etc. 
[8]  However,  appellant's  counsel,  on  the  settlement  of  the  in- 
structions, made  no  objection  to  those  proposed  to  be  given,  and 
thus  adopted  the  theory  of  the  court,  and  cannot  thereafter  put 
the  court  in  error,  either  by  a  showing  that  certain  of  the  in- 
structions were  erroneous,  or  l^  the  refusal  tP  give  other  offered 
instructions  on  an  opposite  theory.  (Sec.  9271,  subd.  4,  Rev. 
Codes;  State  v.  Brodock,  53  Mont.  463,  164  Pac.  658.) 

4.  The  offered  instructions  by  the  defense,  attempting  to  advise 
[9]  the  jury  that  they  must,  in  order  to  convict,  find  that  the 
utterances  were  seditious,  were  clearly  erroneous  and  properly 
refused.  As  to  that  portion  of  defendant's  offered  instructions 
Nos.  1  and  5,  advising  the  jurors  that  they  could  not  find  the 
defendant  guilty  unless  they  found  beyond  a  reasonable  doubt 
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that  the  defendant,  since  the  twenty-second  day  of  February, 
1918,  made  the  utterances,  the  offered  instructions  were  properly 
refused,  as  covered  by  the  court's  instruction  No.  2,  advising  the 
jurors  that  the  crime  was  complete  if  they  found  beyond  a  rea- 
sonable doubt  that  **at  any  time  subsequent  to  February  22, 
1918,"  efc. 

5.  The  testimony  of  the  witness  Rhea,  fixing  the  date  of  the 
£10]  alleged  offense  by  means  of  what  he  saw  in  his  wife's 
diary,  was,  as  to  the  date,  hearsay,  and  should  have  been  stricken 
on  motion.  It  was  competent  for  the  witness  to  testify  as  to  the 
time,  with  reference  to  his  return  from  the  trip  mentioned,  but 
if,  as  he  stated,  he  had  no  independent  knowledge  of  the  date 
of  his  return,  the  date  should  have  been  fixed  by  the  testimony 
of  the  wife  or  some  other  witness  than  Rhea. 

6.  Appellant  contends  that,  as  the  proof  disclosed  that  the 
charge  in  the  information  contained  more  than  one  alleged 
offense,  the  proof  of  the  first  offense  as  to  which  witnesses  were 
introduced  was,  in  effect,  an  election  on  the  part  of  the  state; 
while  the  respondent  urges  that,  under  the  decision  in  State  v. 
Wyman,  56  Mont.  600,  186  Pac.  1,  there  was  but  one  offense 
charged,  and  consequently  no  call  for  an  election. 

It  is  true  that,  in  the  Wyman  Case,  it  was  held  that  the  in- 
formation may  contain  numerous  allegations  which,  if  taken 
[11]  singly,  would  constitute  as  many  offenses  under  the  Sedi- 
tion Act,  but  that,  when  alleged  collectively,  they  may  do  no  more 
than  charge  one  offense — the  offense  of  sedition;  but  as  to 
whether  the  utterances  alleged  constitute  one  offense  or  many 
depends  upon  the  circumstances  of  the  particular  case.  All  of 
the  alleged  utterances,  if  spoken  at  one  and  the  same  time  and 
place,  might  constitute  a  single  offense,  but  where  spoken  at 
different  times  and  places  and  to  different  persons,  each  utter- 
ance, if  it  constituted  the  crime  of  sedition,  would  be  a  separate 
[12]  offense.  However,  no  motion  to  compel  an  election  was 
interposed,  and  appellant  did  not  Iteek  to  have  any  of  the  charges 
in  the  information  withdrawn  from  consideration  of  the  jury, 
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and  is  therefore  in  no  position  here  to  raise  the  question.     (St<Ue 
V.  Reed,  53  Mont.  292,  298,  163  Pac.  477.) 

The  language  employed  by  Mr.  Justice  McParland,  in  the  case 
of  People  V.  WeUs,  100  Cal.  459,  34  Pac.  1078,  in  the  light  of 
the  intense  feeling  existing  during  the  war,  when  righteous  in- 
dignation over  dastardly  attacks  on  our  government,  our  soldiers^ 
and  our  flag  was  apt  to  override  the  better  judgment  and 
knowledge  of  proper  procedure,  is  particularly  applicable  to 
cases  such  as  this:  "It  is  too  much  the  habit  of  prosecuting  ofS- 
cers  to  assume  beforehand  that  the  defendant  is  guilty,  and  then 
expect  to  have  the  established  rules  of  evidence  twisted,  and  all 
the  features  of  a  fair  trial  distorted,  in  order  to  secure  a  con- 
viction. If  a  defendant  cannot  be  fairly  convicted,  he  should 
not  be  convicted  at  all ;  and  to  hold  otherwise  would  be  to  pro- 
vide ways  and  means  for  the  conviction  of  the  innocent." 

For  the  reasons  stated,  the  judgment  and  order  of  the  district 
court  of  Custer  county  are  reversed,  and  the  cause  is  remanded 
to  said  county  for  a  new  trial. 

Reversed  aaid  remanded.   - 

Mb.  Chibp  Justice  Bbantly  and  Assooiatb  Justicbs  HoLlo- 
WAY,  HuRLY  and  Cooper  concur. 


STATE  BX  BEL.  GRIFFITHS,  Appellant,  v.  MAYOR  OF  CITY 

OF  BUTTE  et  al..  Respondents. 

(No.  4,100.) 
(Submitted  February  26,   1920.    Decided  Maich  14,   1920.) 

[188  Fm.  367.] 

Cities   and   Towns — Fire   Department  —  Council — Rem^oval   of 
Chief — Charges — Sufficiency — Certiorari — Scope  of  Writ. 

Cities  and  Towns — Council — ^Removal  of  Chief  of  Fire  Department — Charges 
— Suffideujcj. 

1.  In  proceedingci  before  a  city  council  for  the  removal  of  the  chief 
of  the  fire  department,  the  charges  need  not  be  st-ated  with  the  teeh* 
nical  accuracy  required  in  a  complaint  filed  in  court. 
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6ame. 

2.  Charges  tbat  the  ehief  of  a  fire  departmen't  did  not  respond  promptly 
to  fire-alarms,  did  not  know  the  location  of  fire  hydrants,  was  incom- 

•  {>et6nt  to  direct  the  fighting  of  fire,  failed  to  tear  down  certain  build- 
ings as  required  by'  state  fire  marshal,  etc.,  held  sufficiently  definite 
and  certain  to  advise  the  accused  of  the  nature  of  the  charges  against 
him  and  to  enable  him  to  prepare  his  defense. 

Certiorari — Scope  of  Writ. 

3.  The  writ  of  review  cannot  be  used  to  correct  errors  committed  in 
the  exercise  of  jurisdiction. 

Same— Oity  Oouncil — ^Removal  of  Fire  Chief — Extent  of  Beview  of  Order  of 
Removal. 

4.  On  certiorari  to  review  an  order  of  the  city  council  removing  its 
ehiof  of  the  fire  department,  the  court  may  ascertain  whether  the  charges 
against  accused  were  or  were  not  supported  by  the  evidencci  but  cannot 
determine  its  preponderance. 

Same — Bemoval  of  Fire  Chief — ^Evidence— Sufficiency. 

5.  Evidence  reviewed  and  held  on  certiorari,  to  substantially  support 
the  charges  referred  to  in  paragraph  2  above. 

Appeal  from  District  Court,  l^lver  Bow  County;  J.  J.  Lynch, 
Judge. 

Certiorari  by  the  State,  on  the  relation  of  Morgan  Qriflfiths, 
against  the  Mayor  of  the  City  of  Butte  and  others,  to  set  aside 
an  order  of  the  council  removing  relator  from  the  office  of  Chief 
of  the  Fire  Department.  Prom  a  judgment  aflSrming  the  order 
of  the  council,  relator  appeals.    Affirmed. 

Mr.  W.  E.  Carroll,  for  Appellant,  submitted  a  brief;  Mr. 
Frank  Watker  and  Mr.  C.  8.  Wagner,  of  Counsel,  argued  the 
cause  orally. 

We  submit  that  this  court  has  the  right  to  review  the  evi- 
dence and  ascertain  if  there  is  any  substantial  evidence  to  legally 
warrant  the  decision  below.  {OUhert  v.  Board  of  Police,  etc., 
11  Utah,  378,  40  Pac.  264;  6  Cyc.  827.)  When  the  decision 
below  has  no  evidence  to  support  it,  the  question  then  becomes 
one  of  law,  not  of  fact.  (»  Cyc.  348,  351,  358,  360,  362.) 
Where  a  material  fact  is  unsupported,  or  is  contrary  to  all  the 
substantial  evidence,  such  finding  may  be  in  itself  an  error  of 
law ;  but  the  court  will  not  review  to  determine  the  preponderance 
of  the  evidence.  {Somers  v.  Wescoat,  66  N.  J.  I/.  551,  49  Atl. 
462;  Kidder  v.  Toumeend,  3  Johns.  (N.  T.)  435.)     Appellant 
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18  aware  of  the  usual  rule  that  on  appeal  in  certiorari,  the 
conclusion  of  the  trial  court  will  not  ordinarily  be  disturbed  if 
in  any  reasonable  view  of  the  evidence  its  finding  is  supported, 
but  if  the  finding  is  not  supported  by  any  evidence,  it  will  be 
set  aside.  {International  Harvester  Co.  v.  Industrial  Com., 
157  Wis.  167,  Ann.  Cas.  1916B,  330.) 

Mr.  R.  L,  Clinton,  Mr,  C.  F.  Juttner  and  Mr.  N.  A.  Roter- 
ing,  for  Respondents,  submitted  a  brief;  Mr.  Clinton  and  Mr. 
Rotering  argued  the  cause  orally. 

Citing :  Bolger  v.  Common  Council  of  Detroit,  153  Mich.  540, 
117  N.  W.  171;  Dwnn  v.  City  of  Taunton,  200  Mass.  252, 
86  N.  E.  313 ;  SvlUvan  v.  Martin,  81  Conn.  585,  71  Atl.  783 ; 
State  V.  Henderson,  145  Iowa,  657,  Ann.  Cas.  1912A,  1286,  124 
N.  W.  767;  Commonwealth  v.  Egan,  234  Pa.  St.  24,  82  Atl. 
1098;  Sheen  v.  Paine,  32  Utah,  295,  90  Pac.  440;  People  v. 
Coler,  10  App.  Div.  65,  57  N.  Y.  Supp.  636 ;  affirmed  159  N.  Y. 
569,  54  N.  E.  1094 ;  Commonwealth  v.  City  of  Philadelphia,  232 
Pa.  5,  81  Atl.  59;  Duffy  v.  Cooke,  239  Pa.  St.  427,  Ann.  Cas. 
1915A,  550,  86  Atl.  1076;  Ryan  v.  Handley,  43  Wash.  232,  86 
Pac.  398. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

On  September  10,  1915,  written  and  verified  charges  were 
presented  to  the  city  council  of  Butte  against  relator,  as  chief 
of  the  fire  department,  an  answer  was  filed  and  a  hearing  had 
M  the  next  regular  meeting  of  the  council,  and  by  a  majority 
vote  of  all  of  the  members  an  order  was  made  and  entered  re- 
moving him  from  his  official  position.  Relator  thereupon  sued 
out,  in  the  district  court  of  Silver  Bow  county,  a  writ  of  re- 
view, to  which  return  was  duly  made,  and  a  transcript  of  the 
t^timony  taken  before  the  council  was  permitted  to  be  filed 
with  the  court.  On  the  hearing  the  court  entered  judgment 
affirming  the  order  of  the  council. 
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1.  Appellant  contendjs  that  the  pleading  filed  with  the  coun- 
cil was  not  sufficient,  and  that  the  court  should  have  required 
[1]  the  council  to  cause  the  charges  to  be  made  more  definite 
and  certain.  While  the  pleading  may  not  have  been  as  accurate 
in  its  statements  or  as  artistically  drawn  as  is  desirable  in  a  com- 
plaint filed  in  court,  such  technical  accuracy  is  not  required  in 
proceedings  had  before  a  body  of  laymen.  In  an  analogous 
case,  this  court  said:  ''The  only  requirement  of  the  statute  is 
that  the  charge  shall  be  reduced  to  writing  (section  3309,  Rev. 
Codes) ;  and  if  in  substance  it  makes  out  any  one  of  the  triable 
offenses  mentioned,  it  is  sufficient.  And  even  in  determining 
this  question  the  courts  will  apply  the  most  liberal  rules  of  con- 
struction, and  necessarily  so.  The  members  of  the  police  trial 
board  are  not  required  to  be  learned  in  the  law  of  pleading  and 
practice;  in  fact,  many  board  members  are  laymen,  entirely  un- 
familiar with  court  procedure.  Neither  is  it  demanded  nor  con- 
templated that  the  person  preferring  charges  against  a  police- 
man shall  specify  the  details  of  the  charge,  give  a  particular 
designation  to  the  offense,  or  employ  an  attorney  to  draft  the 
e(»nplaint.  To  insist  upon  strictness  in  construing  a  written 
charge  of  this  character  would  defeat  the  purpose  of  the  law 
and  render  members  of  the  police  force  immune  from  disci- 
pline." {Bailey  y.  Examining  and  Trial  Board,  45  Mont.  197, 
199,  122  Pac.  572,  673.) 

Testing  the  written  charges  by  the  above  rule,  it  will  be  suffi- 
cient to  merely  note  the  nature  of  the  charges  made,  among  which 
[2]  we  find  the  allegations:  First,  that  Morgan  Griffiths  was 
appointed  in  an  irregular  manner,  setting  out  the  manner  of  his 
appointment  at  length,  and  alleging  that  he  therefore  is  usurp- 
ing the  office  without  legal  or  valid  appointment;  second,  that 
on  the  occasion  of  the  McGk>wan  fire  relator  did  not  respond 
for  from  ten  to  twenty  minutes  after  a  reasonably  competent 
fire  chief  would  have  been  on  the  ground,  describing  the  manner 
in  which  he  arrived,  and  that,  on  his  arrival,  he  did  not  know 
the  location  of  fire  hydrants,  and  lost  at  least  five  minutes  search- 
ing for  a  hydrant,  it  being  alleged  that  not  knowing  the  location 
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of  fire  hydrants  is  a  violation  of  the  rules  and  regulations ;  that 
he  directed,  or  permitted  the  water  to  be  directed,  on  the  fire 
in  such  a  manner  as  to  drive  the  flames  against  an  adjoining 
building,  when  there  was  an  open  space  of  several  hundred  feet 
on  the  opposite  side  of  the  burning  building;  third,  that  he  per- 
sisted in  keeping  at  the  Caledonia  Street  fire  station  a  horse 
unfit  to  work,  which  was  removed  only  after  repeated  complaints 
by  citizens;  fourth,  that  relator  was  incompetent  to  direct  the 
fire  department  when  at  work,  is  not  a  fire  fighter,  and  is  afraid 
to  enter  burning  buildings,  does  not  know  how  to  direct  a  force 
fighting  fire,  and  does  not  know  how,  nor  cares,  to  protect  men 
while  fighting  fire;  fifth,  that  he  made  no  rules  or  regulations 
governing  the  men,  and  no  rules  as  to  the  territory  to  be  cov- 
ered by  them;  and,  sixth,  that,  though  ordered  by  the  state  fire 
marshal  so  to  do,  failed  and  neglected  to  tear  down  and  destroy 
certain  buildings  and  structures  which  were  a  fire  menace. 

The  foregoing  examples  will  serve  to  disclose  the  fact  that  the 
written  charges  as  filed  were  adequate,  as  a  pleading,  and  were 
sufficiently  definite  and  certain  to  advise  relator  of  the  nature 
of  the  charges  against  him  and  to  enable  him  to  prepare  his  de- 
fense. 

2.  Appellant  contends  that  ^'the  evidence  failed  of  any  proof 
of  any  facts  attempted  to  be  alleged."  This  contention  raises 
the  question  as  to  how  far  the  court,  on  a  writ  of  review,  can  go 
into  an  examination  of  the  evidence  received  by  the  inferior 
tribunal,  board,  or  officer. 

Section  7209,  Revised  Codes,  provides  that — ^"The  review  upon 
this  writ  cannot  be  extended  further  than  to  determine  whether 
the  inferior  tribunal,  board,  or  officer  has  regularly  pursued  the 
authority  of  such  tribunal,  board,  or  officer." 

The  writ  cannot  be  used  to  correct  errors  committed  in  the 
[3]  exercise  of  jurisdiction.  (State  ex  rel.  King  v.  District 
Cowt,  24  Mont.  494,  498,  62  Pac.  820.) 

Under  section  3328,  Revised  Codes,  charges  may  be  preferred 
against  a  fire  chief  or  other  member  of  the  fire  department,  and 
''if  such  charges  are  found  proven  by  the  council,  the  council 
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[4]  by  a  vote  of  a  majority  of  the  whole  council,  may  im- 
pose such  penalty  as  it  shall  determine  the  offense  warrants, 
•  •  •  "  including  removal  from  the  fire  department.  There 
16  no  appeal  provided  for  from  the  order  of  the  council. 

''Where  the  power  of  a  municipal  body  to  remove  from  office 
is  not  discretionary,  but  only  for  cause,  after  notice  and  hear* 
ing,  the  proceedings  are  judicial  in  their  nature  and  may  be 
reviewed  on  certiorari  [the  writ  of  review].  On  such  review, 
the  court  will  inspect  the  record  to  see  whether  the  body  had 
jurisdiction  and  kept  within  it,  and  whether  the  charges  were 
sufficient  in  law,  and  will  examine  the  evidence,  not  for  the  pur- 
pose of  weighing  it,  but  to  ascertain  whether  it  furnishes  any 
legal  and  substantial  basis  for  the  removal."  (28  Cyc.  442; 
In  re  Carter,  141  Cal.  316,  74  Pac.  997 ;  Carter  v.  Durango,  16 
Colo.  534,  25  Am.  St.  Kep.  294,  27  Pac.  1057 ;  State  v.  Dulutliy 
53  Minn.  238,  39  Am.  St.  Rep.  595,  55  N.  W.  118;  People  v. 
Nichols,  79  N.  Y.  582 ;  Hayden  v.  Memphis,  100  Tenn.  582,  47 
S.  W.  182 ;  State  ex  rel.  Wynne  v.  Examining  and  Trial  Board, 
43  Mont.  389,  Ann.  Cas.  1912C,  143,  117  Pac.  77.) 

If  the  charges  are  unsupported  by  the  evidence,  or  the  find- 
ings are  contrary  to  all  the  substantial  evidence,  or  where  the 
decision  below  has  no  evidence  to  support  it,  the  question  then 
becomes  one  of  law,  and  the  evidence  may  be  reviewed  to  deter- 
mine if  such  is  the  fact,  but  the  court  cannot  review  the  evidence 
to  determine  the  preponderance  thereof.  (3  Cyc.  348-362; 
Sonuers  v.  Wescoat,  66  N.  J.  L.  551,  49  Atl.  462;  Kidder  v. 
Toumsend,  3  Johns.  (N.  Y.)  435.) 

A  careful  examination  of  the  record  discloses  that  all  the  pro- 
ceedings of  the  council  were  regular  and  in  conformity  with  the 
provisions  of  the  statutes  on  the  subject ;  the  council  had  juris- 
diction and  kept  within  it. 

In  order  to  determine  the  question  concerning  the  evidence, 
it  would  be  well  to  first  ascertain  what  are  some  of  the  duties 
[6]    of  a  chief  of  the  fire  department. 

Section  3331,  Revised  Codes,  provides  that  ''the  chief  of  the 
fire  department  shall  have  sole  command  and  control  over  all 
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persons  connected  with  the  fire  department,  •  •  •  and  shall 
possess  fall  power  and  authority  over  its  organization,  govern- 
ment and  discipline ;  *  *  *  he  shall  have  charge  of  and  be 
responsible  for  the  engines  and  other  apparatus,  •  •  •  and 
see  that  they  are  at  all  times  ready  for  use  in  the  extinguishing 
of  fires. ' '  This  statute  is  supplemented,  in  the  city  of  Butte, 
by  ordinance  which  reads,  in  part  as  follows:  **It  is  the  duty 
of  the  fire  chief  to,  at  least  once  a  month,  •  •  •  carefully 
examine  into  the  condition  of  all  the  buildings,  engines,  animals, 
and  apparatus  used  in  the  fire  department^  and  see  that  the  same 
is  at  all  times  in  good  repair  and  condition,  and  to  report  to  the 
city  council  any  defect  or  injury  to  the  same,  •  •  •  and 
shall,  with  the  consent  of  the  mayor,  cause  all  necessary  repairs 
to  be  made  without  delay.  •  •  •  The  chief  of  the  fire  de- 
partment, or  any  assistant  chief  acting  in  his  place,  shall  have 
entire  command  and  control  and  direction  of  all  members  of 
the  fire  department  and  over  other  persons  who  may  be  present 
at  fires.  The  members  of  the  fire  department,  under  the  direc- 
tion of  the  fire  chief  of  the  fire  department,  or  assistant  chiefa 
of  the  fire  department,  shall,  upon  every  alarm  of  fire,  repair 
with  the  utmost  dispatch  to  the  place  of  the  fire  *  *  •  and 
there  work  under  the  direction  of  the  chief  of  the  fire  depart- 
ment or  his  assistants,  in  the  most  effective  manner  until  the  fire 
is  extinguished.  •  •  •  "  He  **may  from  time  to  time  es- 
tablish such  rules  and  regulations  as  he  may  deem  advisable.'^ 
Bearing  in  mind,  then,  the  duties  imposed  upon  the  chief  or 
head  of  a  fire  department,  and,  from  the  necessity  of  adequate 
fire  protection  in  a  city  such  as  Butte,  the  importance  of  proper 
and  adequate  regulations,  orders,  and  directions  to  the  men  under 
him,  and  of  the  inspection  of  the  equipment  for  fighting  fire,  and 
the  prompt  repair  or  replacement  of  that  not  in  perfect  con- 
dition, we  come  to  the  consideration  of  the  evidence  introduced. 
We  find  that  there  is  evidence,  with  reference  to  the  McGowan 
fire — not  the  statements  of  the  McOowans  alone,  but  of  disinter- 
ested witnesses — that  ten  to  twenty  minutes  elapsed  before  the 
arrival  of  the  chief  and  the  department ;  that  the  chief  drove  past. 
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and  had  to  return  around  on  another  atreet;  that  five  minutes 
more  were  logt  in  an  attempt  to  locate  the  fire  hydrant,  and  that^ 
when  the  water  was  turned  on,  the  chief  permitted  it  to  be  di- 
rected in  such  a  manner  as  to  drive  the  flames  toward  a  build- 
ing a  few  feet  away,  whereas  there  was  no  building  within 
several  hundred  feet  in  the  opposite  direction.  We  find  the  evi- 
dence of  firemen  that  the  chief  never  took  command  and  directed 
their  activities ;  that  at  a  fire  in  the  Owsley  Block  a  fireman  had 
to  push  the  chief  out  of  the  doorway  in  order  to  enter  with  the 
chemical  apparatus.  We  find  evidence  in  the  record  that  a  fire 
horse,  fifteen  to  nineteen  years  old,  had  been  relegated  to  the 
street  department,  but  was,  at  the  direction  of  the  relator,  taken 
to  a  fire  station,  and,  though  thin,  lame  and  in  such  condition 
that  he  had  to  be  dragged  from  his  stall,  was  kept  there  for  some 
time,  over  the  protest  of  firemen  and  citizens.  We  find  the  state- 
ment that  the  chief  never  entered  burning  buildings ;  that,  though 
dissensions  and  quarrels  were  frequent,  the  chief  made  no  at- 
tempt to  maintain  discipline.  It  appears  that  a  certain  popu- 
lous district  had  been  added  to  the  city  limits  shortly  after  the 
appointment  of  relator,  in  April,  and  at  the  date  of  the  hearing 
he  had  made  no  provision  for  fire  protection  therein.  These  are 
but  samples  from  several  hundred  pages  of  testimony;  whether 
supported  by  a  preponderance  of  the  evidence  or  not,  it  is  sub- 
stantial evidence  of  the  charges  made,  and,  as  the  court  said  in 
Bolger  v.  Detroit,  153  Mich.  540,  117  N.  W.  171:  ''With  the 
strength  or  weakness  of  the  case  •  •  •  we  have  nothing  to 
do ;  our  inquiry  is  limited  to  ascertaining  whether  there  was  any 
competent  evidence,  however  weak,  tending  to  sustain  the  find- 
ings of  the  common  council,"  and  this  was  the  extent  of  the 
examination  permitted  to  the  lower  court  in  this  proceeding. 

We  find  no  substantial  error  in  the  record.    The  judgment  is 
afi&rmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Associate  Justices  Hollo- 
WA>T,  HuBLT  and  Coopek  concur. 
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FIRST  NATIONAL  BANK  OP  NEW  CASTLE,  Appbllant, 

V.  GROW  ET  AL.,  Respondents. 

(No.  4,08«.) 
(8abmitted  I'ebraary  25,   1920.    Decided  Mai«h  15,   1020.) 

[188  Pae.  907.] 

Promissory  Notes  Payable  to  Order — NegotiaiMity — Assignment 
WitTuyut  Indorsement — Effect — Pleading — Complaint. 

Promissorj   Note   Payable   to    Order — Aflsignment  Without  Indoraement — 
Effect. 

1.  Where  a  negotiable  inatrunient  made  payable  to  order  is  trans- 
ferred without  indorsement,  its  negotiable  character  is  destroyed  anil  tho 
•esignee  takes  it  subject  to  all  sueh  defenses  as  might  have  been  ayail- 
able  against  it  in  the  hands  of  the  payee. 

Pleading — Specific  Control  General  Allegations. 

2.  Where  both  general  and  specif^  allegations  are  made  concerning 
the  same  matter,  the  latter  control. 

Promissory  Notes — Nego tiab ility — Complaint — ^InsuiBciency. 

3.  Held,  under  the  above  rule,  tlat  the  oomplaint  in  an  action  on  a 
promissory  note  made  payable  to  order  which  specifically  alleged  that 
the  payee  "sold,  assigned  and  transferred"  it  to  plaintiff,  disclosed 
an  assignment,  sitd  that  the  general  suoceeding  allegation  that  plaintiff 
"is  now  the  lawful  owner  and  holder"  thereof,  was  insufficient  to  supply 
the  ayerment  that  the  transfer  was  had  by  indorsement. 

Appeal  from  District  Covrt,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

AowoN  by  the  First  National  Bank  of  New  Castle  against 
Chester  A.  Grow  and  others.  From  a  judgment  for  defendants 
and  an  order  denying  new  trial,  plaintiff  appeals.    Affirmed. 

Mr,  E.  K,  Cheadle  and  Mr,  Burton  R.  Cole,  for  Appellant, 
submitted  a  brief ;  Mr.  Cole  argued  the  cause  orally. 

Although  there  are  decisions  to  the  effect  that  a  direct  aver- 
ment that  plaintiff  is  the  owner  and  the  holder  of  the  instrument 
sued  on  is  the  averment  of  a  mere  conclusion  of  law  and  is  insuffi- 
cient, there  are  others  to  the  effect  that  such  an  allegation  is 
sufficient  to  show  a  prima  facie  right  to  recover,  and  that  the 
mode  of  acquisition  may  be  supplied  by  proof.    If  the  complaint 
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otherwise  shows  title  in  plaintiff,  an  additional  allegation  that 
he  is  the  owner  and  the  holder  is  unnecessary  and  superfluous. 
(8  C.  J.,  890,  sec.  1164;  Clark  y.  Moses,  50  Ala.  326;  Walker 
V.  State  Bank,  4  Stew.  &  P.  (Ala.)  215;  Bice  v.  Hogan, 
8  Dana  (Ky.),  133;  New  South  Brewing  etc.  Co,  v.  Price,  21 
Ky.  Law  Rep.  11,  50  S.  W.  963;  Draper  v.  Fletcher,  26  Mich. 
154 ;  Maccarone  v.  Hayes,  85  App.  Div.  41,  82  N.  Y.  Supp.  1005 ; 
Hoisted  V.  Bice,  15  How.  Pr.  1;  Ounter  v.  McEntire  (Tex.  Civ. 
App.),  24  S.  W.  590;  Bewe  v.  Fraker,  32  Wis.  243.) 

Under  the  negotiable  instruments  law,  it  has  been  held  suffi- 
cient to  all^e  that  plaintiff  is  the  owner  and  in  possession  of 
the  instrument,  although  it  is  not  payable  to  plaintiff  and  there 
is  no  allegation  that  it  has  been  assigned  or  indorsed  to  him. 
The  leading  case  cited  as  to  this  point  is  Callahan  v.  LouisviUe 
Dry  Goods  Co.,  140  Ky.  712,  131  S-  W.  995.  (8  C.  J.,  890, 
note  88.) 

Mr.  0.  W.  Belden,  for  BespondentSy  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAir  delivered  the  opinion  of  the 
court. 

The  allegations  of  the  complaint,  omitting  merely  formal  parts, 
are  to  the  effect  that  on  June  13,  1912>  the  defendants  executed 
and  delivered  their  certain  promissory  note  for  $1,500,  payable 
to  the  order  of  J.  E.  Blakeley;  that  prior  to  the  maturity  of 
the  note  Blakeley  ''for  a  valuable  consideration  sold,  assigned 
and  transferred  the  said  note  to  the  plaintiff  herein;  that  the 
plaintiff  is  now  the  lawful  owner  and  holder  of  the  said  note, 
and  that  the  same  is  wholly  due  and  unpaid."  A  copy  of  the 
note  is  set  forth  in  the  complaint. 

The  answer  admits  the  execution  of  the  note,  and  by  way  of 
affa*mative  defense  alleges  that  it  represented  the  purchase  price 
of  a  stallion  purchased  by  defendants  from  Blakeley  under  a 
special  written  guaranty ;  that  the  note  and  guaranty  were  ex^ 
cuted  contemporaneously  and  constituted  parts  of  the  same  trans- 
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action;  and  that  the  terms  of  the  guaranty  were  breached  by 
Blakeley.  The  trial  of  the  cause  resulted  in  a  general  verdict 
for  def endantSy  and  from  the  judgment  entered  thereon  and  from 
an  order  denying  a  new  trial,  plaintiff  appealed. 

Twelve  specifications  of  error  are  assigned,  but  they  involve 
but  a  single  fundamental  question,  and  may  be  considered  upon 
the  objections  to  instruction  No.  7,  given  by  the  court.  That 
instruction  follows :  ' '  You  are  instructed  that  the  plaintiff  bank 
[1]  claims  to  be  the  holder  of  the  note  by  assignment  and  trans- 
fer, and  that  in  this  ease  such  claim  does  not  cut  off  equitable 
defenses  against  the  payee  thereof,  and  if  you  find  from  the  tes- 
timony in  this  case,  by  a  preponderance  thereof,  that  the  defend- 
ants were  deceived,  or  that  the  note  was  obtained  from  them  by 
misrepresentation  or  fraudulent  practice  on  the  part  of  J.  E. 
Blakeley,  the  payee  therein,  or  that  he  failed  to  live  up  to  his 
contract  alleged  to  have  been  given  contemporaneously  there- 
with, then  your  verdict  must  be  for  the  defendants  in  this  case.'* 

Do  the  allegations  of  the  complaint  set  forth  above  admit  of 
the  interposition  of  the  special  defense  against  Blakeley  t  We 
think  they  do.  In  Cornish  v.  Wodlverton,  32  Mont.  456, 108  Am. 
St.  Rep.  598,  81  Pac.  4,  this  court  said:  **A  negotiable  instru- 
ment, payable  to  order,  must  be  indorsed  by  the  payee,  in  order 
to  preserve  its  negotiability  in  the  hands  of  a  subsequent  holder. 
A  transfer  without  indorsement  destroys  its  negotiable  charac- 
ter, and  the  assignee  takes  it  subject  to  all  such  defenses  as 
might  have  been  available  against  it  in  the  hands  of  the  payee.'' 

Appellant  insists  that  the  allegation  that  ''plaintiff  is  now  the 
[2, 3]  lawful  owner  and  holder  of  said  note ' '  is  suflScient  to  show 
prima  facie  a  right  in  plaintiff  as  a  holder  in  due  course,  and 
that  the  mode  of  acquisition  may  be  supplied  by  proof,  and  8 
Corpus  Juris,  890,  is  cited  in  support  of  the  contention.  If  that 
allegation  stood  alone,  much  might  be  said  in  support  of  the  ar- 
gument, particularly  in  view  of  the  provisions  of  sections  5900 
and  5907,  Bevised  Codes  (N.  I.  L.  51,  59).  But  since  the  gen- 
eral allegations  of  ownership  and  possession  are  modified  by 
special  allegations  disclosing  the  mode  of  transfer,  plaintiff  nar- 
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rows  the  issues  and  limits  itself  to  the  particular  mode  alleged. 
This  follows  from  the  general  rule  of  pleading  that,  where  both 
^general  and  specific  allegations  are  made  respecting  the  same 
matter,  the  latter  control.     (31  Cyc.  85.) 

This  is  not  a  case  in  which  the  complaint  fails  to  state  the 
mode  of  transfer;  on  the  contrary,  the  allegations  of  the  com- 
plaint, taken  together,  disclose  affirmatively  that  whatever  title 
or  right  of  possession  plaintiff  has  is  dependent  upon  a  transfer 
by  assignment  from  Blakeley,  the  payee.  Under  the  rule  an- 
nounced in  Camish  v.  Woolverton  above,  the  note  was  non-negoti- 
able in  the  hands  of  the  plaintiff,  and  subject  to  any  defense 
which  would  have  been  available  against  Blakeley  had  he  brought 
the  suit. 

We  do  not  pass  upon  the  sufficiency  of  the  answer.  It  was  not 
tested  by  demurrer  or  otherwise,  but  the  cause  appears  to  have 
been  tried  upon  th^  theory  that  a  defense  is  pleaded,  and  under 
that  view  of  the  case  the  court  was  correct  in  admitting  evidence 
of  the  special  defense  and  in  submitting  instruction  No.  7  above. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Chdsp  Justicb  Brantly  and  AsBOCwra  Justices  Hublt, 
Matthews  and  Cooper  concur. 

Rehearing  denied  May  29,  1920. 
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HEILMANi  Bespondent,  t;.  LOUOHRIN  st  Ah.,  Appellants. 

(No,  4,101.) 
(€kibiiiitted  Febrnarf  26,  1920.    Dedded  Maveh  15, 1920.) 

[188  Pae.  S70.] 

Mining  Claims — Qmeting  Title — Defective  Certificate  of  Loca^ 
tian — Relocation — Estoppel— Cost9 — Equity — Findings — Con^ 
chisiveness. 

Mines  and  Mining^-^Purpose  of  Oertificate  of  Location. 

1.  The  purpose  of  a  recorded  certificate  of  location  of  a  quarts  lode 
mining  claim  is  to  impart  to  subsequent  loeators  constructive  aotiee  of 
the  existence  of  the  claim,  its  location  and  extent. 

Same — Defects  in  Certificate  of  Location — ^When  Immaterial. 

2.  As  to  parties  who  had  actual  notice  of  the  location  and  boundariea 
of  a  mining  claim  when  they  relocated  it,  defects  in  a  recorded  ceififi^ 
eate  of  location  filed  by  the  original  locator  must  be  deemed  immaterial. 

Same — Relocation — ^Defectiye  CertiAeate  of  Locati<m — ^Eistoppel. 

3.  One  claiming  under  a  relocation  of  mining  ground  bj  virtue  of  a 
prior  locator's  forfeiture  impliedly  admits  the  validity  of  the  prior 
location  and  is  estopped  to  assert  defects  in  the  certificate  of  location 
in  an  action  to  quiet  title. 

Equity — ^Appeal  and  Error — ^f^ndings — Conclusiveness. 

4.  In  equity  cases,  the  findings  of  the  trial  court  will  not  be  disturbedv 
on  appeal,  unless  the  evidence  clearly  preponderates  against  them. 

Quieting  Title — ^Plaintiff  Successful  in  Part — Costs— Discretion. 

5.  The  disposition  of  the  question  of  costs  in  an  action  to  quiet  title 
to  two  quarts  lode  mining  claims,  in  which  plaintiff  prevailed  as  to  one 
claim  and  defendants  as  to  the  other,  held  to  have  been  within  the 
sound,  legal  discretion  of  the  trial  court  (Bev.  Codes,  sec.  7150),  with 
whose  action  in  allowing  costs  to  plaintifP  only  the  supreme  court  will 
not  interfere  in  the  absence  of  a  showing  of  a  manifest  abuse  of  dis- 
cretion. 

Appeal  from  District  Court,  Granite  County;  Oeorge  B.  Wfei- 
ston,  Judge, 

Action  by  Anna  Heilman  against  Pat  and  Patay  Longhrin. 
From  a  judgment  for  plaintiff  and  an  order  denying  them  a  new 
trial,  the  defendants  appeal.    Affirmed. 

Mr,  Wingfield  L.  Brown  and  Mr.  B.  Lewis  Brown,  for  Ap- 
pellantfii  submitted  a  brief,  the  former  arguing  the  cause  orally. 


57  Mont.]  HeilmaiN  v.  Louohrin  st  al.  881 

Mr.  D.  M.  Durfee  and  Mr.  W.  E.  Moore,  for  Respondent,  sub- 
mitted a  brief;  Mr,  Durfee  argued  the  cause  orally. 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  quiet  title  to  two  unpatented  quartz  lode 
mining  claims  designated,  respectively,  the  Copper  Queen  and 
Anna.  The  complaint  states  a  separate  cause  of  action  with  ref- 
erence to  each  claim  and  is  in  the  form  usually  employed  in  such 
cases.  In  answer  to  the  first  cause  of  action,  defendants  deny 
that  plaintiff  is,  or  at  any  time  subsequent  to  January  1,  1916, 
was,  the  owner,  in  possession,  or  entitled  to  the  possession  of  the 
Copper  Queen  claim,  and  admit  that  defendants  assert  title  to 
the  premises  in  question.  As  an  aflSrmative  defense  it  is  alleged 
that  whatever  interest  plaintiff  had  in  the  Copper  Queen  claim 
was  forfeited  by  her  failure  to  do  the  annual  representation  work 
for  the  year  1915 ;  that  thereafter,  on  January  1,  1916,  while  the 
premises  were  open  to  relocation,  defendants  went  upon  the 
ground  and  located  it  as  the  "Blue  Ribbon"  claim.  A  similar 
defense  is  interposed  to  the  second  cause  of  action;  defendants 
claiming  the  ground  covered  by  the  Anna  location  under  their 
relocation  of  it  as  the  *'01d  Crow"  claim.  All  aflSrmative  alle- 
gations were  put  in  issue  by  reply.  The  trial  court  found  in 
favor  of  plaintiflf  upon  the  first  cause  of  action  and  in  favor  of 
defendants  upon  the  second.  Defendants  have  appealed  from 
the  judgment  in  so  far  as  it  awards  to  plaintiff  the  Copper 
Queen  claim,  and  from  an  order  denying  a  new  trial. 

1.  To  make  out  her  prima  facie  case,  plaintiff  introduced  evi- 
dence tending  to  show  that  the  necessary  steps  were  taken  to  a 
completed  location  of  the  Copper  Queen  claim,  including  the  in- 
troduction in  evidence  of  the  recorded  certificate  of  location.  Ap- 
[1]  pellants  insist  that  the  certificate  is  void,  in  that  it  does  not 
contain  a  sufficient  reference  to  some  natural  object  or  perma- 
nent monument  to  identify  the  claim.  The  certificate  was  ad- 
mitted in  evidence  without  objection,  and,  so  far- ad  disclosed  by 
the  record,  this  contention  is  made  now  for  the  first  time.    Pass- 


382  HsiiiMAN  t;.  Louohbin  st  al.  [Mar.  T.  '20 

ing  this,  however,  the  evidenee  given  by  the  defendants  them- 
selves  discloses  that  they  knew  of  plaintiff's  claim  to  the  Copper 
Queen,  were  familiar  with  the  location  and  boundaries  of  that 
claim,  and  watched  it  diligently  during  1915  to  ascertain  whether 
plaintiff  performed  the  required  amount  of  assessment  work* 
Under  these  circumstances  defendants  cannot  rely  upon  the  de* 
f  ects  in  the  certificate. 

The  purpose  of  the  certificate  is  to  impart  constructive  notice 
to  subsequent  locators  of  the  existence  of  the  claim,  its  location,, 
and  extent,  just  as  the  markings  upon  the  ground  are  intended 
to  impart  actual  notice  of  the  same  facts.  (2  Lindley  on  Mines,, 
3d  ed.,  sec.  379.)  As  to  parties  having  actual  notice,  as  defend- 
[2]  ants  did  have  in  this  instance,  the  defects  in  the  certificate,, 
whatever  they  may  be,  are  to  be  deemed  immaterial.  Section 
2293,  Revised  Codes,  provides :  **No  defect  in  the  posted  notice  or 
recorded  certificate  shall  be  deemed  material,  except  as  against 
one  who  has  located  the  same  ground,  or  some  portion  thereof,  in 
good  faith  and  without  notice."  Furthermore,  as  defendants 
[3]  claim  under  a  relocation  of  the  ground  by  virtue  of  plain- 
tiff's forfeiture  of  the  Copper  Queen,  they  impliedly  admit  the 
validity  of  the  prior  location.  (Belk  v.  Meagher,  104  U.  S.  279^ 
26  L.  Ed.  735  [see,  also,  Rose's  U.  S.  Notes];  27  Cyc.  602; 
2  Lindley  on  Mines,  sec.  404.) 

2.  It  is  earnestly  insisted  that  the  evidence  establishes  beyond 
controversy  that  plaintiff  did  not  perform  the  required  amount 
of  assessment  work  upon  the  Copper  Queen  claim  during  1915. 
The  answer  admits  that  she  did  work  of  the  value  of  $30,  and 
defendants'  evidence  discloses  that  the  work  done  by  plaintiff 
was  reasonably  worth  from  $50  to  $80,  or  thereabouts.  In  addi- 
tion to  the  work  conceded  to  have  been  done,  plaintiff  intro- 
duced evidence  tending  to  prove  that  she  had  expended  $210 
for  assessment  work  done  during  1915.  The  evidence  was  given 
principally  by  Joseph  Heilman,  her  husband,  who  testified  that 
he  performed  sixty-four  days'  work  for  the  $210;  that  about 
twenty-three  days'  work  was  performed  in  extending  the  north 
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tUBnel  on  the  Copper  Queen  a  distance  of  twenty-two  feet ;  that 
the  remainder  of  the  time  was  spent  in  prospecting  pver  the  two 
claims  and  in  securing  samples  from  a  shaft  on  the  Copper 
Queen.  The  witness  Ringeling  testified  that  the  work  of  ex- 
tending the  tunnel  was  reasonably  worth  $100;  so  that,  if  we 
disregard  the  testimony  concerning  the  work  of  prospecting,  the 
evidence  is  ample  to  sustain  the  court's  finding,  unless,  as  de- 
fendants contend,  Joseph  Heilman  's  testimony  is  not  entitled  to 
any  credit  whatever. 

There  are  some  inconsistencies  and  contradictions  in  Heilman 's 
testimony,  but  to  a  limited  extent,  at  least,  he  was  corroborated 
by  other  evidence ;  but  if  he  were  not,  it  does  not  follow  that  a 
new  trial  should  be  granted.  The  court  below,  sitting  without 
a  jury,  was  not  bound  to  decide  in  conformity  to  the  declarations 
of  defendants'  witnesses,  if  they  did  not  produce  conviction. 
(Sec.  8028,  Rev.  Codes.) 

It  is  the  rule  in  equity  cases  that  the  findings  of  the  trial  court 
[4]  will  not  be  disturbed  on  appeal  unless  the  evidence  clearly 
preponderates  against  them.  (Smith  v.  Hoffman,  56  Mont.  299, 
184  Pac.  842.)  The  lower  court  had  the  several  witnesses  before 
it,  heard  them  testify,  observed  their  demeanor,  and  was  in  a 
much  more  advantageous  position  to  determine  their  credibility 
than  are  the  members  of  this  court.  We  cannot  say  from  the 
record  that  a  different  conclusion  was  commanded  by  the  evi- 
dence.    (Roberts  v.  OechsU,  54  Mont.  589,  172  Pac.  1037.) 

3.  Costs  were  awarded  to  plaintiff,  and  appellants  complain  of 
[5]  the  order  and  insist  that,  as  each  party  was  successful  in 
part,  the  costs  should  have  been  apportioned  between  them,  or 
that  defendants  should  have  been  permitted  to  offset  their  costs 
against  the  costs  awarded  to  plaintiff.  We  think  it  clear  that 
this  is  a  case  which  falla  within  the  purview  of  section  7156,. 
Revised  Codes,  and  that  the  disposition  of  the  question  of  costs 
was  within  the  sound,  legal  discretion  of  the  court.  (11  Cyc. 
37;  15  Corpus  Juris,  39.)  There  are  considerations  which  might 
well  have  appealed  to  the  court's  discretion  and  fully  justified 
the  particular  disposition  made  of  the  costs  in  this  case ;  at  least. 
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it  cannot  be  said  that  the  record  diflcloses  dearly  a  manifest 
abuse  of  discretion. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

Mr.'  Chief  Justice  Bbantlt  and  Associate  Jxtstiobs  HuBiiY, 
Matthews  and  Coofbb  concur. 


FIEST  NATIONAL  BANK  OF  LEWISTOWN,  Appellant,  v. 

WILSON  ET  AL.,  Respondents. 

(No.  4,097.) 
(Submitted  February  25,  1920.    Decided  Mareh  15,  1920.) 

[188  Pac.  871.] 

Promissory  Notes — Failure  of  Consideration — Holder  in  Dvs 
Course — Evidence — Directed  Verdicts. 

Promissory   Notes— Failure  of  Ck>ii8ideraitioii — Evidence-^udgraent-roU  in 
Other  Action. 

1.  In  an  action  on  a  promissory  note,  a  judgment-roU  showing  the  can- 
cellation of  a  contract  for  the  sale  of  land  and  recovery  of  the  premises 
by  the  seller  wae  evidence  of  failure  of  consideration  for  the  note  given 
in  payment,  and  if  a  bank  »uing  on  the  note  took  it  with  knowledge 
of  the  failure  of  consideration  and  held  it  subject  to  the  defense  set 
up,  admission  of  the  roll  in  evidence  was  proper. 

Directed  Verdict — When  not  Warranted. 

2.  The  fact  that  testimony  is  uncontradicted  is  not  alone  sufficient  to 
warrant  a  directed  verdict,  where  the  inferences  to  be  drawn  from  aU 
the  circumetanees  are  open  to  different  conclusions  by  reasonable  men. 

Promissory  Notes — Purchaser  in  Gkx)d  Faith. 

3.  Where  a  bank  receives  a  negotiable  promissory  note  before  maturity 
as  eollateral  security  for  a  pre-existing  debt,  it  is,  to  tlra  extent  of  ita 
claim,  a  purchaser  in  good  faith  and  not  affected  by  equities  between 
the  parties  to  the  instrument  of  which  it  has  no  notice. 

Same — ^Knowledge  of  Failure  of  Consideration — ^Purchaser  not  One  in  Good 
Faith. 

4.  A  bank  which  had  been  made  depositary  of  escrow  papers  eviden- 
cing a  sale  of  laml,  the  two  notes  given  in  payment  beinsr  made  payable 
at  different  dates  at  said  bank  and  the  papers  to  be  delivered  to  the 
buyer  upon  payment  of  the  first,  and  which,  though  knowing  of  failure 

As  to  what  circumstances  are  sufficient  to  put  a  purchaser  of  negotiable 
paper  on  inquiry,  see  notes  in  29  L.  K.  A*  (lU  S.)  351;  44  L.  B.  A. .  (n.  ■») 
395;  L.  B.  A.  1918F,  1148. 
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of  the  first  payment  and  that  the  seller  had  the  right  to  declare  a 
forfeiture  of  the  contract,  twentj-eight  days  after  its  due  date  accepted 
the  second  note  as  security  for  a  pre-existing  debt,  was  not  a  purchaser 
without  notice. 

Apped  from  District  Court,  Fergus  CouaUy;  Roy  E.  Ayers, 
Judge. 

Action  by  the  First  National  Bank  of  Lewistown  against  J.  H. 
Wilson  and  Mand  Wilson,  his  wife.  From  a  judgment  for  de- 
fendants and  an  order  denying  a  motion  for  a  new  trial,  the 
plaintiff  appeals.    Affirmed. 

Messrs.  Blackford  df  Huntoon,  for  Appellant,  submitted  a  brief. 

Mr,  0,  W,  Beld^n,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

This  action  was  brought  on  a  promissory  note.  The  answer 
denies  the  allegations  of  the  complaint,  except  as  to  nonpayment^ 
and  alleges,  as  an  affirmative  defense,  that  the  note  in  question 
was  a  part  of  the  consideration  for  a  contract  for  the  purchase 
of  certain  lands;  was  never  delivered  and  came  into  the  hands 
of  the  bank's  transferee  wrongfully;  is  without  consideration 
and  was  to  have  been  placed  in  escrow  with  the  deed,  etc;  and 
that  it  was  transferred  to  the  bank  in  an  endeavor  to  defraud 
respondents.  The  answer  further  alleges  that  the  bank  had 
notice  thereof*  and  was  not  an  innocent  purchaser  for  value,  or 
any  purchaser  of  the  note. 

Four  special  findings  were  returned  by  the  jury,  three  of 
which,  complained  of  by  the  appellant,  were  to  the  effect  that  the 
bank  did  have  notice  of  the  defense  to  the  note,  or  had  knowl- 
edge of  facts  which  would  have  put  a  reasonable  man  upon 
inquiry.  The  jury  also  returned  a  general  verdict  for  the 
respondents,  and  judgment  was  entered  accordingly.  Motion 
for  a  new  trial  having  been  denied,  the  appeal,  is  from  the  judg- 
ment and  the  order  of  the  court  denying  the  motion. 

67  Mont.— 25 
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From  the  evidence  adduced  it  appears  that  on  May  20,  1914^ 
respondents  were  negotiating  with  one  Gill  for  the  purchase 
of  a  ranch.  Gill  consulted  an  officer  of  the  appellant  bank  by 
the  name  of  Straight  as  to  the  advisability  of  making  the  deal, 
and  thereafter,  on  the  same  day,  deposited  the  deed,  assignments 
and  other  papers  with  the  bank  in  escrow,  making  the  bank  a 
party  to  the  escrow  agreement,  which  agreement  described  two 
certain  promissory  notes,  the  first  for  $1,688,  payable  November 
1,  1914,  and  the  second  for  $900,  payable  November  1,  1915,. 
both  of  which  were  made  payable  at  this  particular  bank.  The 
escrow  agreement  provided  that  on  payment  of  the  first  note, 
November  1,  1914,  the  bank  was  to  deliver  to  respondents  the 
deed  and  assignment  mentioned,  and  thereupon  the  escrow 
would  be  at  an  end.  Respondent  defaulted  in  the  first  payment,, 
and  the  escrow  agreement  and  papers  remained  in  the  possession 
of  the  bank.  Thereafter,  on  the  twenty-eighth  day  of  Novem- 
ber, 1914,  the  bank,  being  still  in  the  possession  of  the  escrow 
papers  and  agreement  in  which  the  said  note  for  $900  was  fully 
described,  accepted  the  transfer  thereof  from  Strouf  as  collat- 
eral security  for  a  pre-existing  debt.  On  January  12,  1915,  Gill 
commenced  an  action  for  the  cancellation  of  the  contract  for  sale 
on  the  ground  of  the  breach  thereof. 

Appellant  makes  ten  assignments  of  error: 

1.  Specifications  I,  II,  and  III  allege  error  in  the  admission 
[1]  of  the  judgment-roll  in  the  case  of  GUI  v.  Wilson^  showing 
the  cancellation  of  the  contract  and  recovery  of  the  premises  by 
Gill.  The  judgment-roll  was  evidence  of  the  failure  of  the  con- 
sideration for  the  note  sued  upon  here,  and  if  the  bank  took 
the  note  with  knowledge  of  the  failure  of  consideration  by  rea- 
son of  the  breach  of  the  contract,  and  held  it  subject  to  the 
defense  set  up,  the  admission  of  this  evidence  was  proper. 

2.  Specification  of  error  No.  IV  is  on  the  court's  refusal  to 
[2]  grant  appellant's  motion  for  a  directed  verdict.  Counsel 
contend  that  the  claim  that  the  bank  had  knowledge  is  based 
upon  the  conversation  between  Gill  and  Straight,  which  waa 
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not  denied,  and  that  there  was  therefore  no  question  of  fact  for 
the  jury  to  decide. 

Section  6761,  Revised  Codes,  provides  that  where  "the  case 
presents  only  questions  of  law,  the  judge  may  direct  the  jury 
to  render  a  verdict  in  favor  of  the  party  entitled  thereto.'*  And 
in  the  case  of  Consolidated  Min.  Co,  v.  Struthers,  41  Mont.  565, 
111  Pac.  152,  this  court  held  that  '*the  right  of  the  plaintiff 
and  defendant  to  a  jury  trial  upon  issues  of  fact  stands  upon 
the  same  footing.  If  the  pleadings  present  such  issues,  prima 
facie  each  is  entitled  to  have  a  jury  determine  them;  but,  if 
during  the  course  of  the  trial  it  becomes  apparent  that  there  are 
no  such  issues  in  the  evidence,  the  decision  falls  within  the 
province  of  the  court/'  While  it  is  true  the  conversation  be- 
tween Qill  and  Straight  was  not  disputed,  it  is  not  alleged  that 
such  conversation  alone  gave  notice  to  the  bank,  and  respondents 
are  not  bound  by  the  testimony  concerning  that  transaction 
alone,  but  were  at  liberty  to  take  into  consideration  all  the  cir- 
cumstances surrounding  the  transaction  between  the  witness 
Strouf  and  the  bank,  and  from  all  the  facts  and  circumstance^ 
determine  as  to  whether  or  not  the  bank  either  had  notice  of 
any  defense  to  the  note  or  was  chargeable  therewith,  and  such 
issue  was  properly  submitted  to  the  jury. 

The  fact  that  testimony  is  uncontradicted  is  not  alone  suffi- 
cient to  warrant  a  directed  verdict,  where  the  inferences  to  be 
drawn  from  all  the  circumstances  are  open  to  different  conclu- 
sions by  reasonable  men.  {Amd  v.  Aylesworth,  145  Iowa,  185, 
29  L.  R.  A.  (n.  s.)  638,  123  N.  W.  1000;  Dibble  v.  Northern 
Assur,  Co,,  70  Mich.  1,  14  Am.  St.  Rep.  470,  37  N.  W.  704; 
Elwood  V.  Western  U,  Tel.  Co.,  45  N.  Y.  549,  6  Am.  St.  Rep. 
140.)  In  the  Arnd  Case  the  court  said:  **  *It  is  often  a  diffl-. 
cult  question  to  decide  when  a  witness  is,  in  a  legal  sense,; 
uncontradicted.  He  may  be  contradicted  by  circumstances  as 
well  as  by  statements  of  others  contrary  to  his  own.  In  such 
cases  courts  and  juries  are  not  bound  to  refrain  from  exercising 
their  judgment,  and  to  blindly  adopt  the  statements  of  the  wit- 
ness, for  the  simple  reason  that  no  other  witness  has  denied  them, 
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and  that  the  character  of  the  witness  is  not  impeached.'  That 
the  circumstances  under  which  a  note  is  negotiated  may  be  suffi- 
cient to  sustain  a  verdict  against  the  holder's  positive  denial  of 
notice  has  heen  frequently  held."  (Bennett  State  Bank  v. 
Schloesser,  101  Iowa,  571,  70  N.  W.  705 ;  Haffman  v.  Leidfarth, 
51  Iowa,  711,  2  N.  W.  518 ;  Peirson  v.  McNeal,  137  Mich.  158, 
100  N.  W.  463.) 

Counsel  for  respondents  contends,  however,  that  regardless 
[3]  of  notice  or  knowledge,  the  bank,  having  received  the  note 
in  question  as  collateral  security  for  a  pre-existing  debt,  is  not 
a  holder  for  value  in  due  course,  relying  upon  the  following 
statement  of  Michie  on  Banks  and  Banking,  section  179,  page 
1557:  ^' Where  a  bank  takes  security  for  a  pre-existing  debt,  it 
takes  it  subject  to  the  equities  of  third  persons;  but  where  the 
bank  advances  money  upon  faith  of  the  collateral  it  occupies 
the  position  of  a  borui  fide  holder  for  value" — citing  Cleveland 
V.  State  Bank,  16  Ohio  St.  236,  88  Am.  Dec.  445;  Boxborough 
V.  Messick,  6  Ohio  St.  448,  67  Am.  Dec.  346.  But  the  Ohio 
cases  cited  do  not  bear  out  the  text- writer ;  they  have  to  do  only 
with  an  assignment  and  not  with  an  indorsement  and  transfer 
and  the  statement  made  by  Michie  is  contrary  to  the  authorities 
on  the  subject.  (See  BaHroad  Go.  v.  National  Bank,  102  U.  S. 
14,  26  L.  Ed.  61 ;  Stuift  v.  Tyson,  16  Pet.  1,  10  L.  Ed.  865  [see, 
also,  Hose's  U.  S.  Notes] ;  Farmers'  State  Bank  v.  Blevins,  46 
Kan.  536,  26  Pac.  1044 ;  Gammon  v.  Huse,  9  111.  App.  557 ;  Good- 
man  v.  Simonds,  20  How.  343,  15  L.  Ed.  934  [see,  also,  Rose's 
U.  S.  Notes].)  In  Yellowstone  Nat.  Bank  v.  Oagnon,  19  Mont. 
402,  61  Am.  St.  Rep.  520,  44  L.  R.  A.  243,  48  Pac.  762,  this 
court  said:  **The  indorsee  of  negotiable  paper  who  takes  the 
same  before  maturity  as  collateral  for  a  pre-existing  debt  of 
the  payee  is  to  the  extent  of  his  claim  a  purchaser  in  good  faith, 
and  is  not  affected  by  equities  between  the  parties  of  which  he 
has  no  notice."  If,  therefore,  the  bank  was  without  notice  at 
the  time  of  its  transaction  with  Strouf,  it  was  a  holder  in  due 
course. 
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Specifications  of  error  Nos.  Y  to  X  are  based  upon  the  con- 
[4]  tention  that  there  is  an  entire  absence  of  evidence  sufB- 
cient  to  sustain  the  verdict  and  the  three  special  findings  men- 
tioned, regarding  notice,  and  will  be  considered  together. 

The  replication  admits  the  execution  of  the  contract  and  that 
the  note  here  sued  upon  is  the  $900  note  referred  to  in  the  con- 
tract. The  appellant  here  was  made  the  custodian  of  the  es- 
crow papers  and  a  party  to  the  escrow  agreement  j  the  notes 
were  payable  at  the  appellant  bank.  Under  the  escrow  agree- 
ment, the  first  note  was  payable  November  1,  1914,  and  there- 
upon it  devolved  upon  appellant  to  deliver  over  to  respondents 
the  escrow  papers.  The  payment  was  not  made  and  the  appel- 
lant retained  possession  of  those  papers,  and  it  cannot  be  con- 
ceived how,  under  such  circumstances,  appellant  could  contend 
that  it  did  not  know  of  the  failure  of  respondents,  and  its  conse- 
quent failure  to  deliver  the  deed  and  other  papers  as  directed. 

Had  the  transfer  to  the  bank  been  made  prior  to  the  breach 
of  the  contract,  the  knowledge  of  the  transaction  would  not,  in 
itself,  defeat  recovery,  for  the  bank  would  have  had  the  right  to 
presume  that  respondents  would  fulfiU  their  contract.  In  the 
case  of  Baker  State  Bank  v.  Orant,  54  Mont.  7,  166  Pac.  27,  it 
was  held  that  where  the  bank  knew,  when  it  took  from  the  seller 
of  an  automobile  notes  executed  by  the  purchaser,  that  the  car 
was  sold  under  a  warranty  and  that  the  consideration  for  the 
notes  might  possibly  fail,  it  was  nevertheless  a  holder  in  due 
course,  as  defined  in  section  5900,  Revised  Codes,  there  having 
been  no  breach  of  the  warranty  at  the  time  the  notes  were 
negotiated, — ^that  the  bank  had  the  right  to  presume  that  the 
seller's  contract  of  warranty  would  be  carried  out  in  good  faith. 

However,  the  bank  here  did  not  receive  the  note  until  twenty- 
eight  days  after  the  breach  of  the  contract,  and  not  until  the 
seller  had  the  right  to  declare  a  forfeiture  of  the  contract  and 
thus  withdraw  the  consideration  for  this  note.  Surely  the  bank 
was  not  justified  in  presuming  that  the  seller  would  not  declare 
such  forfeiture,  and  therefore,  at  the  time  the  bank  took  the 
note,  it  was  as  though  the  consideration  had  already  failed.    In 
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the  Baker  State  Bank  Case,  it  is  said:  *'If  the  breach  had  oc- 
curred before  the  notes  were  transferred  and  the  bank  knew 
of  such  breach,  it  could  not  claim  to  be  a  holder  in  due  course." 

Clearly,  there  was  evidence  justifying  the  finding  of  the  jury 
that  the  bank  did  have  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts  that  its  action  in  taking  the 
instrument  amounted  to  bad  faith.  (Sec.  5904,  Revised  Codes.) 
The  jury,  and  the  trial  court  on  the  motion  for  a  new  trial,  had 
the  advantage  of  seeing  the  witnesses  on  the  stand  and  noting 
their  demeanor  of  testifying,  and  this  court  will  not  therefore 
disturb  their  findings.  The  pleadings  were  sufficient  to  raise 
this  issue,  and  the  evidence  was  sufficient  to  warrant  the  findings 
and  the  verdict. 

The  judgment  and  the  order  of  the  district  court  of  Fergus 
4sounty  are  affirmed. 

Affimted. 

Mb.  Chiep  Justice  Brantly  and  Assooutb  Justices  Hollo- 
wiiY,  HuBLY  and  Cooper  concur. 


KUMMEOW,  Apfs^AjAnt,  v.  BANK  OF  FERGUS  COUNTY, 

Respondent. 

(No.  4,118) 
(Sabmittad  February  25,  1920.    Decided  Maicli  16,  1920.) 

[188  Pae.  649.] 

Fraud — Real    Property — Deeds — Reconveyance — Pleading    and 
Practice — Complain  t — Sufficiency — Inferences, 

Jb^raud — ^Real    Property — Reconveyance — Oomplaint — Curing    Defect    by 
Answer. 

1.  In  A  suit  for  a  reconveyance  of  land  on  tbe  ground  of  fraud,  fail- 
ure of  the.  complaint  to  allege  that  the  persons  making  the  fraudulent 
representations  were  acting  for  defendants  (corporations)  was  cured 
4i>y  an  allegation  in  the  answer  in  effect  asserting  that  the  transaction 
iras  had  in  connection  with  the  purchase. 


67  Mont.]     KuMMROw  v.  Bank  op  Fergus  County.  391 

^ame — Failure  to  Bead  Instminent — Complaint — Suffieiencj. 

2.  Wbere  a  woman,  unable  to  read  or  write  the  Knglisli  language,  who 
charged  in  her  complaint  that  on  making  final  proof  on  a  desert  land 
entry  ehe  was  induced  by  the  United  States  commissioner  before  whom 
proof  was  made,  and  a  member  of  a  firm  (subsequently  formed  into 
a  corporation),  that  it  was  necessary  for  her  to  sign,  and  she  did  sign, 
a  water  right  location  notice  in  order  to  acquire  title  to  the  lands, 
whereas  the  writing  was  a  warranty  deed,  her  failure  to  have  the  paper 
read  and  explained  to  her  by  some  disinterested  person  did  not  bar 
her  from  seeking  the  relief  demanded,  and  dismissal  of  the  action  was 
error. 

Same — Complaint — Sufficiency — Inferences. 

3.  Seldy  that  the  complaint,  though  not  a  model  of  pleading,  was 
sufficient  under  the  rule  that  whatever  is  necessarily  implied  in,  or 
reasonably  to  be  inferred  from,  an  allegation,  is  to  be  taken  as  directly 
averred. 

Same — Grantee  Liable  to  Grantor  for  Conveyance  to  Third  Person  After 
Demand  for  Reconveyance. 

4.  Where  a  deed  alleged  to  have  been  fraudulently  secured  from  the 
owner  was  made  to  a  l^nk  as  security  for  a  debt  owing  to  it  from  the 
purchaser,  and  the  seller  upon  learning  of  the  fraud  demanded  a  re- 
conveyance from  the  bank,  which,  instead  of  doing  so,  conveyed  to  the 
purchaser,  it  did  so  at  its  peril  and  could  not  esca.pe  liability  on  the 
ground  that  concededly  no  fraud  was  practiced  by  it  on  the  seller  in 
the  original  transaction. 

Appeal  from  District  Court,  Fergus  County;  Roy  E.  Ayers, 
Judge. 

Suit  by  Maria  Kummrow  against  the  Bank  of  Fergus  County 
and  Dengel  Bros.  From  the  judgment  dismissing  the  action 
and  an  order  denying  her  motion  for  a  new  trial,  plaintiff 
appeals.    Reversed. 

Mr.  E.  K.  Cheadle,  for  Appellant,  submitted  a  brief  and  ar- 
gued the  cause  orally. 

Mr.  0.  W.  Bdden,  for  Respondent,  Bank  of  Fergus  County, 
submitted  a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  HTJRLY  delivered  the  opinion  of  the  court. 

This  is  an  action  in  which  the  Bank  of  Fergus  County  was 
named  originally  as  the  sole  defendant.  Later,  by  stipulation 
of  panics,  Dengel  Bros.,  a  corporation,  was  brought  in  as  de- 
fendant, and  the  complaint  was  amended  to  include  facts  arising 
subsequently  to  the  filing  of  the  original  complaint.    The  com- 
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plaint  alleges  the  making  of  a  final  proof  by  plaintiff  upon  a 
deeert  land  entry  embracing  a  half  section  of  land  in  Fergus 
county  on  April  21, 1913 ;  that  the  plaintiff  is  of  Qerman  descent 
and  wholly  unable  to  read  or  write  the  English  language  and 
was  informed  by  (Jottlieb  Dengel  and  one  R.  W.  Blake,  the  United 
States  commissioner  before  whom  the  final  proof  was  made,  that 
it  was  necessary  for  her  to  sign  a  water  right  location  notice  in 
order  to  acquire  title  to  the  lands;  that  she  then  signed  the 
paper,  which  they  then  requested  her  to  sign ;  that  she  has  since 
been  informed  and  believes  that  this  paper,  instead  of  being  a 
water  right  location  notice,  was  a  warranty  deed  in  favor  of 
the  defendant  bank  for  said  land,  and  that,  by  reason  of  the 
false  and  fraudulent  statements  of  said  Dengel  and  said  com- 
missioner, she  was  induced,  in  ignorance  of  the  contents  thereof, 
to  sign  said  deed  believing  it  to  be  a  water  right  location  notice ; 
that  no  consideration  has  been  paid  her  for  the  execution  of 
said  deed;  that  she  first  learned  of  the  existence  of  said  deed 
on  the  fifteenth  day  of  September,  1915,  and  immediately  ob- 
tained legal  advice  as  to  the  proper  steps  to  recover  the  lands 
described  in  said  conveyance;  that,  prior  to  the  commencement 
of  this  action,  she  demanded  of  the  bank  that  it  reconvey  to 
her  the  lands,  but  it  refused  and  still  refuses  so  to  do;  that 
she  has  been  obliged  to  incur  liability  for  necessary  expenses  in 
attempting  to  recover  said  land  in  the  sum  of  $600. 

She  further  alleges  on  information  and  belief  that  some  time 
during  the  year  1916,  and  since  the  commencement  of  this  ac- 
tion, the  defendant  bank  executed  its  quitclaim  deed  for  the 
premises  to  Dengel  Bros.,  a  corporation,  and  that  the  latter 
has  placed  a  mortgage  thereon.  She  also  alleges  the  value  of  the 
land  to  be  $9,600.  The  action  is  brought  to  recover  the  said 
amount  of  $600  and  for  a  reconveyance  of  the  premises  or,  in 
the  event  a  reconveyance  may  not  be  had,  for  the  value  of  the 
land  with  interest.  To  this  complaint  a  demurrer  was  inter- 
posed by  the  bank  and  by  consent  overruled  by  the  court. 

The  defendants  answered  separately.  The  answer  of  the  bank 
denies  on  information  and  belief  the  all^ations  of  fraud,  admits 
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the  demand  and  refusal,  and  that,  since  the  commencement  of 
the  action,  it  has  quitclaimed  the  land  to  Dengel  Bros.,  and 
otherwise  generally  denies  the  allegations  of  the  complaint. 
For  a  further  defense  the  bank  alleges  that  Dengel  Bros,  caused 
the  land  to  be  conveyed  to  it  as  security  for  certain  indebtedness 
then  owing  by  them  to  the  bank,  and  that  the  lands  were  held 
by  the  bank  as  security  for  eOaid  indebtedness,  upon  the  payment 
of  which  it  released  its  said  mortgage  by  executing  its  acquit- 
tance in  the  form  of  a  quitclaim  deed  as  alleged  in  the  plaintiff's 
complaint  and  that  since  said  date  the  bank  has  not  had  and 
does  not  now  have  any  interest  in  said  land,  and  also  alleges 
that  it  had  no  dealings  whatsoever  with  the  plaintiff. 

The  defendant  Dengel  Bros,  (a  corporation)  denies  all  allega- 
tions of  fraud,  and  alleges  affirmatively,  among  other  things, 
that  on  or  about  the  twenty-first  day  of  April,  1913,  and  after 
the  plaintiff  had  made  final  proof  upon  the  lands,  Gottlieb, 
Joseph  and  Frank  Dengel  were  copartners  under  the  firm  name 
and  style  of  Dengel  Bros.,  and  as  such  copartners  purchased 
from  the  plaintiff  the  lands  described  in  the  oomplaint,  paying 
therefor  a  full,  fair  and  adequate  price;  that  said  copartners 
were  then  indebted  to  the  Bank  of  Fergus  County  for  moneys 
previously  borrowed,  and,  in  order  to  save  encumbering  the 
record,  it  was  agreed  between  the  bank  and  the  partnership  that 
said  Dengel  Bros,  would  cause  the  title  to  be  passed  to  the  bank 
directly  from  the  seller,  to  be  by  it  held  as  security  for  such 
indebtedness  until  such  time  as  such  indebtedness  had  been  paid, 
whereupon  the  said  lands  were  to  be  reconveyed  to  the  said 
Dengel  Bros.,  and  that,  in  pursuance  of  said  understanding  and 
agreement  at  the  time  of  the  payment  of  the  purchase  price  to 
plaintiff  for  said  lands,  the  said  Dengel  Bros.,  copartners,  re- 
quested  the  plaintiff  to  convey  the  lands  directly  to  the  bank, 
and  that  the  plaintiff  consented  to  the  same  and  then  and  there 
made,  executed  and  delivered  the  warranty  deed  referred  to  in 
the  complaint  to  the  bank;  that  later  the  Dengel  Bros.,  copart- 
ners, formed  a  corporation  under  the  name  of  Dengel  Bros., 
which  corporation  succeeded  to  all  the  property,  claims,  interests 
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and  obligationa  of  the  said  copartners;  that  during  the  month 
of  October,  1916,  said  copartnership  fully  paid  all  indebtedness 
then  owing  to  the  defendant  bank,  whereupon  the  defendant 
bank  conveyed  and  quitclaimed  the  lands  described  in  the  com- 
plaint to  the  Dengel  Bros.,  corporation,  which  ever  since  has 
been  and  now  is  the  owner  in  fee  simple  of  the  lands. 

The  plaintiff  replied  to  the  answer  of  Dengel  Bros.,  denying 
the  material  allegations  of  said  answer,  and  denying  also  that 
said  Dengel  Bros,  purchased  from  her  the  lands  mentioned  and 
described.    There  was  also  reply  to  the  answer  of  the  bank. 

The  complaint  does  not  state  that  Blake  or  Dengel  acted  for 
[1]  either  the  bank  or  the  copartnership, — in  fact,  is  silent  upon 
the  subject.  But  the  defendant  Dengel  Bros,  has  by  its  answer 
alleged  a  purchase  of  the  land  from  plaintiff,  in  effect  asserting 
that  the  transaction  was  in  connection  therewith,  thereby  aiding 
the  allegations  of  the  complaint,  which  might  possibly  be  other* 
wise  defective  in  this  respect. 

Respondents  contend  that  the  plaintiff  is  not  in  position  to 
[2]  assert  that  the  instrument  signed  by  her  was  other  than 
a  deed,  for  the  reason  that  she  f aUed  to  read  the  same,  and  was 
negligent  in  afiSxing  her  signature  thereto  without  having  the 
same  read  and  explained  to  her  by  some  disinterested  person, 
and  that,  as  to  the  statements  alleged  to  have  been  made  by 
Blake  and  Dengel,  there  is  no  showing  of  any  relations  of  con- 
fidence and  trust  between  her  and  them  authorizing  her  to  rely 
thereon.  Hennessy  v.  Holmes,  46  Mont.  89,  125  Pac  132,  is 
cited  in  support  of  the  position  so  assumed,  but  in  so  doing 
counsel  seem  to  overlook  the  later  case  of  Parchen  v.  Chessman, 
49  Mont.  326,  Ann.  Cas.  1916A,  681,  142  Pac.  631,  146  Pac.  469, 
wherein  this  court,  speaking  through  Mr.  Chief  Justice  Brantly* 
said :  *  *  The  case  of  Hennessy  v.  Holmes,  46  Mont.  89,  125  Pac. 
132,  has  been  understood  to  declare  the  rule  that  a  failure  by 
one  of  the  parties  to  read  a  contract  before  signing  it,  when 
he  has  had  full  opportunity  to  acquaint  himself  with  its  con- 
tents, and  there  has  been  no  fraud  or  misrepresentation  by  the 
other  party,  is  such  negligence  as  will  preclude  relief,  without 
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regard  to  the  attendant  eircnmstancea.  So  understood,  the  de- 
cision nnduly  restricts  the  scope  of  the  rule,  though  it  is  fully 
sustained  by  the  authorities  cited.  In  so  far  as  it  conflicts  with 
the  views  herein  expressed,  it  is  to  be  deemed  overruled.  As 
stated  before,  the  term  'mistake'  carries  with  it  the  idea  of  fault 
in  him  to  whom  the  mistake  is  imputed.  The  allegation  of 
mutual  mistake  imputes  negligence  to  both  parties,  and  this 
mutuality  is  the  basis  of  the  rule  of  relief  on  the  ground  of  mis- 
take. To  apply  the  rule  in  all  its  rigidity  as  it  is  understood 
to  be  declared  by  the  Holmes  Case  would  preclude  relief  in  any 
case,  even  though  the  mistake  is  mutual,  and  the  circumstances 
are  such  as  to  excuse  the  negligence  of  the  complaining  party. ' ' 
The  following  excerpt  from  Senter  v.  Senter,  70  Cal.  623,  11 
Pac.  782,  is  appropriate  to  the  conditions  in  this  case:  ''The 
substance  of  a  long  line  of  authorities  *  *  *  is  to  be  found 
at  page  484  of  volume  3  of  Kent's  Commentaries,  where  he  says: 
'The  common  law  affords  to  everyone  reasonable  protection 
against  fraud  in  dealing,  but  it  does  not  go  to  the  romantic 
length  of  giving  indemnity  against  the  consequences  of  indolence 
and  folly,  or  of  careless  indifference  to  the  ordinary  and  acces- 
sible means  of  information.'  This  doctrine  is  entirely  compat- 
ible with  that  class  of  cases  in  which  a  party  is  held  liable  for 
having  by  false  and  fraudulent  representations  as  to  material 
facts  prevented  the  opposite  party  from  seeking  the  information 
which  he  did  not  possess,  and  which  but  for  such  representations 
he  might  have  .obtained.  When  the  execution  of  an  instrument, 
which  the  party  signing  did  not  intend  to  sign  and  did  not  know 
he  was  signing,  is  procured  by  a  misrepresentation  of  its  con- 
tents, and  the  party  signing  it  does  so  without  reading  or  having 
it  read,  relying  upon  such  misrepresentations  and  fraud  and 
believing  he  is  signing  a  different  instrument,  he  can  avoid  the 
effect  of  his  signature  notwithstanding  he  was  able  to  read  and 
had  an  opportunity  to  read  the  instrument."  (TUlis  dt  O'Neal 
V.  Amtiri^  117  Ala.  263,  22  South.  975 ;  see,  also,  Prestwood  v. 
Carlt<m,  162  Ala.  327,  50  South.  254 ;  McOinn  v.  Tobey,  62  Mich. 
252,  4  Am.  St.  Rep.  848,  28  N.  W.  818;  Sibley  v.  Eolcomb,  104 
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K^r.  670,  47  S.  W.  765 ;  Kemery  v.  Zeigler,  176  Ind.  660,  96  N.  E. 
950;  TofffU  V.  Taminelli,  11  Cal.  App.  7, 103  Pao.  899.) 

Here  one  of  the  parties  was  the  United  States  commiswoner, 
assisting  plaintiff  in  making  her  final  proof  who  is  alleged  to  have 
made  a  portion  of  the  representations,  by  reason  of  whieh  she 
asserts  she  was  deceive4.  Certainly  those  intrusted  with  the 
duty  of  assisting  public  land  claimants  in  perfecting  title  to 
such  land  occupy  relations  of  trust  and  confidence  toward  en- 
trymen  who  by  law  transact  business  relating  to  their  offices. 

While  not  a  model  of  pleading,  we  think  that  the  complaint 
[3]  contains  sufficient  allegations  to  sustain  the  charges  of 
fraud,  under  the  rule  recognized  by  this  court  in  BuJder  v. 
Loftus,  53  Mont.  546,  165  Pac.  601. 

Plaintiff  concedes  that  no  fraud  was  practiced  upon  her  by 
[4]  the  bank  in  the  original  transaction,  and  appellant  bank 
asserts  therefore  that  no  cause  of  action  is  stated  as  to  it.  Under 
the  facts  disclosed  by  the  pleadings,  the  bank  never  acquired 
the  fee  title  to  the  land ;  it  being  merely  a  mortgagee  or  trustee 
to  the  amount  of  the  debt  owing  by  Dengel  Bros.,  and  its  only 
obligation  ux>on  payment  of  such  indebtedness  was  to  execute 
an  acquittance  or  satisfaction  as  to  the  security  held.  The  only 
method  open  to  the  bank  in  executing  such  acquittance  was  by 
a  reconveyance  to  the  party  owning  the  fee.  The  deed  to  the 
bank  ran  from  Mrs.  Eummrow,  not  from  Dengel  Bros.  It  is 
admitted  that  Mrs.  Kummrow,  before  the  commencement  of  the 
action,  made  demand  for  a  reconveyance  from  the  bank  to  her, 
and  also  brought  this  action  to  obtain  such  reconveyance,  upon 
the  bank's  refusal  to  convey  to  her,  and  that  thereafter  the  bank 
conveyed  the  land  to  Dengel  Bros.,  a  corporation,  the  successor 
in  interest  of  all  properties  of  Dengel  Bros.,  a  copartnership. 
With  two  rival  claimants  the  bank  may  have  found  it  difficult 
to  correctly  decide  as  to  which  claimant  was  entitled  to  the  re- 
<^onveyance,  but,  having  recognized  the  claim  of  Dengel  Bros, 
with  notice  of  plaintiff's  claim,  it  made  its  election  at  its  peril. 

The  only  question  in  the  appeal  involves  the  sufficiency  of 
the  pleadings,  and  by  no  expression  herein  does  this  court  in- 
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tend  to  convey  the  meaning  that  any  party  has  been  actually 
guilty  of  fraud. 
The  judgment  and  order  appealed  from  are  reversed. 

Reversed. 

Mb.  Chibp  'Justice  Braktlt  and  Assooiatb  Jusncss  Hollo- 
way,  Matthews  and  Coopeb  concur. 


STATE  EZ  BEL.  GLEASON,  Relatob,  v.  STBWAET,  Sbcbe- 

TABY  OF  State,  Respondent. 

(No.  4,574.) 
XSttlmiiUed  Tehruwrj  28, 1920.    Bedded  Maieh  22, 1920.)) 

[188  Pao.  904.] 

Mandanuus — Consiitution — Ituitiative  and  Referendum — Suspen- 
sion  of  Act — Peiiiione — Sufficiency — Constitutional  Construc- 
tion— Elections — ** Legal  Voter' ' — County  Clerk — IrregukLri- 
tiei— Effect. 

(Sonstitution — Beferendnm  Petition — ^Number  of  Gignatnres  Bequired. 

1.  Under  the  amendment  to  section  1  of  Article  V  of  the  Constitution, 
a  petition  for  referendum  to  be  effective  must  be  signed  by  five  per 
cent  of  all  the  legal  voters  of  the  state,  and  each  of  two-fifths  of  all 
the  counties  must  furnish  as  signers  five  per  cent  of  the  legal  voters 
of  that  county;  if  then  the  whole  number  from  those  counties  does  not 
make  the  required  five  per  cent,  the  petition  may  be  rendered  effec- 
tive by  a  sufficient  number  of  signers  from  other  counties  to  supply  the 
deficiency. 

Same — ^Referendum — Suspension  of  Act — Number  of  Signatures  Bequired. 

2.  Held,  on  mandamus,  that  where  suspension  of  a  legislative  Act 
pending  submission  thereof  to  a  vote  of  the  people  is  sought  through 
the  milium  of  a  referendum,  tiie  petition  must  be  signed  by  fifteen 
per  cent  of  the  legal  voters  of  a  majority  of  the  whole  number  of 
counties  of  the  state, — ^not  by  fifteen  per  cent  of  all  the  legal  voters 
of  the  state. 

Same — Construction — ^Rules  Applicable. 

3.  The  rules  applicable  to  the  construction  of  statutes  are  also  appli- 
cable to  the  construction  of  provisions  of  the  Constitution. 

Same. 

4.  In  construing  a  provision  of  the  Constitution  (or  statute),  courts 
must  first  ascertain  its  purpose  and  intent,  taking  in  its  obvious  sens» 
the  language  usedj  aided  by  the  ordinary  rules  of  grammar;  recourse 


398  State  ex  bel.  Oleason  v.  Stewaat.     [Mar.  T.  '20 

«*to  other  rules  of  construetion  not  being  permiseible  until  failure  of  this 
method  of  construction. 

Elections — ^"'Legal  Voter" — ^Definition. 

5.  A  legal  voter,  possessing  the  qualifications  of  eitisenship,  age, 
residence,  etc*,  is  one  who  has  registered. 

Beferendum — County  Clerk — Certifying  List  of  Legal  Voters — Invalid  Pro- 
vision. 

6.  Held,  that  the  provision  of  section  108,  Beviaed  Codes,  requiring 
county  clerks  to  compare  the  signatures  on  a  petition  for  referendum 
with  their  signatures  on  the  registration  books  and  blanks  for  the  pre- 
ceding general  election  and  certify  them  to  the  secretary  of  state  as 
legal  voters,  is  invalid  as  excluding  all  persons  who  had  become  legal 
voters  in  the  interim  between  the  last  general  election  and  the  time 
of  signing  such  petition. 

Same — Constitution — County  Clerk — ^Irregularity  in  Certifying  Number  of 
Legal  Voters — Effect. 

7.  A  legal  voter  cannot  be  prevented  from  exercising  his  constitutional 
privilege  of  signing  a  referendum  'petition  looking  to  the  suspension 
of  an  Act  of  the  legislature,  by  a  showing  that  a  county  clerk  had  not 
technically  pursued  the  direction  of  the  statute  in  ascertaining  the 
number  of  legal  voters  of  his  county  entitled  to  sign  the  petition. 

Original  application  for  mandamv^s  by  the  State,  on  relation 
of  William  L.  Oleason,  against  Charles  T.  Stewart,  as  Secretary 
of  State.    Proceeding  dismissed. 

Messrs.  Chinn^  Rasch  &  HaUy  for  Relator,  submitted  a  brief; 
Mr.  M.  S.  Ounn  argaed  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Assist- 
ant Attorney  General,  Mr.  Henry  C.  Smith  and  Mr.  WeUingion 
D.  Rankin,  for  Respondent,  submitted  a  brief;  Mr.  Woody  and 
Mr.  Rankin  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion 
of  the  court. 

Original  application  for  mandamiis  to  compel  the  secretary 
of  state  to  accept  and  file  nominating  petitions  tendered  to  him 
under  the  provisions  of  Senate  Bill  32  (Chap.  28,  Ex.  Sees. 
Laws  1919),  which  amends  the  primary  law  enacted  by  the 
people  at  the  general  election  held  in  November,  1912.  It  is 
alleged  in  the  affidavit  for  the  writ  that  within  six  months  after 
the  adjournment  of  the  legislature  there  was  filed  in  the  office 
of  the  secretary  of  state  in  the  form  prescribed  by  section  106 
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of  the  Revised  Codes,  a  petition  signed  by  more  than  five  per 
eent  of  the  legal  voters  of  the  state,  and  more  than  five  per  cent 
of  the  legal  voters  in  more  than  two-fifths  of  the  counties  in 
the  state,  ordering  that  said  Senate  Bill  38  be  referred  to  the 
people  for  their  approval  or  rejection  at  the  general  election 
to  be  held  in  November  of  this  year;  that  the  petition  was 
not  signed  by  fifteen  per  cent  of  the  legal  voters  of  the 
state,  nor  by  fifteen  per  cent  of  the  legal  voters  of  each 
of  the  majority  of  the  counties  in  the  state,  and  that  no 
other  petition  relating  thereto  had  been  filed;  that,  notwith- 
standing the  fact  that  less  than  fifteen  per  cent  of  the  legal 
voters  of  the  state,  and  less  than  fifteen  per  cent  of  the  legal 
voters  of  each  of  a  majority  of  the  counties  in  the  state,  have 
signed  the  petition,  the  secretary  of  state  has  notified  the  gov- 
ernor in  writing  that  Senate  Bill  32  had  been  suspended  and 
ifi  inoperative ;  and  that  the  secretary  of  state  is  proceeding  upon 
the  presumption  that  the  bill  is  inoperative  and  refuses  to 
accept  or  file  the  nominating  petition  of  any  candidate  for  a 
state  or  other  office  required  to  be  filed  in  his  office  and  necessary 
to  authorize  the  name  of  any  such  candidate  to  be  printed  on 
the  official  ballot  to  be  used  at  the  primary  nominating  election 
to  be  held  on  April  23  of  this  year,  as  in  said  senate  bill  pro- 
vided, and  for  this  reason  refuses  to  comply  with  the  other  re- 
quirements of  the  primary  law  which  are  not  in  any  wise 
changed  or  amended  by  Senate  Bill  32,  which  compliance  is 
necessary  to  the  holding  of  the  primary  nominating  election. 

In  response  to  the  alternative  writ,  the  attorney  general  ap- 
peared by  a  motion  to  set  it  aside  and  dismiss  the  proceeding  on 
the  ground,  among  others,  that  the  facts  stated  in  the  affidavit 
did  not  entitle  relator  to  the  relief  demanded.  The  court  sus- 
tained the  motion,  announcing  orally  that  it  would  later,  in  a 
written  opinion,  state  the  reasons  for  its  action. 

The  principal  question  presented  by  counsel  was  whether,  to 
[1]  suspend  the  operation  of  an  Act  of  the  legislature  under 
section  1  of  Article  V  of  the  Constitution,  commonly  referred  to 
as  the  initiative  and  referendum  amendment,  the  petition  to 
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refer  must  be  signed  by  fifteen  per  cent  of  the  legal  voters 
of  the  state.  So  far  as  pertinent  here,  this  section  reads: 
<«  •  •  •  ipjj^  gpg^  power  reserved  by  the  people  is  the  in- 
itiative and  eight  per  cent  of  the  legal  voters  of  the  state  shall 
be  required  to  propose  any  measure  by  petition :  Provided,  that 
two-fifths  of  the  whole  number  of  the  counties  of  the  state  must 
each  furnish  as  signers  of  said  petition  eight  per  cent  of  the 
legal  voters  in  such  county.  •  •  •  The  second  power  is  the 
referendum,  and  it  may  be  ordered  either  by  petition  signed  by 
five  per  cent  of  the  legal  voters  of  the  state :  Provided,  that  two- 
fifths  of  the  whole  number  of  the  counties  of  the  state  must  each 
furnish  as  signers  of  said  petition  five  per  cent  of  the  legal 
voters  in  such  county,  or,  by  the  Legislative  Assembly  as  other 
bills  are  enacted.  •  •  •  Any  measure  referred  to  the  people 
shall  still  be  in  full  force  and  effect  unless  such  petition  be 
signed  by  fifteen  per  cent  of  the  legal  voters  of  a  majority  of 
the  whole  number  of  the  counties  of  the  state,  in  which  case  the 
law  shall  be  inoperative  until  such  time  as  it  shall  be  passed 
upon  at  an  election,  and  the  result  has  been  determined  and  de- 
clared as  provided  by  law.  The  whole  number  of  votes  east  for 
Gk)vemor  at  the  regular  election  last  preceding  the  filing  of  any 
petition  for  the  initiative  or  referendum  shall  be  the  basis  on 
which  the  number  of  legal  petitions  and  orders  for  the  initiative 
and  for  the  referendum  shall  be  filed  with  the  secretary  of 
state.    •    •    •     '» 

The  section  is  not  expressed  in  the  clearest  and  most  appro- 
priate language,  and  is  therefore  obscure  in  some  respects ;  but, 
taken  as  a  whole,  we  think  the  purposes  sought  to  be  accom- 
plished by  its  several  provisions  are  not  difiicult  to  ascertain. 
It  is  clear  that,  in  order  to  be  effective,  a  petition  for  a  refer- 
endum must  meet  two  requirements:  (1)  It  must  be  signed  by 
five  per  cent  of  all  the  legal  voters  in  the  state,  taking  as  the 
basis  for  calculating  the  percentage  the  whole  number  of  votes 
cast  for  governor  at  the  last  preceding  election;  and  (2)  each  of 
two-fifths  of  all  the  counties  of  the  state  must  furnish  as 
signers  five  per  cent  of  the  legal  voters  in  that  county.    If  each 
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of  two-fifths  of  the  counties  have  furnished  the  necessary  per- 
centage  of  signers,  but  the  whole  number  from  these  counties 
does  not  make  five  per  cent  of  all  the  legal  voters  in  the  state^ 
the  petition  may  be  rendered  efFective  by  signers  enough  from 
other  counties  to  make  up  the  required  percentage  of  the  entire 
number  of  legal  voters  in  the  state.  It  will  be  observed  that  the 
distribution  of  the  signers  of  a  petition  to  initiate  a  measure  and 
one  to  order  a  referendum  is  the  same ;  the  two  being  different 
only  in  the  necessary  percentage  of  the  whole  number  of  legal 
voters.  These  conclusions  are  made  necessary  by  the  plain  and 
explicit  terms  in  which  the  two  provisions  are  expressed. 

When  we  come  to  examine  the  provision  relating  to  the  re- 
quirements of  a  petition  to  suspend  the  operation  of  a  measure 
[2]  until  the  people  have  had  an  opportunity  to  approve  or 
reject  it,  we  find  it  embodies  a  different  plan.  A  measure  re- 
ferred to  the  people  is  in  full  force  and  effect  as  a  law  unless 
''such  petition  be  signed  by  fifteen  per  cent  of  the  legal  voters 
of  a  majority  of  the  whole  number  of  the  counties  of  the  state. '  ^ 
Obviously,  under  this  provision,  there  cannot  be  a  suspension 
Mrithout  a  referendum.  The  expression  ''such  petition''  caa 
have  reference  to  nothing  other  than  to  a  petition  signed  by  a. 
sufficient  number  of  legal  voters  so  distributed  as  to  require 
the  ordering  of  the  referendum.  To  obtain  the  suspension,  how- 
ever, the  additional  requirement  is  not  the  signing  by  fifteen 
per  cent  of  the  legal  voters  of  the  state  distributed  over  a  ma- 
jority of  the  counties  of  the  state,  but  fifteen  per  cent  of  the 
legal  voters  of  a  majority  of  the  whole  number  of  counties  of 
the  state.  Counsel  for  the  relator  insisted  that  the  only  way 
which  would  harmonize  this  provision  with  the  referendum  pro- 
vision and  give  effect  to  the  clear  intent  of  the  section  that  there 
shall  be  a  larger  number  of  signers  to  suspend  an  Act  than  to* 
refer  one  was  to  construe  this  provision  as  requiring  fifteen 
per  cent  of  all  the  legal  voters  of  the  state ;  that  is,  the  provision 
must  be  construed  as  though  it  read  "fifteen  per  cent  of  the  legal 
voters  of  the  state  and  of  each  of  a  majority  of  the  whole  num- 
ber of  counties  of  the  state.''    When  we  note  the  specific  re* 
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quirement  of  signatures  by  fixed  percentages  of  the  whole  num- 
ber of  voters  in  the  state  in  both  the  petitions  to  initiate  and  to 
refer  measures,  and  the  omission  of  this  requirement  from  the 
suspension  provision,  the  conclusion  is  unavoidable  that  the 
omission  was  made  intentionally,  and  that  it  was  deemed  suffi- 
cient to  order  a  suspension  if,  in  addition  to  the  five  per  cent 
of  the  whole  number  of  voters  signing  the  petition  for  a  refer- 
endum, there  should  be  enough  signers  from  other  counties  to 
make  up  the  required  fifteen  per  cent  of  the  legal  voters  in  each 
of  a  majority  of  the  whole  number  of  the  counties  of  the  state. 
It  was  entirely  within  the  province  of  the  people  in  adopting 
the  amendment  to  make  the  several  requirements  as  we  find 
them,  though  it  omits  to  require  the  signatures  of  a  percentage 
of  all  the  legal  voters  in  the  state  to  suspend  a  measure,  as  it 
does  in  case  of  initiative  and  referendum  petitions,  to  accom- 
plish their  respective  purposes.  That  this  is  so,  however,  is  no 
valid  reason  why  this  court  should  conclude  that  the  omission 
occurred  by  mistake,  rather  than  that  it  was  made  on  purpose. 
The  suspension  provision  being  expressed  in  terms  clear  and 
definite,  it  is  not  within  the  province  of  the  court  to  undertake 
to  harmonize  it  with  the  other  provisions  by  interpolating  in 
it  words  which  would  give  it  a  meaning  substantially  different 
[3]  from  that  which  it  expresses.  The  same  rules  apply  to 
the  construction  of  provisions  of  the  Constitution  as  apply  to 
the  construction  of  statutes.  (State  ex  rel.  Maddox  v.  Kenney, 
11  Mont.  553,  29  Pac.  89 ;  Dunn  v.  City  of  Oreai  FaUs,  13  Mont. 
58,  31  Pac.  1017.)  As  we  have  said,  the  section,  as  a  whole, 
is  not  expressed  in  the  clearest  and  most  appropriate  language ; 
[4]  yet,  when  we  have  elicited  from  it  the  particular  purposes 
and  intentions  of  its  several  provisions,  taking  in  their  obvious 
sense  the  terms  in  which  they  are  expressed,  calling  to  our  aid 
the  ordinary  rules  of  grammar,  our  task  is  ended.  This  is  the 
elementary  rule  of  construction.  Other  rules  may  be  resorted 
to  only  when  this  fails.  {Jay  v.  School  Dist.  No.  i,  24  Mont. 
219,  61  Pac.  250,  and  authorities  cited;  Cooley's  (institutional 
Limitations,  7th  ed.^  89.)  . 
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The  next  contention  made  wjls  that  the  petition  was  not  signed 
\}y  fifteen  per  cent  of  the  legal  voters  of  each  of  a  majority  of 
the  counties  of  the  state.  It  was  conceded  by  counsel  for  relator 
that  upon  the  face  of  it  the  petition  was  in  proper  form  in 
<^very  respect,  and  was  apparently  signed  by  the  required  num- 
ber of  legal  voters  from  each  of  a  majority  of  the  counties.  It 
may  be  remarked  in  passing  that,  while  we  have  referred  to  the 
petition  filed  with  the  secretary  of  state  as  one  petition,  it 
is  in  fact  made  up  of  one  or  more  petitions  from  each  of  the 
several  counties.  These,  certified  by  the  clerks  of  the  several 
Hiounties,  as  required  by  the  statute,  and  filed  with  the  secretary 
of  state,  are  taken  together  as  the  petition  referred  to  in  the 
Constitution. 

Counsel  for  relator  were  permitted,  over  the  objection  of  the 
attorney  general  that  it  was  incompetent,  to  introduce  the  testi- 
mony of  the  clerks  of  Wheatland,  Treasure  and  Glacier  counties, 
which  tended  to  show  that  they  had  not  compared  the  signa- 
tures of  certain  voters  which  were  attached  to  the  petitions  from 
these  counties,  to  ascertain  that  they  were  genuine  as  provided 
^y  the  statute  in  that  behalf.  For  illustration:  Wheatland 
county  was  created  out  of  portions  of  Meagher  and  Sweet  Grass 
counties  by  an  Act  of  the  legislature  which  became  a  law  on 
February  22,  1917  (Laws  1917,  Chap.  55).  At  the  time  the  pe- 
titions signed  by  voters  in  this  county  were  presented  to  the 
county  cleA  for  comparison  and  certification  by  him,  the  only 
registration  cards  in  his  office  or  other  records  bearing  the 
original  signatures  of  registered  voters  in  that  county  at  the 
preceding  general  election  were  the  cards  of  those  who  had  regis- 
tered after  the  creation  of  the  county;  all  others  being  copies 
authorized  by  the  Act  creating  the  county  to  be  made  from  the 
original  registration  books  and  cards  on  file  with  the  clerks  of 
Sweet  Grass  and  Meagher  counties.  It  was  therefore  impossible, 
as  we  shall  see  later,  for  him  to  comply  technically  with  the 
statute.  The  testimony  of  the  clerks  of  Treasure  and  Qlacier 
counties — ^both  created  since  the  election  of  1916 — was  to  the 
same  general  leiTect.     Counsel  insisted  that  the  signatures  of 
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these  voters  which  appeared  upon  the  copies  and  of  those  regis* 
tered  since  1916  must  be  eliminated;  that,  this  being  done,  the 
petitions  from  these  counties  were  upon  their  face  insufScient 
because  the  remaining  signatures  represented  less  than  fifteen 
per  cent  of  the  legal  voters  of  these  counties;  and  that  hence 
these  petitions  should  not  be  considered  for  any  purpose,  with 
the  result  that  there  were  left  petitions  from  only  twenty-four 
of  the  fifty  counties  in  the  state,  or  less  than  a  majority  of  the 
whole  number. 

Section  108  of  the  Revised  Codes  prescribes  the  duties  of  the 
[6, 6]  county  clerk  in  any  county  in  which  a  petition  is  signed 
and  those  of  the  secretary  of  state  in  determining  the  sufficiency 
of  it  when  filed  in  his  office.  A  brief  epitome  of  this  section^ 
so  far  as  is  pertinent  here,  is  the  following:  The  clerk  is  re- 
quired to  compare  the  signatures  of  those  signing  a  petition  with 
their  signatures  on  the  registration  books  and  blanks  on  file 
in  his  office,  *'for  the  preceding  general  election,"  and,  after 
doing  so,  to  attach  to  the  sheets  of  the  petition  containing  the 
signatures  his  certificate  to  the  secretary  of  state  showing  sub- 
stantially that  he  has  made  the  comparison  as  directed ;  that  he 
believes  the  signatures  of  the  signers,  setting  forth  their  names 
and  numbers,  are  genuine;  that,  as  to  the  remaining  signatures 
thereon,  he  believes  that  they  are  not  genuine,  stating  the  reason; 
and,  further,  that  these  names,  giving  a  list  of  them,  do  not 
appear  on  the  registration  books  and  blanks  in  his  office. 
'  *  Every  such  certificate  shall  be  prima  facie  evidence  of  the  facts 
stated  therein,  and  of  the  qualifications  of  the  electors  whose 
signatures  are  thus  certified  to  be  genuine,  and  the  secretary 
of  state  shall  consider  and  count  only  such  signatures  on  such 
petition  as  shall  be  so  certified  by  such  county  clerks  to  be  gen- 
uine." There  is  added  a  proviso  that  this  officer  may  consider 
and  count  such  of  the  other  signatures  as  may  be  proven  to  be 
genuine,  and  that  the  parties  so  signing  were  legally  qualified 
to  §ign.  The  proof  must  be  by  the  official  certificate  of  a  notary 
public  of  the  county  in  which  the  signers  reside.  It  further 
prescribes  the  form  of  certificate  to  be  made  by  the  notary,  and 
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directs  ihat,  before  the  secretary  of  state  counts  the  names 
<!ertified  by  any  notary,  he  shall  verify  the  official  seal  and  sig- 
nature of  the  notary.  None  of  the  signatures  believed  by  the 
«lerks  not  to  be  genuine  were  certified  by  a  notary,  aa  might  have 
been  done. 

Referring  to  the  initiative  and  referendum  amendment,  supra, 
it  will  be  noted  that  the  only  qualification  the  signers  of  an  in- 
itiative or  referendum  petition  must  have  is  that  they  be  legal 
voters.  In  view  of  the  fact  that,  though  one  who  possesses  the 
qualifications  of  citizenship,  age,  residence,  etc,  is  in  a  general 
sense  an  elector,  and  is  not  entitled  to  vote  unless  he  has  been 
registered  a  citizen  who  is  not  registered  is  not  a  legal  voter. 
If  he  is  registered  he  is  a  legal  voter,  and,  by  the  terms  of  the 
amendment,  is  qualified  to  sign  an  initiative  or  referendum 
petition.  The  legislature,  therefore,  transcended  its  power  in 
requiring  the  clerk  to  compare  the  names  of  the  signers  with 
their  signatures  on  the  registration  books  and  blanks  on  file  in 
his  office  '*for  the  preceding  general  election."  This  method 
of  comparison  would  exclude  from  consideration  all  young  men 
and  women  who  had  become  of  age  after  the  last  general  elec- 
tion, though  they  had  registered,  as  well  as  all  others  who  for 
any  reason  had  not  registered  until  after  the  election  and  thus 
become  legal  voters.  The  legislature  was  without  power  to 
exclude  this  class  and  prevent  them  from  exercising  all  the 
rights  of  other  legal  voters  who  had  registered  prior  to  the  elec- 
tion. Therefore  the  clerks  of  the  several  counties  were  correct 
in  certifying  to  the  secretary  of  state  the  names  of  all  signers 
as  genuine  whose  names  appeared  upon  the  books  and  blanks 
in  their  respective  offices  as  registered  voters,  whether  they  had 
voted  at  the  prior  election  or  not. 

There  was  thus  made  out  a  prima  facie  case  calling  for  the 
ordering  of  a  suspension  of  the  amendment  to  the  primary  law, 
and  this  made  it  the  duty  of  the  secretary  of  state,  under  sec- 
tion 109,  Revised  Codes,  to  notify  the  governor  that  the  petition 
bearing  the  required  number  of  signers  had  been  filed  in  his 
office.    This  prima  facie  case  could  not  be  overcome  and  the 
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suspension  of  the  amendment  to  the  primary  law  be  made  nuga- 
tory only  by  allegation  and  proof  that  a  sufficient  number  of 
signatures  to  the  petitions  from  Wheatland,  Treasure  and  Qla- 
cier  counties,  or  at  least  to  the  petitions  from  two  of  them,  were 
not  genuine,  to  require  their  exclusion  from  the  count.  Assum- 
[7]  ing  that  the  allegations  in  the  affidavit  were  sufficiently 
specific  to  justify  the  admission  of  evidence  on  this  point,  that 
introduced  by  counsel  for  the  relator  did  not  tend  to  impeach 
the  genuineness  of  the  signatures  attached  to  any  one  of  the 
petitions  in  question.  It  tended  merely  to  show  that  the  clerks- 
had  not  technically  pursued  the  directions  of  the  statute  in 
ascertaining  the  number  of  legal  voters  who  were  entitled  te 
sign  the  petition.  This  is  not  the  complaint  made  by  the  relator. 
Even  so,  we  should  be  slow  to  reach  a  conclusion  by  which  any 
legal  voter  would  be  prevented  from  exercising^  a  clear  consti- 
tutional right  by  a  mere  irregularity  in  the  performance  of  his 
duty  by  a  public  officer. 

For  these  reasons  we  regarded  the  application  of  relator  as. 
without  merit,  and  hence  set  aside  the  alternative  writ  and  dis^ 
missed  the  proceeding. 

Associate  Justiobs  Holloway,  Hubly,  Matthews  and 
CooPEB  concur. 
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ApPELLiANTS. 

(No.  4,107.) 
(Sabmittad  February  27,  1920.    Decided  Mareh  22,  1920.) 

[188  Pae.  897.] 

Cities  and  Towns — Special  Improvement  Districts — Complaint — 
Jurisdiction  of  Council — Resolution  of  Intention — Sufficiency 
— Notice — Objections — Dale  of  Hearing — Statuses — Damages 
— Waiver. 

aties  and  Towns — Special  Tmprovementa— Damages — Complaint — ^Presenta- 
tion of  Claim  not  Required. 

1.  Plaintiff,  in  an  action  to  recover  back  a  special  improvement  tax 
paid  under  protest,  need  not  allege  in  the  complaint  that  his  claim  had 
been  presented  to  the  city  or  town  council  for  allowance  before  action 
was  commenced,  section  29  of  Chapter  89,  Laws  of  1913,  under  which 
Act  the  improvements  were  made,  not  contemplating  presentation  thereof 
as  a  condition  precedent  to  his  right  to  maintain  the  action. 

Same — Special  Improvements — Council — ^Jurisdiction — ^How  Acquired. 

2.  To  acquire  jurisdiction  to  create  a  special  imsprovement  district  and 
order  the  proposed  improvement,  the  council  must  pass  a  resolution  of 
intention  to  create  the  district,  give  the  required  notice,  and  hear  and 
determine  protests,  if  any. 

Same — Besolution  of  Intention — Sufficiency. 

3.  A  resolution  passed  by  the  town  council  reciting  the  creation  of 
an  improvement  district  and  that  the  resolution  should  be  deemed  one  of 
intention  to  create,  and  creating  it,  followed  by  a  description  of  its 
boundaries  and  of  the  character  of  the  proposed  improvements,  with 
an  estimate  of  the  cost,  etc,  and  that  objections  to  its  creation  and 
the  final  adoption  of  the  resolution  would  be  heard  in  a  certain  place 
at  a  given  time,  held  to  have  been  in  substantial  compliance  with  stat- 
utory provisions. 

Same — Notice  of  Intention — ^Purpose  of  Reference  to  Resolution. 

4.  The  purpose  of  the  reference  in  the  notice  which  must  be  given  by 
the  council  of  its  intention  to  create  a  special  improvement  district, 
to  the  resolution  of  intention  is  to  desighate  to  interested  parties  the 
source  of  information  from  which  to  ascertain  the  description  of  the 
property  to  be  included  in  the  proposed  district. 

Same — Property  Owners  Chargeable  With  Notice  of  What. 

5.  Sinoe  property  owners  in  a  proposed  special  improvement  district 
are  chargeable  with  knowledge  that  the  resolution  of  intention  to 
create  a  special  improvement  district  is  required  to  be  on  file  in  the 
town  clerk's  office  and  to  contain  a  particular  description  of  its 
boundaries,  failure  of  the  notice  mentioned  above  to  refer  to  the 
resolution  for  a  description  of  such  boundaries  is  insufficient  to  viti- 
ate the  proceedings. 
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Same — Date  of  Hearing  Objections — Statutory  Provision  IMrectory. 

6.  The  provision  of  section  5,  Chapter  89,  Laws  of  1913,  that  objec- 
tiona  to  a  proposed  special  improvement  shall  be  heard  at  the  next 
regular  meeting  of  the  city  council  after  the  expiration  of  the  fifteen 
days  in  which  protest  can  be  made,  etc.,  is  directory  only. 

Same — Adjournment  of  Hearing — Estoppel. 

7.  A  property  owner  whose  right  to  protest  against  the  creation  of  a 
special  improvement  district  was  forecloeed  by  failure  to  act  within  the 
fifteen  days  prescribed  by  the  statute  could  not  complain  that  the 
council,  instead  of  hearing  the  protest  at  the  first  regular  meeting  after 
expiration  of  the  time  fixed,  heard  it  at  a  later  date. 

Same — Overruling  of  Protests — What  SufKeient  ETvidenoe. 

8.  WTiere  the  record  showed  a  protest  to  a  proposed  special  improve- 
ment, and  that  after  hearing  it  the  resolution  was  passed  and  approved 
by  the  mayor,  the  action  of  the  council  was  sufficient  evidence  that 
the  protest  was  overruled. 

Same— ^What  is  Competent  Evidence  of  Publication  of  Notice. 

9.  The  affidavit  of  the  publisher  of  a  newspaper  that  notice  of  in- 
tention to  create  a  special  improvement  district  was  published,  as  well 
as  the  papers  containing  it,  are  admissible  and  sufficient  evidence  to 
prove  publication. 

Same — Ordering   Improvement— ^Special   Besolution   not  Required. 

10.  The  passage  of  the  resolution  creating  a  special  improvement  dis- 
trict constitutes  a  sufficient  order  for  the  making  of  the  contemplated 
improvements,  in  the  absence  of  a  provision  in  Chapter  89,  Laws  of 
1913,  requiring  a  special  resolution  to  that  effect. 

Same— Damages — Waiver. 

11.  By  failure  of  an  objecting  property  owner  to  give  notice  of  de- 
fects or  irregularities  in  the  proceedings  to  the  council  within  sixty 
days  after  the  contract  for  the  work  is  let,  he  waives  all  claim  for 
damages,  under  section  13  of  Chapter  89,  Laws  of  1913. 

Appeal  from  District  Court,  Broadwater  County,  in  the  Four- 
ieentJi  Judicial  District;  B.  Lee  Word,  a  Judge  for  the  First 
District,  presiding. 

AcnoN  by  W.  W.  Harvey,  against  the  Town  of  Townsend, 
a  municipal  corporation,  and  B.  Williama,  Treasurer  of  Broad- 
water County.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Reversed  and  remanded,  with  directions  to  enter  judg- 
ment dismissing  the  complaint. 

Mr.  Edward  Horsky,  for  Appellants,  submitted  a  brief;  Mr. 
Thos.  E,  DoAjis,  of  Counsel,  argued  the  cause  orally. 

Jfr.  E.  H.  Ooodman,  for  Respondent,  submitted  a  brief. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1913  the  town  council  of  the  town  of  Townsend  assumed 
to  create  special  improvement  district  No.  7  for  the  purpose  of 
constructing  cement  sidewalks,  curbing,  culverts,  and  doing  the 
necessaiy  grading  in  the  district,  and  thereafter  assumed  to  levy 
a  tax  upon  the  property  in  the  district  to  pfiy  for  the  work  which 
was  then  completed.  Plaintiff,  the  owner  of  real  estate  within 
the  district,  paid  under  protest  his  tax  demanded  in  1914,  and 
within  sixty  days  thereafter  commenced  this  action  to  recover 
it  back  and  to  have  the  entire  tax,  in  so  far  as  it  affected  his 
property,  declared  to  be  void.  He  prevailed  in  the  lower  courts 
and  defendants  appealed  from  the  judgment. 

1.  Appellants  contend  that  the  complaint  does  not  state  a 
cause  of  action,  in  that  it  fails  to  allege  that  plaintiff's  claim 
[1]  was  presented  to  the  council  before  this  action  was  com- 
menced, and  Leggat  v.  City  of  Bv4te,  54  Mont.  137,  168  Pac. 
38,  is  cited  in  support  of  the  contention.  The  Leggat  Case  arose 
under  the  provisions  of  sections  3367-3429,  Revised  Codes.  The 
proceedings  out  of  which  this  action  arises  were  had  under  Chap- 
ter 89,  Laws  of  1913,  and  section  29  of  that  Chapter  authorizes 
an  action  to  recover  a  tax  paid  under  protest  and  clearly  con- 
templates that  presentation  of  a  claim  to  the  city  or  town  council 
is  not  a  condition  precedent  to  the  right  to  maintain  the  action. 
Sections  3283  and  3288,  Revised  Codes,  are  general  in  their 
nature,  whereas  section  29,  above,  is  a  special  statute  applicable 
to  this  particular  character  of  action,  and  no  such  statute 
was  in  existence  at  the  time  the  Leggat  Cctse  arose  so  far  as  we 
are  able  to  determine.  For  this  reason  the  observations  made  in 
that  case  are  not  applicable  here. 

2.  The  trial  court  held  that  the  town  council  did  not  acquire 
jurisdiction  to  create  special  improvement  district  No.  7,  and  the 
correctness  of  that  conclusion  presents  the  principal  question 
here  involved. 

To  acquire  jurisdiction  to  order  the  proposed  improvement 
[2]    it  was  necessary  that  the  council:  (1)  Pass  a  resolution  of 
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intention  to  create  the  district;  (2)  give  the  required  notice;  and 
(3)  hear  and  determine  the  protest,  if  any.  {Shapard  v.  City  of 
Missoula,  49  Mont.  269,  141  Pac.  544.) 

(a)  The  record  discloses  that  on  July  17,  1913,  the  council 
passed  a  resolution,  the  portions  of  which  material  to  a  disposi- 
tion of  this  controversy  follow: 

*'Be  it  resolved  by  the  council  of  the  town  of  Townsend: 

**  Section  1.  That  a  special  improvement  district  to  be  known 
[3]  and  designated  as  Special  Improvement  District  No.  7,  be 
and  the  same  is  hereby  created  and  this  shall  be  deemed  a  reso- 
lution of  intention  to  create  and  creating  such  improvement 
district,  for  the  purpose  of  making  improvements  in  portions  of 
the  townsite  of  the  town  of  Townsend  as  is  more  fully  described 
in  the  boundaries  of  said  improvement  district  in  the  next  sec- 
tion, by  the  installing  of  cement  sidewalks,  curbs,  crosswalks, 
culverts  and  parking  and  grading." 

Then  follows  a  description  of  the  boundaries  of  the  proposed 
district  and  of  the  character  of  the  proposed  improvements,  with 
an  estimate  of  the  cost,  etc.  The  resolution  then  concludes: 
"'Objections  to  the  creation  of  the  said  district  and  to  the  final 
adoption  of  this  resolution  for  the  creating  that  district  will 
be  heard  at  the  council  chambers  in  the  town  of  Townsend  on 
August  19,  1913,  at  8  o'clock  P.  M." 

We  think  this  record  discloses  a  substantial  compliance  with 
the  provisions  of  the  statute  in  so  far  as  the  resolution  of  inten- 
tion is  concerned  {AUen  v.  City  of  Butte,  55  Mont.  205,  175 
Pac.  595),  and  distinguishes  this  case  from  Cooper  v.  City  of 
Bozeman,  54  Mont.  277,  169  Pac.  801. 

(b)  The  notice  given  by  the  council  was  published  and  posted 
for  the  prescribed  time  and  was  mailed  to  the  property  owners 
affected,  as  required.  It  contained  a  sufficient  description  of  the 
proposed  improvement.  {Mansur  v.  City  of  Poison,  45  Mont. 
585,  125  Pac.  1002.)  It  contained  an  estimate  of  the  cost  and 
designated  the  time  when  and  the  place  where  the  council  would 
hear  and  pass  upon  protests.  It  did  not,  however,  contain  a 
specific  reference  to  the  resolution  for  a  description  of  the  bound- 
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iiries  of  the  proposed  district.  The  resolution  of  intention  must 
describe  the  boundaries  of  the  district  (sec.  3,  Chap.  89,  above), 
and  must  be  kept  in  the  office  of  the  city  or  town  clerk  (sees. 
3253  andL3265,  Rev.  Codes,  and  sec.  3,  Chap.  89,  above).  The 
£4]  purpose  of  the  reference  in  the  notice  to  the  resolution  is 
to  designate  to  interested  parties  the  source  of  information  from 
which  to  ascertain  the  description  of  the  particular  property  to 
be  included  in  the  proposed  district.  {Johnston  v.  City  of  Har- 
din, 55  Mont.  574,  179  Pac.  824.)  The  particular  phraseology 
[5]  of  the  notice  is  not  prescribed.  The  notice  in  question 
contains  a  reference  to  the  resolution  by  number,  defines  the  pur- 
pose of  the  council  in  creating  the  district,  and  describes  in  very 
general  terms  the  property  to  be  affected.  Since  everyone  was 
chargeable  with  knowledge  that  the  resolution  was  on  file  in 
the  town  clerk's  office  and  that  it  contained  a  particular  descrip- 
tion of  the  boundaries  of  the  proposed  district,  the  failure  of 
the  notice  to  refer  specifically  to  the  resolution  for  a  description 
of  the  boundaries  ought  not  to  vitiate  the  proceedings,  partic- 
ularly in  view  of  the  concluding  sentence  of  section  13.  The 
property  owners  within  the  district  were  chargeable  with  the 
very  knowledge  that  the  notice  would  have  imparted  had  it 
followed  the  language  of  the  statute  in  the  most  minute  detail. 
{Michael  v.  City  of  Mattoon,  172  111.  394,  50  N.  E.  155;  2  Page 
&  Jones  on  Taxation  by  Assessment,  sec.  750.) 

(c)  The  council  designated  August  19,  as  the  time  for  hearing 
protests.  Section  5  of  Chapter  89,  above,  allows  fifteen  days 
{6, 7]  after  the  first  publication  of  the  notice  within  which 
property  owners  may  make  objections.  The  objections  must  be 
in  writing  and  filed  with  the  clerk.  The  section  further  pro- 
vides: ''At  the  next  regular  meeting  of  the  city  council  after 
the  expiration  of  the  time  within  which  said  protest  may  be  so 
made,  the  city  council  shall  proceed  to  hear  and  pass  upon  all 
protests  so  made."  The  record  discloses  that  the  notice  was 
published  first  on  July  19,  and  that  the  next  regular  meeting  of 
the  council  after  the  expiration  of  the  fifteen-day  period  fell  on 
August  12;  but,  since  plaintiff  did  not  present  any  protest  in 


412  Habvbt  v.  Town  op  Townsbnd  bt  al.     [Mar.  T.  '20 

writing  within  fifteen  days  from  the  first  publication,  or  at  all,  he 
cannot  complain  that  the  hearing  waa  had  at  a  date  later  than 
it  might  have  been  had.  He  was  not  deprived  of  any  right ;  for 
his  right  to  protest  was  already  foreclosed  by  his  failure  to  act 
within  the  time  allowed  by  law  for  such  purpose.  Although 
the  statute  designates  the  next  regular  meeting  of  the  council 
after  the  expiration  of  the  time  for  presenting  protests  as  the 
time  for  the  hearing,  it  is  manifest  that  this  provision  is  direc^ 
tory  only;  for  by  the  concluding  sentence  of  section  5,  above^ 
authority  is  given  to  the  council  to  adjourn  the  hearing  from 
time  to  time. 

(d)  The  record  discloses  further  that  a  hearing  was  had  on 
August  19;  that  but  one  property  owner,  C.  H.  Lefever,  pro- 
[8]  tested;  that  the  resolution  was  placed  upon  final  passage 
and  passed  and  approved  by  the  mayor.  This  action  of  the  coun- 
cil furnishes  sufficient  evidence  in  itself  that  the  protest  of 
Lefever  was  overruled. 

(e)  Finally  plaintiff  insists  that  there  was  not  presented  any 
[9]  competent  evidence  that  the  required  notice  was  ever  pub- 
lished. The  real  question  was  whether  the  notice  was  in  fact 
published.  The  affidavit  of  the  publisher  would  have  been  suffi- 
cient evidence  of  the  fact  of  publication  (section  7993,  Rev. 
Codes),  but  it  was  not  the  only  evidence  admissible  for  the  pur- 
pose of  proving  the  fact.  The  newspapers  themselves  contain- 
ing the  published  notice  and  introduced  in  evidence  in  this  case 
were  competent  for  the  purpose  of  proving  the  ultimate  fact 
with  which  the  court  was  concerned.     (17  Cyc.  496.) 

The  council,  having  passed  a  sufficient  resolution  of  intention, 
[10]  having  given  the  required  notice,  and  having  heard  and 
determined  the  only  protest  presented,  acquired  jurisdiction  to 
order  the  improvements  made.  (Sec.  6,  Chap.  89,  above.)  The 
statute  does  not  require  the  council  to  pass  an  independent  reso- 
lution ordering  the  improvements  to  be  made.  The  passage  of 
the  resolution  creating  the  district  constituted  a  sufficient  order 
for  the  proposed  improvements.  The  record  discloses  further 
that  a  contract  for  the  work  was  let,  and  that  plaintiff  failed 
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[11]  within  the  next  sixty  days  thereafter  to  give  notice  of  any 
defects,  errors  or  irregularities  in  the  proceedings  of  the  coun- 
cil, or  that  his  property  would  be  damaged  by  the  making  of  the 
improvements;  and  section  13  of  Chapter  89,  above,  provides: 
*'A11  objections  to  any  Act  or  proceeding  or  in  relation  to  the 
making  of  said  improvements,  not  made  in  writing  and  in  the 
manner  and  at  the  time  aforesaid,  and  all  claims  for  damages 
therefor,  shall  be  waived  by  such  property  owner :  Provided  the 
notice  of  the  passage  of  the  resolution  of  intention  has  been 
actually  published  and  the  notices  of  improvements  posted,  as 
provided  in  this  Act." 

We  think  the  trial  court  erred  in  holding  that  improvement 
district  No.  7  was  not  created  legally,  and  that  the  tax  imposed 
upon  plaintiff's  property  is  void. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  enter  judgment  dismissing  the  complaint. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Bbantlt  and  Associate  Justices  Hurly 
and  CooPEB  concur. 

Ms.  Justice  Matthews,  being  disqualified,  takes  no  part  in 
the  foregoing  decision. 


41 4    State  ex  bbl.  Woodwabd  t;.  Moulton  et  al.    [  Mar.  T.  '20 


STATE  EX  REL.  WOODWARD,  Relator,  v.  MOULTON  bt  al.. 
County  Commissioners,  Respondents. 

(No.  4,667.) 
(Submitted  Iforch  1,  1920.    Decided  March  22,   1920.) 

[189  Pac.  59.] 

Mandanvus — New  Counties  Act — Constitution — Exclusion  Peti- 
tions— Insufficiency — Constitutional  Law — Unequal  Taxaiion- 
— Statutes — Legislative  Proceedings — Extent  of  Review. 

Mandamus — New  Counties — Board  of  County  Commissionera — ^Availabilitjr 
of  Writ. 

1.  Mandamiu  liee  to  compel  the  board  of  commiasioners  of  a  eountj- 
from  which  the  greater  portion  of  a  proposed  new  county  is  intended 
to  be  taken  to  reconvene  and  take  jurisdiction  of  the  proceeding,  where 
its  refusal  to  proceed  was  based  upon  an  erroneous  decision  of  purely 
preliminary  questions  of  law. 

New  Counties — "Taxpayer" — ^Definition. 

2.  A  "taxpayer"  within  the  meaning  of  seetion  2  of  the  New  Counties^ 
Act  (Chap.  226,  Laws  of  1919)  which  requires  petitions  for  the  crea- 
tion of  a  new  county  to  be  verified  by  five  resident  taxpayers,  is  one 
who  owns  property  within  the  county  and  who  pays,  or  is  subject  to 
and  liable  for,  a  tax. 

Same — Taxpayer — Failure  to  Place  Name  on  Tax-roll — Effect. 

3.  Where  the  owner  of  personalty  listed  it  and  paid  taxes  thereon,, 
failure  of  the  assessor  to  place  his  name  on  the  tax-roll,  or  the  fact 
that  the  property  was  mistakenly  assessed  in  the  name  of  a  newspaper 
of  which  he  was  the  owner,  did  not  have  the  effect  of  disqualifying 
him  as  a  "taxpayer"  as  above  defined. 

Same — Exclusion  Petition — ^**Block" — Insufficiency. 

4.  Held,  that  the  requirement  of  Chapter  226,  Laws  of  1919,  that 
territory  sought  to  be  excluded  from  a  proposed  new  county  must  be- 
in  one  block — the  word  "block"  implying  solidity  or  compactness — was 
not  met  by  a  petition  describing  an  irregularly  shaped  tract  distributed 
over  fourteen  townships,  the  exterior  boundaries  of  which  ran  back  and 
forth,  in  all  directions  of  the  compass,  alternately  including  and  ex- 
cluding small  tracts,  so  threaded  together  as  to  preserve  its  continuity, 
and  including  those  against  the  creation  of  the  new  county  and  exclud- 
ing those  favoring  it. 

Same — Rsclusion  Petition — Majority  Rule. 

5.  The  intent  of  the  legislature  in  enacting  the  provision  that  terri- 
tory sought  to  be  excluded  from  a  proposed  new  county  must  be  in  one 
])Iock,  held  to  have  been  that  a  block  should  be  mapped  out,  irrespective 
of  the  personnel  of  those  residing  within  it,  the  majority  of  the  resi- 
dents thereof  to  determine  whether,  as  a  whole  and  not  as  individuals, 
they  go  with  the  new  or  remain  in  the  old  county. 

Same — ^Defective  Exclusion  Petition. 

6.  Where  the  territory  described  in  an  exclusion  petition  filed  in  a 
proceeding  to  create  a  new  county  left  certain  tracts  in  the  proposed 
new  county  contiguous  to  the  remainder  of  the  old  county,  but  entirely 
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surrounded  by  exclusion  territory  and  segregated  from  tbe  remainder 
of  the  new  county,  such  tract  should  have  been  included  in  the  ex- 
clusion petition. 

Same — Expense    of    Preliminary    Proceeding — Constitution — ^Unequal    Tax 
Burdens. 

7.  Failure  to  make  provision  for  reimbursement  of  the  county  from 
which  the  greater  area  for  a  proposed  new  county  is  taken  for  the  ex- 
pense incident  to  the  creation  of  the  new  county,  held  not  to  render 
Chapter  226,  Laws  of  1919,  violative  of  section  11  of  Article  XII  of 
the  Constitution,  as  casting  an  unequal  burden  of  taxation  upon  the 
old  county. 

Statutes — Irregularity   in   Legislative   Proceedings — Extent   of   Review    of 
Journals. 

8.  Under  the  rule  that  where  the  constitutionality  of  an  Act  is  ques- 
tioned on  the  ground  of  irregularity  in  its  passage,  the  only  purpose 
for  which  courts  may  go  behind  the  enrolled  bill  is  to  ascertain  whether 
the  aye  and  no  vote  was  entered  in  the  journals  of  the  legislative 
assembly,  it  is  not  permissible  to  determine  whether  an  amendment  to 
a  bill  made  by  a  joint  conference  committee  was  considered  by  either 
house  before  passage  upon  third  reading. 

Original  application  for  mandamus  by  the  State,  on  the  rela- 
tion of  Herbert  S.  Woodward,  against  B.  P.  Moulton  and  others,. 
as  members  of  the  Board  of  County  Commissioners  of  Pergua 
County.     Writ  granted. 

Mr.  0.  W.  McConneUf  Mr,  John  J.  Jetiyell  and  Mr.  Earl  Wine- 
man,  for  Relator,  submitted  a  brief ;  Mr.  McConnell  argued  the 
cause  orally. 

Messrs.  Belden  &  De  Kalh  and  Mr.  Ralph  J.  Anderson,  for 
Respondents,  submitted  a  brief;  Mr.  H.  L.  De  Kalb  argued  the 
cause  orally. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

On  the  twenty-fifth  day  of  November,  1919,  relator,  with  584 
other  persons,  filed  with  the  respondent  board  two  petitions,  one 
from  Cascade  county  and  one  from  Pergus  county,  for  the 
creation  of  a  new  county  to  be  known  as  Judith  Basin  county* 
These  petitions  contained  a  statement  of  all  facts  required  by 
law  and  necessary  to  confer  jurisdiction  upon  the  board  to  act ; 
thereupon  a  day  was  fixed  for  the  hearing  of  the  petitions,  and 
notice  given  and  proof  nwide  of  the  publication  as  required  by 
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law,  and  a  cash  bond  in  the  sum  of  $5,000  was  furnished.  There- 
After,  and  within  the  time  allowed  by  law,  certain  petitions  were 
filed  with  the  board  for  the  exclusion  of  territory  within  the 
boundaries  of  the  proposed  county,  and  other  petitions  for  the 
inclusion  of  certain  other  territory. 

On  the  day  of  the  hearing,  protestants  against  the  creation  of 
the  proposed  county  challenged  the  sufficiency  of  the  verification 
of  the  Cascade  county  petition^  on  the  ground  that  one  of  the 
signers,  H.  S.  Thurston,  was  not  a  taxpayer.  This  matter  was 
argued,  testimony  taken  thereon,  and  taken  under  advisement  by 
the  board.  The  board  heard  the  evidence  as  to  the  sufficiency  of 
the  petition  from  Fergus  county  and  of  the  exclusion  petitions 
Nos.  1  and  3,  and  thereafter  determined  that  H.  S.  Thurston  was 
not  a  taxpayer,  and  therefore  the  petition  from  Cascade  county 
was  insufficient,  and  rejected  the  same.  The  board  then  found 
that  the  territory  described  in  exclusion  x>etitions  Nos.  1  and  3 
was  each  in  one  block,  and  contiguous  to  Pei^us  county,  that  the 
petitions  were  sufficient,  and  excluded  the  territory  so  described, 
and  found  that  inclusion  petition  No.  1  was  insufficient,  and  that 
inclusion  petition  No.  2  was  filed  on  the  day  of  the  hearing,  and 
therefore  came  too  late,  and  rejected  both  of  said  petitions  for 
tlie  inclusion  of  territory.  Thereupon  the  board  found  that, 
with  the  exclusion  of  the  territory  described  in  exclusion  peti- 
tions Nos.  1  and  3,  the  remainder  of  the  proposed  county  would 
not  be  reasonably  compact,  and  the  petition  for  the  creation  of 
the  county  was  therefore  denied. 

The  board  further  found  that  all  petitions  filed  constitute  one 
attempt  to  create  a  county,  and  that,  upon  the  failure  of  one  of 
the  petitions  to  comply  with  the  law — that  is,  the  Cascade  county 
petition — the  board  was  without  authority  to  proceed,  and  also 
that,  the  Cascade  county  petition  having  failed,  the  remaining 
territory  in  the  petition  for  the  creation  of  the  new  county  con- 
tained leas  than  ten  hundred  square  miles,  excluding  the  territory 
withdrawn  by  reason  of  exclusion  petitions  Nos.  1  and  3. 

Relator  thereupon  filed  his  petition  for  a  writ  of  mandate  to 
<sompel  the  respondent  board  to  reconvene  and  annul  their  order 
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holding  that  the  Cascade  petition  was  not  properly  verified,  and 
to  annul  their  order  finding  exclusion  petitions  Nos.  1  and  3  sufft- 
eienf,  and  their  order  that  the  proposed  new  county  did  not  con- 
tain the  required  area,  and  to  make  findings  of  all  facts 
required  by  law  to  be  determined,  and  give  notice  and  order  an 
election  for  the  creation  of  Judith  Basin  county.  An  alterna- 
tive writ  was  issued,  and  the  board  made  return  thereto,  and 
also  filed  a  motion  to  quash. 

1.  In  support  of  the  last-named  motion,  it  is  urged  that  the 
[1]  board,  having  acted  in  a  gt^o^i- judicial  capacity,  and  hav- 
ing  exercised  their  discretion,  the  writ  of  mandate  does  not  lie. 
This  question  has  long  since  been  determined  adversely  to  the 
contention  of  respondents.  '^The  rule  that  mandamtis  will  not 
issue  to  control  discretion  or  to  revise  judicial  action,  but  only 
to  direct  the  court  to  act  in  such  matter,  is  to  be  understood  as 
applying  only  to  the  act  to  be  commanded  by  the  writ,  and  not 
to  the  decision  of  purely  preliminary  questions  of  law  only." 
{RdleigJi  v.  District  Court,  24  Mont.  306,  81  Am.  St.  Rep.  431, 
61  Pac  991;  State  ex  rel.  Stringfellow  v.  Board  of  County 
Commrs.,  42  Mont.  62,  111  Pac.  144;  State  ex  rel.  Arthurs  v. 
Board  of  County  Commrs.,  44  Mont.  51,  118  Pac.  804;  State 
ex  rel.  Lang  y.  Board  of  County  Commrs.,  48  Mont.  28,  134  Pac. 
297.) 

2.  The  Act  providing  for  the  creation  of  new  counties  requires 
[2,3]  that  ''There  shall  be  attached  and  filed  with  said  peti- 
tion or  petitions  an  affidavit  of  five  qualified  electors  and  tax- 
payers residing  within  each  county  sought  to  be  divided,"  etc. 
<Sess.  Laws  1919,  p.  561,  sec.  2.) 

The  i)etition  from  Cascade  county  was  rejected  by  the  board 
of  county  commissioners  of  Fergus  county,  on  the  ground  that 
one  H.  S.  Thurston  was  not  a  taxpayer.  The  evidence  discloses 
that  Thurston  did  not  appear  on  the  tax-rolls  of  Cascade  county 
for  the  year  1919.  It  does  appear,  however,  that  Thurston 
listed  with  the  assessor,  watches,  jewelry,  etc.,  of  the  value  of 
4(100,  household  goods  and  furniture  of  the  value  of  $500,  and 
manufacturing  and  mining  machinery  of  the  value  of  $1,800, 
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andy  in  the  blank  affidavit  attached  to  the  assessment  list,  the 
name  of  H.  S.  Thurston  appears,  although  the  assessor  entered 
on  the  flat  leaf  or  cover  of  the  list,  the  name  '^Qeyser  Times."* 
Thurston  testified  that  he  was  the  owner  of  the  property  de- 
scribed, and  signed  his  name  to  the  list  on  demand  of  the  deputy 
assessor,  as  making  oath  thereto,  and  that  the  name  of  '^Qeyser 
Times"  did  not  appear  on  the  list  at  the  time.  He  further  tes- 
tified that  he  paid  the  taxes  by  his  personal  checks;  that  he  is  a 
resident  of  Cascade  county,  and  voted  at  the  last  general  elec- 
tion; that  he  is  the  owner  of  the  *' Geyser  Judith  Basin  Times," 
and  that  there  is  no  incorporated  company. 

It  will  be  noted  that  the  section  of  the  Act  above  referred  to 
does  not  require  that  the  affiant  shall  be  a  taxpayer  *  *  whose  name 
appears  on  the  last  assessment-roll  of  the  county,"  as  is  the  case 
in  many  such  statutory  provisions,  but  merely  that  he  is  a  ''tax- 
payer." '*  'A  taxpayer'  is  one  who  owns  property  within  the 
municipality,  and  who  pays  a  tax,  or  is  subject  to  and  liable  for 
a  tax."  {City  of  Pacatello  v.  Murray,  23  Idaho,  447,  Ann.  Cas. 
1914C,  1050, 130  Pac.  383 ;  Lasityr  v.  City  of  Olympia,  61  Wash. 
651,  112  Pac.  752;  State  ex  rel.  Sutton  v.  Fasse  (Mo.  App.),  71 
S.  W.  745.)  In  the  Pocatello  Case  the  court  said  that,  as  the 
statute  did  not  require  the  name  of  the  taxpayer  to  appear  on 
the  assessment-roll,  the  ownership  of  the  property  and  the  pay- 
ment of  taxes  thereon  were  sufficient  to  qualify  such  owners  of 
property  as  taxpayers.  We  think  this  is  the  correct  rule,  and 
that  it  is  abundantly  supported  by  the  authorities.  Thus  in 
State  V.  Lowe,  56  Kan.  594,  44  Pac.  20,  it  was  held  that  ''The 
failure  of  an  assessor  to  enter  the  name  of  a  taxpayer  on  the 
rolls,  when  it  was  his  duty  to  have  done  so,  does  not  disqualify 
him  as  a  juror." 

"The  fact  that  the  property  is  assessed  in  the  name  of  an- 
other by  mistake  does  not  disqualify  a  person  as  a  juror  if  he 
is  the  owner  of  the  property  and  pays  taxes  thereon."  (United 
States  V.  Hackett  (C.  C),  29  Fed.  848.) 

And  in  the  case  of  Mayer  v.  Sweeney,  22  Mont.  103,  55  Pac. 
913,  it  was  held  that  "Under  Political  Code,  section  4749,  whick 
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requires  the  mayor  •  •  •  to  be  a  'taxpaying  freeholder/ 
a  person  who,  at  the  time  of  his  election,  owned  and  paid  tases 
on  personalty,  and  owned  realty  on  which  he  was  not  liable  for 
taxes  for  that  year,  because  acquired  since  the  date  of  assess- 
ment, is  eligible." 

It  is  clear  that  Thurston  was  a  qualified  elector  and  tax- 
payer, and  that  the  petition  from  Cascade  county  was  therefore 
sufficient  in  this  respect  It  is  not  necessary  to  pass  upon  the 
question  as  to  whether  the  petition  could  be  amended  by  a  fur- 
ther verification  before  final  hearing. 

3.  The  next  error  assigned  is  that  the  board  of  county  commis- 
sioners found  that  the  petition  for  Judith  Basin  county  was  not 
sufficient,  for  the  reason  that,  after  certain  withdrawals,  it  con- 
tained less  than  twelve  hundred  square  miles.  The  board  was  evi- 
dently laboring  under  a  misapprehension  of  the  provisions  of  the 
Act.  Section  1  provides  that  the  creation  of  a  new  county  must 
not  reduce  the  original  county  to  less  than  twelve  hundred  square 
miles  in  area,  but  the  new  county  need  not  contain  more  than 
ten  hundred  square  miles.  This  error  was,  at  some  time  before 
the  hearing,  corrected  in  the  original  findings  by  striking  out  the 
word  'Hwdve"  and  substituting  the  word  "ten." 

4.  With  reference  to  exclusion  petitions,  the  Act  (section  2), 
[4]  provides  that:  "All  such  territory  being  excluded  must  be 
in  one  block,  and  contain  an  area  of  not  less  than  thirty-six 
square  miles,  and  be  totally  within  one. county,  and  contiguous 
thereto.    •    •    •     " 

In  exclusion  petition  No.  1,  the  description  of  the  lands  to  be 
excluded  covers  ten  and  one-half  pages  of  typewritten  matter, 
single  spaced,  comprising  an  area  of  143  1/32  square  miles,  dis- 
tributed over  fourteen  townships  and  with  an  exterior  boundary 
line  of  305  miles.  In  length  it  is  thirty-one  miles  and  is 
twenty-one  miles  wide.  The  exterior  boundary  line  runs  back 
and  forth,  north,  east,  south,  west,  alternately,  including  and  ex- 
cluding small  tracts  of  land.  In  places  the  excluded  land  is, 
for  a  mile  or  more,  not  to  exceed  a  quarter  of  a  mile  in  width. 
A  conception  of  the  condition  existing  can  only  be  acquired  by 
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reference  to  the  map  introduced  in.  evidence^  a  copy  of  which  is 
made  a  part  of  this  opinion. 


This  remarkable  collection  of  tracts  of  land,  threaded  together 
to  preserve  its  continuity,  was  declared  by  the  respondent  board 
to  be  "in  one  block."  The  word  ''block"  is  defined  to  be:  '*A 
section  or  division;  the  objects  collectively  contained  in  a  sec- 
tion ;  a  mass  or  row,  as  a  block  of  land ;  the  land  and  buildings 
contained  in  a  single  square;  a  government  division  of  land." 
(Standard  Dictionary.)  ''A  lump  or  mass;  any  solid  mass  or 
matter  •  •  •  a  connected  mass  of  buildings."  (Century 
Dictionary.)  ''A  solid  mass  of  wood  or  stone,  usually  with 
one  or  more  plain  surfaces;  a  square;  a  portion  of  a  city  in- 
closed by  streets."     (Webster's  Dictionary.)     Throughout  all 
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the  definitions  of  the  word  rans  the  one  thought  of  solidity  or 
compactnesB. 

Prior  to  the  passage  of  the  present  law,  there  was  no  require- 
ment that  excluded  territory  should  be  'Mn  one  block,"  and  it 
is  quite  evident  that  the  legislature,  by  inserting  the  clause  in 
the  present  law,  intended  to  place  an  additional  restriction  upon 
those  desiring  to  exclude  territory  from  a  proposed  county,  by 
providing  that  those  desiring  to  withdraw  shall  carve  from  the 
proposed  new  county  not  less  than  thirty-six  square  miles  in 
some  regular  and  compact  form  and  contiguous  to  the  remain- 
ing portion  of  the  original  county,  and  then  ascertain  whether 
a  majority  of  those  residing  in  such  "block"  of  land  were  favor- 
able to  the  exclusion,  to  the  end  that,  after  the  exdumon,  county 
lines  could  be  run  between  the  original  and  the  new  counties  in 
a  practicable  and  workable  manner.  It  is,  of  eouise,  conceiv- 
able that  such  "block"  of  territory  might  be  so  extensive  as  to 
entirely  divide,  or  at  least  emasculate,  the  proposed  county;  and 
the  legislature,  therefore,  further  provided  that  the  board  shall 
determine  whether  the  area  left  in  the  proposed  county  will  be 
reasonably  compact. 

But  it  was  clearly  not  intended  that,  with  regard  only  to  con- 
tinuity, running  the  lines  so  as  to  include  those  against  the 
creation  of  the  county  and  carefully  excluding  all  in  its  favor, 
[6]  territory  could  be  excluded.  If  such  had  been  the  inten- 
tion, there  was  no  occasion  for  the  provision  that  such  a  petition 
should  contain  the  signatures  of  a  majority  of  those  residing 
within  the  territory  sought  to  have  excluded.  This  is  a  govern- 
ment by  majority  rule,  and  it  was  intended  that  a  whole  block 
or  tract  be  mapped  out  irrespective  of  the  personnel  of  those 
residing  within  it,  and  thereupon  the  majority  of  such  residents 
should  determine  whether  they,  as  a  whole,  go  with  the  new  or 
remain  in  the  original  county.  Counsel  urge  the  right*  of  "self- 
determination,"  but  self-determination  in  this  respect  means 
nothing  more  than  the  right  of  the  majority  to  determine — ^not 
determinati<m  by  each  individual. 
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While  exclusion  petition  No.  3  described  territory  with 
[6]  irregular  boundary  lines,  it  is  lees  objectionable  than  is 
No.  1 ;  but  here  certain  tracts,  contiguous  to  the  remainder  of 
the  county  of  Fergus,  are  left  entirely  surrounded  by  exclusion 
territory,  and,  if  the  exclusion  petition  is  granted,  in  the  anoma- 
lous position  of  being  a  part  of  the  new  county,  yet  entirely 
segregated  therefrom.  To  have  been  effective,  this  exclusion 
petition  should  have  taken  in  all  such  tracts,  so  that  both  the 
exclusion  petition  and  the  new  county  petition  could  have  been 
effective. 

5.  The  respondents  have  set  up  in  their  answer,  and  urge  as 
[7]  grounds  for  their  motion  to  quash  the  alternative  writ  the 
contention  that  the  New  County  Act  (Chap.  226,  Laws  of  1919) 
is  unconstitutional  and  void,  in  that  it  violates  section  11  of 
Article  XII  of  the  state  Constitution,  which  provides:  *' Taxes 

ft 

shall  be  levied  and  collected  by  general  laws  and  for  public  pur- 
poses only.  They  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying  the 
tax'' — ^the  contention  being  that,  as  the  hearing  on  the  petition 
shall  be  had  before  the  board  of  county  commissioners  in  the 
county  from  which  the  greater  area  is  taken,  and  no  provision  is 
made  for  the  reimbursement  of  such  county,  either  from  the  new 
county  when  created,  or  pro  rata  from  the  other  counties  from 
which  territory  is  taken,  a  burden  is  cast  upon  the  taxpayers  of 
such  counly  in  violation  of  the  above-quoted  article  of  the  Con- 
stitution. 

While  the  requirement  that  the  one  county  shall  be  charged 
with  the  entire  expense  of  the  hearing  on  the  petition  may  be  an 
injustice  to  that  county  and  the  other  counties  from  which  ter- 
ritory is  carved  should  pay  their  proportionate  shares  of  such 
expense,  as  a  matter  of  justice  between  the  counties,  such  provi- 
sion does  not  come  within  the  prohibition  of  the  article  referred 
to.  Article  XII  of  the  Constitution  has  to  do  only  with  the 
levying  and  collection  of  taxes  to  maintain  the  state  and  county 
governments,  and  has  no  relation  to  the  expenditure  of  the 
moneys  so  raised.    The  funds  from  which  these  expenses  shall 
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be  paid  are  raised  by  a  uniform  levy  upon  the  same  class  of 
subjects  within  Fergus  county,  including  the  property  proposed 
to  be  taken  into  the  new  counly  of  Judith  Basin.  The  fact  that 
all  the  property  in  Cascade  county  will  escape  taxation  for  this 
purpose  does  not  destroy  the  uniformity  of  the  taxation  in 
Fergus  county.  An  analogous  situation  is  the  levy  of  a  uniform 
tax  for  road  and  bridge  purposes  on  all  property  in  the  county, 
jmd  the  expenditure  of  a  large  sum  in  one  section  of  the  county, 
while  all  sections  have  contributed  their  proportionate  share  to 
the  fund.  The  building  of  an  expensive  piece  of  road,  or  the 
erection  of  a  costly  bridge  in  one  end  of  the  county,  may  be  of 
no  benefit  whatever  to  property  in  the  opposite  end  of  the 
county,  and  yet  there  is  no  violation  of  the  uniform  taxation 
rule  laid  down.  This  is  an  entirely  different  proposition  from 
fhat  dealt  with  in  the  case  of  Hamilton  v.  Board  of  County 
Commrs.,  54  Mont.  301,  169  Pac.  729. 

As  to  defraying  the  expense  of  the  dection,  excepted  to  by 
respondents,  the  Act  provides  for  an  apportionment  between  the 
old  counties ;  here  the  use  of  the  funds  is  for  a  public  purpose, 
and  the  property  in  the  new  county,  if  created,  has  stood  its 
proportionate  share  of  the  taxes  from  which  the  fund  is  derived, 
and  will  be  charged  with  its  proportionate  share  of  the  debt  of 
each  of  the  counties  from  which  it  is  carved. 

6.  Respondents  contend  that  the  Act  under  consideraticm  is 
][8]  void  and  of  no  force  and  effect,  for  the  reason  that,  while 
it  was  being  considered  as  Senate  Bill  No.  6,  it  contained  the 
provision,  *'Nor  shall  any  line  thereof  pass  within  eighteen 
miles  of  the  courthouse,  •  •  •  *»  which  provision  was 
changed  by  the  joint  conference  committee  to  read  *' fifteen '* 
instead  of  ''eighteen"  miles,  and  that  the  committee  was  without 
authority  to  make  the  amendment,  or,  if  acting  within  its  au- 
thority, the  amendment  was  not  considered  by  either  house  be- 
fore its  passage  upon  third  reading  of  the  bill.  We  are  asked 
to  go  behind  the  enrolled  bill  as  approved,  and  determine  the 
regularity  or  irregularity  of  the  proceedings  of  the  legislature 
from  the  senate  and  house  journals. 
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The  question  of  the  authority  of  the  court  to  proceed  in  the 
manner  suggested  in  determining  the  constitutionality  of  an 
Act  of  the  legislature  has  been  three  times  before  this  court: 

In  the  case  of  State  ex  rel.  Bray  v.  Long,  21  Mont.  26,  52  Pac. 
645,  it  was  contended  that  a  certain  bill  was  not  passed  by  the 
legislative  assembly  in  the  manner  prescribed  by  the  Constitu- 
tion ;  the  journal  omitted  to  show  that  the  bill  in  question  was 
signed  by  the  presiding  officer  of  each  house,  pursuant  to  the 
proYisiouB  of  section  27,  Article  V,  of  the  Constitution.  The 
court,  in  refusing  to  go  behind  the  enrolled  bill,  said :  ''The  pre- 
sumption is  that  the  legislature  and  the  officers  thereof  did  their 
duty,  and  that  the  enrolled  bill  was  regularly  passed.  This  pre- 
sumption is  strong,  and  is  indulged  in  by  the  judicial  branch  of 
the  government  as  necessary  to  the  'peace  and  good  order  of  the 
state.'    •    •    •     »' 

Quoting  from  Railroad  Co.  v.  Oovemor,  23  Mo.  353,  66  Am. 
Dec.  673,  the  court  continues:  ''If  the  l^islature  exceeds  its 
power  in  the  enactment  of  a  law,  the  courts  being  sworn  to  sup- 
port the  Constitution,  must  judge  that  law  by  the  standard  of 
the  Constitution^  and  declare  its  validity.  But  the  question 
whether  a  law  on  its  face  violates  the  Constitution  is  very  differ- 
ent from  that  growing  out  of  the  noncompliance  with  the  forms 
required  to  be  observed  in  its  enactment  In  the  one  case  a 
power  is  exercised  not  delegated,  or  which  is  prohibited.  •  •  • 
In  the  other,  the  law  is  not  in  its  terms  contrary  to  the  Con- 
stitution; on  its  face  it  is  regular,  but  resort  is  had  to  some- 
thing behind  the  law  itself  in  order  to  ascertain  whether  the 
General  Assembly,  in  making  the  law,  was  governed  by  the  rules 
prescribed  for  its  action  by  the  Constitution.  This  would  seem 
like  an  inquisition  into  the  oonduct  of  the  members  of  the  Gen- 
eral Assembly,  and  it  must  be  seen  at  once  that  it  is  a  very  deli- 
cate x>ower,  the  frequent  exercise  of  which  must  lead  to  endless 
confusion  in  the  administration  of  the  law.'' 

The  next  case  to  consider  this  question  is  that  of  Palatine 
Ins.  Co.  V.  North^em  Pacific  By.  Co.,  34  Mont.  268,  9  Ann.  Cas. 
579,  85  Pac.  1032,  and  the  latest  case  that  of  State  ex  rel.  Gregg 
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V.  Ericksan,  38  Mont.  280,  102  Pac.  336.  In  the  later  case  M!r. 
Justice  HoUoway  reviewed  at  length  the  anthorities  on  the  ques- 
tion and  laid  down  the  following  rules :  '*In  the  case  of  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.  649,  36  L.  Ed.  294,  12  Sup.  Ct 
Eep.  495,  [see,  also,  Rose's  U.  S.  Notes],  •  •  •  the  court 
held  to  the  strict  English  rule,  and  said:  'We  are  of  opinion, 
for  the  reasons  stated,  that  it  is  not  competent  for  the  appellants 
to  show,  from  the  journals  of  either  house,  from  the  reports  of 
committees,  or  from  other  documents  printed  by  authority  of 
Congress,  that  the  enrolled  bill  designated  ''H.  B.  9416,"  as 
finally  passed,  contained  a  section  that  does  not  appear  in  the 
enrolled  Act  in  the  custody  of  the  state  department. '  •  •  • 
In  Palatine  Ins.  Co.  v.  Northern  Pacific  By.  Co.,  •  •  •  this 
court  departed  from  the  rule  theretofore  announced  in  State 
ex  rd.  Bray  v.  Long,  •  •  •  and  held  that  the  courts  might 
consult  the  legislative  journals  to  determine  whether,  upon  the 
final  passage  of  a  bill  in  either  house,  the  names  of  those  voting 
had  been  entered  on  the  journal.  We  felt  constrained  to  go  to 
that  extent  because  of  the  language  of  section  24,  Article  Y,  of 
our  Constitution,  which  provides:  *No  bill  shall  become  a  law 
^  *  *  unless  on  its  final  passage  the  vote  be  taken  by  ayes 
and  noes,  and  the  names  of  those  voting  be  entered  on  the  jour- 
nal.' Section  12,  Article  V,  of  our  Constitution  requires  that 
each  house  shall  keep  a  journal  of  its  proceedings;  but,  except 
in  these  instances  where  the  Constitution  requires  a  specific 
entry  to  be  made  in  the  journals,  the  question  what  entries  shall 
be  made,  or  how  full  or  minute  the  entries  made  shall  be,  are 
questions  addressed  to  the  legislative  discretion.  {Stc^e  v.  CUy 
of  Hastings,  24  Minn.  82.) 

''There  are  but  two  instances  mentioned  in  our  Constitution 
wherein  the  legislature  is  required  to  make  any  x>&i^cular 
entries  in  the  journals.  The  first  is  found  in  section  24  above, 
and  the  other  in  section  27  of  the  same  Article,  where  the  fact 
of  the  signing  of  a  bill  by  the  presiding  officer  is  required  to 
be  entered  upon  the  journal.  But  for  the  failure  of  this  second 
entry  to  be  made,  there  is  not  any  declaration  that  any  conse- 
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quences  would  follow;  whereas,  there  is  the  specific  declaration 
made  in  section  24  that,  if  the  names  of  those  voting  upon  the 
final  passage  of  a  measure  be  not  entered  in  the  journal,  the 
bill  shall  not  become  a  law.  But  for  the  obligatory  character 
of  this  language,  this  court,  in  the  Palatine  Case  above,  would 
have  followed  the  rule  theretofore  announced  in  State  ex  reL 
Bray  v.  Long, ' '  The  court  concludes  with  the  declaration : '  *  We 
deem  the  argument  advanced  in  Marshall  Field  &  Co,  v.  Clark, 
above,  in  favor  of  the  English  rule,  conclusive  upon  this  subject, 
excepting  in  so  far  as  that  rule  is  modified  or  added  to  by  the 
provisions  of  section  24  of  our  Constitution  above.'' 

It  is  therefore  apparent  that,  when  the  constitutionality  of  an 
Act  is  questioned  on  the  ground  of  irregularity  of  legislative 
action,  the  only  purpose  for  which  the  courts  may  examine  the 
journals  of  that  body  is  to  determine  whether  the  ayes  and  noes 
vote  was  entered. 

The  writ  should  issue  to  the  members  of  the  respondent  board 
of  county  commissioners  of  Fergus  county,  directing  them  to 
reconvene  within  fifteen  days  after  service  of  the  writ  and  annul 
their  order  made  on  the  fourteenth  day  of  January,  1920,  deny- 
ing the  petition  herein;  declaring  affiant  Thui*ston  not  a  tax- 
payer, and  that  the  Cascade  county  petition  is  insufficient,  and 
annul  their  finding  and  order  that  exclusion  petitions  Nos.  1 
and  3  are  sufficient  and  excluding  the  territory  therein  described, 
and  to  thereupon,  by  proper  order,  reject  said  exclusion  peti- 
tions Nos.  1  and  3  as  insufficient  in  law,  and  find  that  the  said 
Cascade  petition  was  properly  verified,  as  a  matter  of  law,  and 
that  they  do  proceed  to  hear  and  determine,  and  make  such 
further  findings  and  pass  such  resolutions  and  make  such  orders 
as  are  required  of  them  by  law;  and  it  is  so  ordered. 

Writ  fortkmtK 

Mb.  Chief  Jusnos  Brantly  and  Assocutb  Justices  HoUiO- 
WAY^  HuBLY  and  Coopeb  ooneur. 
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FAGAN^  Respondent,  v.  SILVER,  Appellant, 

(No.  4,113.) 
((Submitted  Uueh  1,  1920.    Decided  MaMh  82,  1020.) 

[188  Pae.  900.] 

Nuisances  —  Injunction — Stone  Quarries — Liability  of  Owner 
wnd  Lessee — Independent  Contractors* 

Nuisance— Stone  ijnarry  "Witliin  CSty  Limite. 

1.  Where,  in  an  action  to  enjoin  the  operation  of  a  rock  qnarrj  and 
roek-erusher  in  the  residential  part  of  the  city,  the  evidence  showed 
thai  in  spite  of  precaution  taken  in  their  operation  rocks  escaped  and 
were  thrown  against  plaintiff's  house  and  the  concussion  from  blasting 
was  so  violent  as  to  shake  the  house,  and  dust  from  the  crusher  and 
elevator  entered  the  house  in  such  quantities  as  to  render  it  unfit  for 
habitation,  the  maintenance  of  a  nuisance  was  established. 

Same — ^Liability  of  Lessor  and  Lessee. 

2.  One  who  erects  a  nuisance  on  his  premises  cannot  escape  liability 
by  leasing  them,  his  liability  extending  to   the  continuance  of  the 
nuisance  after  the  lease  goes  into  effect;  the  lessee  also  being  liable  if* 
he  continues  the  nuisance  after  notice  of  its  existence  and  notice  to 
abate  it. 

Same — ^Independent  Contractor — ^Liability  of  Owner. 

3.  The  owner  of  a  stone  quarry  and  crusher,  constituting  a  nuisance, 
cannot  escape  liability  for  damage  to  adjoining  property  by  contract- 
ing for  their  operation  by  an  independent  contractor,  who  was  to 
deliver  the  crushed  rock  in  bins,  for  the  uje  and  benefit  of  the  owner, 
at  a  stipulated  price  per  yard. 

Appeal  from  District  Court,  Silver  Bow  County  in  the  Second 
Judicial  District]  Oeorge  B.  Winston,  Judge  for  the  Third  Dis- 
trict, presiding. 

Action  by  William  F.  Fagan  against  Joseph  Silver  and 
others.  From  a  judgment  for  plaintiff,  and  from  order  deny- 
ing a  new  trial,  defendant  Silver  appeals.    Affirmed. 

Mr.  Francis  A.  Silver,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  contract  in  this  case  was  to  do  a  lawful  thing,  which,  if' 
done  in  a  proper  manner,  would  be  reasonably  safe  for  the 


For  authorities  passing  on  the  question  of  liability  for  injury  to  person 
or  property  from  concussion  caused  by  blasting,  see  notes  in  12  lb  B»  A. 
(n.  g.)  389;  27  I..  B.  A.  (n.  8.)  425;  I..  B.  A.  1915E,  356. 

The  question  of  liability  for  injury  for  blasting  when  done  by  bide^ 
pendent  contractor  is  discussed  in  notes  in  14  Lw  B.  A.  830;  65  L.  Bi  A. 
753,  854. 
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owners  of  property  in  the  neighborhood.  If  it  was  not  so  done, 
no  liability  attaches  to  appellant.  {Ferguson  v.  HuiheU,  97  N.  Y. 
507,  49  Am.  Rep.  544 ;  Wabash  etc.  Ry.  Co,  v.  Farver,  111  Ind. 
195,  60  Am.  Rep.  696, 12  N.  B.  296 ;  Atlanta  etc.  B.  Co.  v.  Kim- 
herly,  87  Ga.  161,  27  Am,  St.  Rep.  281,  13  S.  B.  277  j  Harrison 
V.  Riser,  79  Ga.  588,  4  S.  E.  320;  Cuff  ▼.  Newark  etc.  B.  Co., 
35  N.  J.  L.  17,  10  Am.  Rep.  205 ;  Peachy  v.  Bowland,  13  Com. 
B.  182 ;  Painter  v.  Pittsburgh,  46  Pa.  St.  213,  220 ;  HiUiard  v. 
Bichardson,  3  Gray  (Mass.),  349,  63  Am.  Dec.  743;  Eaton  v. 
European  etc.  By.  Co.,  59  Me.  520,  8  Am.  Rep.  430;  Sweeny 
V.  Murphy,  32  La.  Ann.  628 ;  Frassi  v.  McDonald,  122  Cal.  400, 
65  Pac.  139;  Moore  v.  Townsend,  76  Minn.  64,  78  N.  W.  880; 
Skdton  V.  Fenton  etc.  Power  Co.,  100  Mich.  87,  58  N.  W.  609 ; 
Bailey  v.  Troy  etc.  B.  Co.,  57  Vt.  252,  52  Am.  Rep.  129;  21 
Am.  &  Eng.  Ency.  of  Law,  717;  Bishop  on  Noncontraet  Law, 
606;  Addison  on  Torts,  644.) 

When  property,  not  a  nuisance  when  leased,  becomes  so  only 
by  the  act  of  the  tenant  while  in  possession,  the  owner  is  not 
liable.  {Joyce  v.  Martin,  15  R.  I.  558,  10  Atl.  620;  Bankin  v. 
Ingwersen,  49  N.  J.  L.  481,  10  Atl.  545 ;  Jessen  v.  Sweigert,  66 
Cal.  182,  4  Pac.  1188 ;  Shindelbeck  v.  Moon,  32  Ohio  St.  264,  30 
Am.  Rep.  584;  Wolf  v.  KUpatrick,  101  N.  T.  146,  54  Am.  Rep. 
672,  4  N.  B.  188;  Harris  v.  Cohen,  50  Mich.  324,  15  N.  W.  493; 
City  of  8t.  Louis  v.  Kaime,  2  Mo.  App.  66 ;  Norton  v.  Wishdl, 
26  Barb.  (N.  T.)  618;  Hay  on  LiabiUty  for  Accidents,  66; 
Shearman  &  Redfield  on  Negligence,  sec.  501.) 

Mr.  L.  J.  Hamilton  and  Mr.  John  A.  Shelton,  for  Respondent, 
submitted  a  brief;  Mr.  Shelton  argued  the  cause  orally. 

The  plaintiff  contends  that  under  the  evidence  detailed  the 
liability  of  Silver  may  be  predicated  on  at  least  six  different 
well-settled  rules  of  law  as  follows:  (1)  Everyone  who  in  any 
way  contributes  to  the  maintenance  of  a  nuisance  is  liable; 
(2)  One  who  creates  an  incipient  nuisance  is  liable  for  its  main- 
tenance by  another  under  contract  with  him  to  do  so;  (3)  The 
landlord  who  receives  rent  knowing,  or  being  in  a  position  to 
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know  with  the  exercise  of  reasonable  care  that  a  nuisance  is 
being  maintained  on  his  premises,  is  liable ;  (4)  One  who  leases 
property  for  a  purpose  which  must  prove  injurious  or  offensive 
to  others,  under  ordinary  circumstances,  is  liable;  (5)  One  who 
would  otherwise  be  held  to  be  an  independent  contractor  is  not 
sueh  if  he  performs  the  work  contracted  to  be  done  with  means 
and  instrumentalities  furnished  by  the  contractor;  and  (6)  One 
who  plans  certain  work,  the  doing  of  which  according  to  the 
plan  will  likely  ci'eate  a  nuisance,  unless  preventiye  measures 
are  adopted,  cannot  escape  liability  merely  by  contracting  with 
another  to  do  such  work  according  to  such  plan.  (Sec.  832, 
Wood  on  Nuisances;  Thompson  on  Negligence,  sees.  623,  646; 
29  Cyc.  1202 ;  Jones  on  Landlord  &  Tenant,  sec.  603 ;  Joyce  on 
Nuisances,  see.  473;  Anderson  v.  Dickie,  26  How.  Pr.  (N.  Y.) 
105;  Robinson  v.  Smith,  53  Hun,  638,  7  N.  Y.  Supp.  38;  Longley 
V.  McGeoch,  115  Md.  182,  80  Atl.  843.)  The  case  of  Board  of 
Chosen  Freeholders  v.  Wooddiff  Land  Imp.  Co.,  74  N.  J.  L.  355, 
65  Atl.  844,  was  a  ease  of  the  same  character  as  this  one,  and 
the  landlord  as  well  as  the  tenant  was  held  liable,  although  the 
landlord  did  nothing  whatever  toward  the  actual  maintenance 
of  the  nuisance. 


MB.  JUSTICE  MATTHETWS  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  against  Silver  and  others  to  en- 
join the  operation  of  a  stone  quarry  and  rock-crusher  in  a  resi- 
dential portion  of  the  city  of  Butte.  The  cause  was  tried  to  the 
court  without. a  jury,  and  resulted  in  judgment  for  respondent 
and  the  issuance  of  a  permanent  injunction  against  Silver  and 
one  William  Mackey ;  motion  was  made  for  a  new  trial  and  de- 
nied, and  appeal  taken  by  Silver  alone  from  the  judgment  and 
from  the  order  denying  the  motion  for  a  new  trial. 

While  there  are  a  number  of  specifications  of  error,  the  whole 
question  presented  thereby  is  as  to  whether  the  evidence  was 
sufficient  to  warrant  the  court's  findings  and  injunction  order 
as  against  this  appellant.    It  is  not  contended  that  the  evidence 
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was  not  sufficient  as  far  as  Mackey  was  concerned,  but  it  is 
urged  that,  as  the  evidence  establishes  the  existence  of  the  rela- 
tion of  landlord  and  tenant  between  appellant  and  Mackey,  or 
that  Mackey  was  an  independent  contractor,  appellant  was  im- 
properly joined  in  the  injunction  order. 

The  undisputed  testimony  is  that  appellant  was  the  sole  owner 
[1]  of  the  lots  on  which  the  quarry  was  situated,  and  of  the 
crusher,  elevator,  bins  and  other  miachinery  used,  and  that  he 
placed  the  plant  in  position  and  condition  to  be  operated,  and 
thereupon  turned  it  over  to  Mackey  under  an  €igreemcnt 
whereby  Madi^ey  was  to  conduct  all  operations  and  deliver  the 
crushed  rock  in  the  bins,  for  the  use  and  benefit  of  appellant,  at 
a  stipulated  price  per  yard.  Appellant  personally  removed  the 
crushed  rock  from  the  bins,  and  was  therefore  frequently  in  the 
vicinity  of  the  plant  while  in  operation,  and  had  operated  it  him- 
self some  two  or  three  years  before,  in  approximately  the  same 
position  and  with  like  results.  There  is  no  evidence  in  the  rec- 
ord as  to  any  agreement,  or  as  to  the  manner  in  which  Mackey 
should  conduct  his  operations,  or  as  to  what  steps,  if  any,  he  was 
to  take  for  the  protection  of  adjoining  property;  iiowever,  the 
testimony  on  behalf  of  Silver  and  Mackey,  jointly,  tends  to  show 
that  all  precautions  possible  in  the  then  condition  of  the  plant 
were  taken.  Besponc^ent's  testimony  shows  that,  in  spite  of 
such  precautions,  rocks  did  escape  and  were  thrown  against  his 
house,  the  concussion  from  blasting  was  so  violent  as  to  shake 
the  house,  and  that  dust  from  the  crusher  and  elevator  entered 
in  such  quantities  as  to  i*ender  it  unfit  for  habitation.  Such 
evidence  clearly  established  the  maintenance  of  a  nuisance. 
XLangtin  v.  Persell,  30  Mont.  306, 104  Am.  St  Rep.  723,  2  Ann. 
Cas,  198,  66  L.  R.  A.  655,  76  Pac.  699.) 

'  If  we  consider  the  facts  as  applying  to  the  relation  of 
[2]  landlord  and  tenant,  appellant  cannot  escape  liability,  for 
the  following  rules  would  apply :  **  One  who  erects  a  nuisance  on 
his  premises  cannot  escape  liability  by  leasing  the  same,  and 
his  liability  extends  to  the  continuance  of  the  nuisance  after  the 
lease  goes  into  effect."     (29  Cyc.  1202;  Anderson  v.  Dickie,  26 
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How.  Pp.  (N.  T.)  105 ;  Robinson  v.  Smith,  53  Hun,  638,  7  N.  Y. 
Supp.  38 ;  McCarrier  v.  EoUister,  15  S.  D.  366,  91  Am.  St.  Eep. 
€95,  89  N.  W.  862.) 

**  Where  there  has  been  a  nuisance  of  continued  existence  upon 
demised  premises,  the  lessor  and  the  lessee  may  both  be  liable 
for  the  damages  resulting  therefrom — ^the  lessee  in  the  actual 
occupation  of  the  premises,  if  he  continues  the  nuisance  after 
notice  of  its  existence  and  request  to  abate  it ;  and  the  lessor,  if 
he  first  created  it,  and  then  demised  the  premises  with  the  nui- 
sance upon  them,  and  at  the  time  of  the  damage  resulting  there- 
from is  receiving  a  benefit  therefrom  by  way  of  rent  or  other- 
wise."    (Jones  on  Landlord  &  Tenant,  sec.  603.) 

On  the  other  hand,  if  we  take  the  view  that  Mackey  was  an 
[3]  independent  contractor,  it  is  equally  true  that  appellant 
<;annot  escape  liability.  While  the  case  of  Holier  Hardware  Co. 
V.  Western  Mortgage  Co.,  51  Mont.  94,  L.  R.  A.  1915F,  835,  149 
Pac.  489,  was  an  action  for  damages,  the  principle  involved  is 
the  same,  and  the  rule  there  laid  down  is  controlling  in  this  case. 
There  damages  resulted  from  debris,  which  the  contractor  had 
failed  to  remove,  being  carried  by  a  high  wind  on  to  adjacent 
property.  The  owner  of  the  building  from  which  the  debris 
came,  sought  to  evade  liability  on  the  ground  that  the  damage 
was  caused  by  the  negligence  of  an  independent  contractor,  and, 
in  disposing  of  the  matter,  this  court  said :  *'  *  The  contention  that 
Qrosedose  was  solely  responsible,  upon  the  theory  that  he  was 
an  independent  contractor  and  created  the  condition  which  re- 
sulted in  the  accident,  is  without  merit  for  two  reasons :  In  the 
first  place,  the  contract  did  not  impose  upon  him  the  duty  to  re- 
move the  debris  from  the  skylight,  or  to  leave  the  building  in  a 
safe  condition.  By  not  imposing  this  duty  upon  him,  Klein- 
schmidt,  the  manager,  became  responsible  for  the  performance 
of  it.  Negligence  in  this  behalf  was  chargeable  to  him  and  the 
corporation.  In  the  second  place,  the  corporation,  the  owner  of 
the  property,  in  arranging  to  have  repairs  done  upon  it,  the 
installment  of  which  would  probably  result  in  creating  a  condi- 
tion dangerous  to  neighboring  property  owners,  was  under  obli- 
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gation  to  provide  that  reasonable  care  should  be  taken  to  obviate 
the  probable  consequences.  As  was  pointed  out  in  Railroad  Co. 
V.  Morey,  47  Ohio  St.  207,  7  L.  R.  A.  701,  24  N.  E.  269,  a  pro- 
prietor's liability  'is  based  upon  the  principle  that  he  cannot  set 
in  operation  causes  dangerous  to  the  person  or  property  of 
others,  without  taking  reasonable  precautions  to  anticipate,  ob- 
viate, and  prevent  these  probable  consequences.'  Under  this 
rule,  an  employer  may  not  divest  himself  of  the  primary  duty 
he  owes  to  other  members  of  the  conmiunity  by  contracting  with 
others  for  the  performance  of  work,  the  necessary  or  probable 
result  of  which  is  injury  to  third  persons." 

Appellant  contends  that  finding  No.  5  is  erroneous,  because 
based  on  evidence  stricken  from  the  record.  While  some  such 
evidence  was,  as  pointed  out,  stricken,  the  same  testimony  was 
permitted  to  go  in  without  objection  on  another  occasion. 

We  find  no  error  in  the  record.  The  judgment  and  order  are 
afBrmed« 

Affirmed. 

Mr.  Chibp  Justice  Brantly  and  Associatb  Justices  Holu>- 
WAY,  HuRLY  and  Cooper  concur. 


STATB  BX  RSL.  THOMPSON,  Relator,  v.  DISTRICT  COURT 

BT  Ah.,  Respondents. 

(No.  4,670.) 
(eubmitted  March  3,  1920.    Decided  March  22,  1920.) 

[188  Pac.  902.] 

Prohibition — Scope  of  Writ — Default  Judgments  —  Vacation^ 

Judgment — ^When  Void. 

1.  A  judgment  is  Toid  only  when  upon  inspection  of  the  judgment- 
roll  it  is  apparent  that  the  court  either  did  not  have  jurisdiction  or 
has  committed  an  act  in  excess  of  its  juriadiction. 

Default  Judgment — ^Vacation — When  Error. 

2.  Vacation  of  a  decree  of  divorce,  rendered  upon  default  after  pub- 
lication of  summons,  on  tiie  ground  of  fraud  on  the  part  of  plaintiff,, 
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after  a  lapse  of  more  than  fifteen  monthB  from  its  rendition,  held  error, 
defendant's  remedy  being  an  aetion  in  equity  to  set  the  decree  aside 
on  the  ground  stated. 

Prohibition--Seope  of  Writ. 

3.  The  office  of  the  writ  of  prohibition  is  primarily  to  arrest  proceed* 
ings,  but  when  a  ease  arises  in  which  there  are  orders  to  be  annulled 
and  proceedings  to  be  stayed,  it  will,  upon  a  proper  showing,  annul  all 
prior  orders  and  stay  such  further  proceedings  as  may  be  necessary  to 
make  the  remedy  complete. 

[As  to  the  nature  of  t&e  writ  of  prohibition,  see  note  in   111 
An.  Bt.  Bep.  930.] 

Original  application  for  writ  of  prohibition  by  the  state  of 
Montana,  on  the  relation  of  Andrew  Thonvpson,  to  restrain  the 
District  Court  of  the  Fourteenth  Judicial  District  in  and  for 
tihe  County  of  Meagher  and  E.  H.  Gk)odman,  Judge  thereof,  from 
proceeding  further  in  a  certain  action.    Writ  ordered  to  issue. 

Messrs.  MUler,  0  'Connor  <fe  MUler  and  Mr.  Harry  H,  Austin,, 
for  Relator,  submitted  a  brief;  Mr.  Aiisiin  argued  the  oause 
orally. 

Mr.  E.  E.  Lofgren  and  Mr.  Earl  V.  Cline,  for  Respondents^ 
submitted  a  brief ;  Mr.  Lofgren  argued  the  cause  orally. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court. 

Andrew  Thompson,  the  relator  in  this  proceeding,  on  the 
third  day  of  August,  1918,  commenced  an  action  for  divorce 
against  Inga  Thompson  by  filing  a  complaint  in  the  district  court 
of  the  fourteenth  judicial  district  of  the  state  of  Montana  in 
and  for  Meagher  county.  In  his  complaint  he  alleged  that  he 
had  been,  continuously  for  a  number  of  years  immediately  prior 
to  the  filing  of  the  complaint,  a  citizen  and  resident  of  Montana;, 
that  the  defendant  had  deserted  him,  and  at  all  times  thereto- 
fore  had  been  a  permanent  resident  of  the  kingdom  of  Norway^ 
and  had  never  been  within  the  United  States  or  the  state  of 
Montana  to  live  with  him  as  his  wife.  It  is  admitted  that  copies 
of  the  summons  and  complaint  in  the  divorce  action  were,  on  the 
third  day  of  August,  1918,  mailed  by  the  clerk  of  the  district 
court,  directed  to  Inga  Thompson,  at  Egersund,  Norway,  and 
received  by  her  there  on  October  20,  1918  j  that  service  of  sum- 
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mens  was  had  by  pablication  once  each  week  for  four  successive 
weeks  in  the  "Meagher  County  Republican/'  a  newspaper  pub- 
lished at  the  city  of  White  Sulphur  Springs,  in  Meagher  county, 
pursuant  to  statute ;  and  on  September  20,  1918,  the  defendant, 
Inga  Thompson,  having  made  no  appearance,  default  was  on 
that  day  taken  against  her,  and  a  decree  of  divorce  rendered  by 
TEonorable  John  A.  Matthews,  then  the  judge  of  said  court,  and 
-duly  entered. 

It  appears  that  on  January  2,  1920,  Inga  Thompson,  through 
her  brother  Carl  Elaweon,  her  attorney  in  fact,  represented  by 
B.  E.  Lofgren,  Esq.,  an  attorney  at  law,  appeared,  presented, 
and  filed  in  that  action,  under  its  caption  and  title,  "an  affidavit 
•or  bill  and  motion  to  set  aside  the  said  default  and  to  vacate 
the  said  decree,  and  praying  for  a  temporary  restraining 
order,"  upon  which  the  district  court  made  an  order  that  the 
plaintiff,  Andrew  Thompson,  show  cause  on  January  30,  1920, 
in  the  courtroom  in  the  city  of  White  Sulphur  Springs,  Meagher 
•county,  why  an  order  should  not  be  made  setting  aside  the  de- 
fault, vacating  said  decree,  enjoining  relator  from  transferring 
■any  of  his  property  pending  the  final  determination  of  said 
action,  and  requiring  him  to  pay  into  court  a  suitable  sum  for 
alimony,  support  and  maintenance  of  defendant  during  the  pen- 
dency of  the  action,  and  also  for  attorney's  fees.  On  Jan- 
uary 6,  1920,  copies  of  said  affidavit  and  order  were  duly  served, 
and  on  January  30,  1920,  a  hearing  was  had  thereon,  at  which 
the  court  overruled  a  motion  to  strike  from  the  files  the  written 
affidavit  of  Carl  Elawson ;  vacated  the  default  and  set  aside  the 
judgment  of  divorce;  permitted  the  filing  of  defendant's  pro- 
posed answer  denying  the  plaintiff's  charge  of  desertion; 
ordered  relator  to  pay  '*  within  thirty  days  from  that  date  the 
sum  of  $100  as  suit  money,"  and  continued  in  force  the  tem- 
porary order  enjoining  the  transfer  or  other  disx)osition  of  his 
real  or  personal  property  pending  the  action.  Upon  this  state 
of  facts,  a  writ  of  prohibition,  restraining  the  district  court  of 
Meagher  county  and  Honorable  E.  H.  Gk>odman,  the  judge 
thereof,  from  proceeding  further  in  said  action,  is  asked. 
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The  relator's  contention  is  that  the  inquiry  here  is  to  be  con- 
fined to  an  inspection  of  the  judgment-roll;  that  the  evidence 
disclosing  matters  extrinsic  to  the  judgment  is  incompetent,  and 
a  proper  application  of  the  provisions  of  section  65S9  of  the  Re- 
vised Codes  only  is  involved.  The  r^pondents  assert  that  the 
decree  of  September  20,  1918,  was  obtained  through  the  fraud, 
misrepresentation  and  concealment  of  plaintiff;  that  the  sum- 
mons served  by  publication  was  insufficient  to  meet  the  require- 
ments of  seotion  6522  of  the  Revised  Codes;  and  that  the  re- 
spondents had  jurisdiction  to  make  the  order. 

The  judgment-roll  contains  the  complaint,  the  summons,  with 
the  sheriff's  return  of  nonservice  attached  thereto,  proof  of  its 
publication,  the  evidence  of  mailing  by  the  derk,  and  the  decree 
awarding  the  relator  a  divorce. 

Section  6520  of  the  Revised  Codes  provides  for  service  of  the 
summons  by  publication  when  the  defendant  resides  out  of  the 
state.  Section  6521  directs  how  publication  shall  be  made. 
Section  6522  provides  that  if  service  be  had  by  publication,  ^'the 
summons,  in  addition  to  the  requirements  of  section  6515  shall 
contain  a  general  statement  of  the  nature  of  the  action."  Sec- 
tion 6515  directs  the  manner  of  publication  of  summons.  If  the 
essential  requirements  of  these  Code  sections  were  observed  in 
the  proceedings  we  are  asked  to  review,  relief  can  only  be  found 
in  an  independent  action  to  set  aside  the  judgment  for  fraud  in 
its  procurement. 

In  Staie  ex  rel.  Happel  v.  District  Court,  38  Mont.  166,  129 
Am.  St.  Rep.  636,  35  L.  R.  A.  (n.  s.)  1098,  99  Pac.  291,  it  is 
said:  ''Under  the  statute  [Rev.  Codes,  sec.  6589],  the  motion  in 
such  cases  must  be  made  within  a  reasonable  time*  after  the  date 
^f  the  entry  of  judgment,  but  in  no  case  exceeding  mx  months, 
and  the  statute  is  the  limit  of  the  court's  power  in  such  cases. 
After  the  expiration  of  the  time  limit  fixed  therein,  the  power  of 
the  court  over  the  judgment  absolutely  ceases,  and  it  is  without 
jurisdiction  to  vacate  or  modify  it" 

In  State  ex  rel.  Smotherman  v.  District  Court,  51  Mont.  495, 
153  Pac.  1019,  it  was  held  that  because  the  motion  to  set  aside 
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the  default  against  a  defendant  personally  served  with  summons 
was  not  made  until  more  than  ten  months  after  default  had 
been  entered,  the  trial  court  was  without  jurisdiction  to  set 
aside  the  default,  and  the  order  was  annulled. 

The  district  court  had  jurisdiction  of  the  divorce  action,  and, 
by  the  provisions  of  the  statute  authorizing  publication  of  sum- 
mons, jurisdiction  of  the  parties,  and  consequently  power  to 
[1]  render  the  judgment.  A  judgment  is  void  only  when 
upon  inspection  of  the  judgment-roll  it  is  apparent  that  the  court 
did  not  have  jurisdiction.  This  can  only  be  detennined  by  refer- 
ence to  the  judgment-roll;  and,  unless  the  record  affirmatively 
shows  that  the  court  was  without  jurisdiction  to  render  the  judg- 
ment, it  is  not  void  on  its  face.  {Canadian  etc.  Co.  v.  Clarita 
[2]  Co.,  140  Cal.  672,  74  Pac.  301.)  The  judgment  is  fair  on 
its  face,  obtained  in  compliance  with  the  statutory  steps  neces- 
sary to  its  validity,  and  not  susceptible  to  attack  in  the  original 
action  after  the  lapse  of  one  year  from  its  rendition.  It  was 
error,  therefore,  to  grant  the  relief  on  the  motion  and  affidavit. 
(Moore  v.  Superior  Court,  86  Cal.  495,  25  Pac.  22;  Jacks  v. 
Baidez,  97  Cal.  91,  31  Pac,  899 ;  see,  also,  DyervUle  Mfg.  Co.  v. 
Heller,  102  Cal.  615,  36  Pac.  928 ;  Wharton  y.  Harlan,  68  Gal. 
422,  9  Pac.  727.)  The  remedy  of  the  aggrieved  party  in  the 
premises  must  be  in  a  new  action  to  set  the  decree  aside  for 
fraud.  A  court  of  equity,  under  its  general  jurisdiction,  haft 
full  authority  to  afford  that  relief  upon  a  proper  showing. 

Counsel,  however,  insists  that  the  order  complained  of  w«s 
properly  made  because  the  judgment  is  void  on  its  face,  in  that 
the  published  summons  therein  did  not  contain  ^'a  general  state- 
ment of  the  nature  of  the  action,"  under  section  6522.  It  is 
free  of  that  infirmity,  for  by  a  comparison  of  its  language  with 
the  mandates  of  sections  6515  and  6522,  it  will  be  seen  that  their 
provisions  were  literally  complied  with. 

The  actuating  intent  of  the  legislative  assembly  doubtless  had 
a  double  aspect:  First,  to  afford  relief  to  a  party  personally 
served  with  process,  upon  a  proper  showing  of  mistake,  inad- 
vertence, surprise  or  excusable  neglect,  made  within  six  months 
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after  the  entry  of  judgment,  arder  or  other  proceeding;  and, 
for  like  reasons  to  a  party  served  by  publieation,  within  one 
year.  Second,  where  relief  is  not  sought  in  the  original  proceed- 
ing in  the  statutory  mode,  to  give  the  stamp  of  finality  to  a 
judgment  standing  unassailed  for  the  x>6riods  therein  specified. 
It  was  znindful,  however,  all  the  while  of  the  powers  of  the 
eourts,  in  the  exercise  of  their  equity  jurisdiction,  to  prevent  a 
party  from  enjoying  advantage  of  an  unconscionable  adjudica- 
tion in  his  favor.  (2  Freeman  on  Judgments,  4th  ed.,  sec.  484a ; 
1  Black  on  Judgments,  sec.  321.) 

The  oflSoe  of  the  writ  of  prohibition  is  primarily  to  arrest 
[8]  proceedings;  but  when  a  case  arises  in  which  there  are 
orders  to  be  annulled  and  proceedings  to  be  stayed,  it  wiU,  upon 
a  proper  showing,  annul  all  prior  orders  and  stay  such  future 
proceedings  as  may  foe  necessary  to  make  the  remedy  complete. 
(Havemeyer  v.  Superior  Court,  84  Cal.  394, 18  Am.  St.  Rep.  192, 
10  L.  B.  A.  627,  24  Pac.  121.)  Prohibition  is  therefore  the 
proper  remedy.  {State  ex  rel.  Lane  v.  District  Court,  51  Mont. 
508,  L.  B.  A.  1916E,  1079,  154  Pac.  200.) 

The  writ  of  prohibition  will  issue,  restraining  the  district 
court  from  proceeding  further  in  the  premises,  with  directions 
to  vacate  and  annul  all  its  orders  made  and  proceedings  had  in 
the  original  action  subsequent  to  the  rendition  and  entry  of  the 
judgment  therein. 

Mb.  Chief  Justiob  Bbantly  and  Assogiatb  Justiobs  Hollo- 
way  and  HuBLY  concur. 

Mr.  Justicb  Matthews,  deeming  liimBelf  disqualified,  takes 
no  part  in  the  foregoing  decision. 
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UNION  BANC  &  TBUST  CO.,  Bespondsnt,  ik  HIMMEL^ 

BAUER,  Appellant. 

(No.  4,628.) 
(Sabmittad  Febniary  24,  1920.    Decided  llMeh  89,  1920.) 

[188  Pae.  940.] 

Contracts — Promissory  Notes — Chattel  Mortgages — LialUity  of 
Parties — Appeal  and  Error— Nofiappeddble  Orders. 


Appeal  and  Elrror — ^Nonappealable  Orders. 

1.  An  appeal  does  not  lie  from  an  order  denying  a  motion  for  jndg- 
anent  on  the  pleadings. 

Oontracts— LiabiHtj  of  Party  Signing  One  of  Several  Contraets  in  Same 
Transaction. 

2.  Where  two  or  more  contracts  are  known  to  all  the  parties  to  be. 
parts  of  the  same  transaction  and  are  delirered  at  the  same  time  to 
accomplish  an  agreed  purpose,  the  party  not  signing  one  of  the  writ- 
ings cannot  escape  liability  by  asserting  that  he  was  not  a  party  to  all 
the  contracts. 

Same — Chattel  Mortgages — Promissory  Notes — ^Liability  of  Person  Signing 
Note  but  not  Mortgage. 

3.  Held,  under  the  above  rule,  that  where  a  husband  and  wife  delivered 
at  the  same  time  a  note  and  a  chattel  mortgage  securing  its  payment 
in  order  to  obtain  a  loan,  the  wife  doing  so  with  full  knowledge  of 
and  consent  to  the  entire  tranaaction,  she  was  bound  by  a  stipulation 
in  the  mortgage  granting  the  mortgagee  the  option  to  accelerate  pay- 
ment of  the  note  whenever  it  was  deemed  necessary  for  the  security 
of  the  loan,  though  the  instrument  did  not  bear  her  signature. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  R.  Lee 
Word,  Judge. 

Action  by  the  Union  Bank  &  Trust  Company  again/^t  Anton 
and  Mabel  Himmelbaaer.  From  an  order  denying  a  motion  to 
discharge  an  attachment,  the  last-named  defendant  appeals. 
Affirmed. 

Messrs.  Oalen  &  Mettler,  for  Appellant,  sabmitted  a  brief; 
Mr.  Frank  W.  Mettler  argued  the  cause  orally. 

Is  the  defendant  Mabel  Himmelbauer  bound  by  the  provisions 
of  a  chattel  mortgage  which  she  did  not  sign  and  to  which  she 
was  not  a  party!    That  a  note  and  a  mortgage  or  other  agree- 
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ment  between  the  same  parties,  and  contemporaneously  exe* 
cuted,  are  to  be  eonstrued  together,  is  well  settled.  (8  C.  J. 
196,  note  90.)  But  it  is  held  that  the  contemporaneous  agree- 
ment must  be  between  the  same  parties  as  the  note  itself.  Thus,, 
where  only  one  of  the  makers  of  a  note  joins  in  a  mortgage- 
which  provided  for  an  accelerating  of  the  maturity  date  on  de* 
'fault  of  payments,  it  does  not  control  the  time  of  maturity 
fixed  by  the  note.  (8  C.  J.  197,  and  notes;  Trease  v.  Hagginr 
107  Iowa,  458,  78  N.  W.  58.)  So  far  as  we  have  been  able  to 
find,  the  above  is  the  only  reported  case  which  appears  to  have 
had  under  consideration  the  identical  question  here  presented. 
In  the  case  at  bar,  Mabel  Himmelbaner  did  not  join  in  the  mort- 
gage, and  therefore  the  rule  does  not  apply  to  her ;  nor  did  £/he 
in  any  way  consent  that  the  note  in  suit  should  become  due  at 
any  other  time  than  that  expressed  on  its  face.  Clearly,  as  to 
her,  no  other  agreement  was  ever  made  than  that  expressed  in 
the  note,  and  it  did  not  become  due  as  to  her  until  June  17^ 
1918. 

Messrs.  Da^  dk  Mapes,  for  Bespondent,  submitted  a  brief  ^ 
Mr.  E.  C,  Day  argued  the  cause  orally. 

The  allegations  of  the  complaint  are  that  "the  defendants'^ 
made,  executed  and  delivered  the  promissory  note  sued  on ;  that 
to  secure  the  payment  of  the  note  ''the  defendants"  made,, 
executed  and  delivered  the  mortgage.  Under  this  allegation  it 
is  not  necessary  that  the  appellant  should  have  signed  the  mort^ 
gage.  If  she,  as  one  of  the  signers  of  the  note,  delivered  or 
gave  to  the  bank  the  mortgage  as  further  security  for  the  pay- 
ment of  the  note,  she  was  a  party  to  the  ''transaction,"  and  the 
terms  of  the  mortgage  are  admissible  against  her  to  the  same 
effect  as  if  she  had  signed  it.     (Bev.  Codes,  sec.  5031.) 

This  section  does  not  require  all  of  the  contracts  to  be  signed 
by  all  of  the  parties.  It  is  sufiStsient  if  all  of  the  contracts  are 
made  as  parts  of  substantially  one  transaction.  The  appellant 
was  a  party  to  the  note.  By  delivering  the  mortgage  as  security 
for  its  payment,  and  availing  herself  of  the  benefits  of  it,  she 
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thereby  inakeB  it  a  part  of  the  ''transaction"  to  which  she  was 
a  party.  Persons  standing  in  the  sitoation  of  parties  or  who 
are  chargeable  with  notice  of  the  contemporary  instruments  are 
bound  by  their  termsy  the  same  as  the  signers  thereof.  (8  C.  J. 
196,  see.  327.) 

MB.  CHIEF  JUSTICE  BBANTLY  delivered  Uie  opinion  of 
the  court 


After  the  former  appeal  in  this  case  was  determined  (56 
Mont  82,  181  Pac.  332),  issues  were  made  up  between  the 
parties  by  the  answer  of  the  defendant  Mabel  Himmelbauer  to 
the  amended  complaint  and  plaintiff's  reply  thereto.  The  state- 
ment of  the  material  allegations  of  the  complaint  made  in  the 
opinion  delivered  on  that  appeal  is  sufficient  for  the  purposes 
of  this  appeal  and  it  need  not  be  repeated  here. 

Defendant's  answer  contains  seven  separate  defenses,  only  one 
of  which,  with  the  plaintiff's  reply  to  it,  it  is  necessary  to  notice. 
The  answer  is  the  following:  '' (1)  That  said  note  described  in 
paragraph  2  of  plaintiff's  said  complaint  was  not  at  the  time  of 
the  institution  of  the  above-entitled  action  due  either  in  whole 
or  in  part  as  to  this  answering  defendant;  (2)  that  this  answer- 
ing defendant  was  not  a  party  to  the  chattel  mortgage  referred 
to  in  paragraphs  4  and  5  of  plaintiff's  amended  complaint  and 
was  not  bound  by  the  provisions  of  the  clause  quoted  in  para- 
graph 5  of  said  amended  complaint  under  which  plaintiff  alleges 
it  declared  said  note  due  and  payable  on  the  seventh  day  of 
March,  1918;  (3)  that  plaintiff's  suit  herein  was  and  is  as  to 
this  answering  defendant  prematurely  brought,  and  the  same 
should  be  abated. ' ' 

The  reply  joins  issue  upon  all  of  these  allegations,  except  that 
it  admits:  ''That  the  answering  defendant  woui  not  a  party  who 
signed  the  chattel  mortgage." 

Upon  the  filing  of  the  reply  the  defendant  Mabel  Himmel- 
bauer moved  the  court  for  judgment  on  the  pleadings.  The 
ground  of  this  motion  was  that  it  appeared  by  the  admission  in 
the  reply  that  this  defendant  had  not  signed  the  chattel  mort- 
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gage  and  was  not  bound  by  the  stipnlation  contained  in  it  grant- 
ing the  plaintiff  the  option  to  accelerate  the  payment  of  the 
note,  and  hence  the  action  was  prematurely  brought  against  her. 
This  defendant  also  moved  the  court  to  discharge  the  attach- 
ment on  the  same  ground.  In  aid  of  this  motion,  Mr.  Mettler, 
one  of  her  counsel,  filed  an  affidavit  to  which  was  attached  a 
copy,  of  the  chattel  mortgage,  stating  that  he  was  familiar  with 
tile  facts  in  the  ease,  that  the  copy  of  the  mortgage  was  a  true 
and  correct  copy  of  the  moitgage  referred  to  in  >the  pleadings, 
and  that  there  was  no  other  on  file  or  in  existence  to  which  the 
above-named  plaintiff  and  the  defendant  were  or  are  parties. 
The  court  heard  the  motions  together  and  denied  both  of  them. 
This  appeal  is  by  defendant  Mabel  Himmelbauer  from  the  order 
denying  the  motion  to  discharge  the  attachment. 

One  assignment  is  that  the  court  erred  in  denying  the  motion 
[1]  for  judgment  on  the  pleadings.  There  is  no  appeal  from 
such  an  order.  (Bev.  Codes,  sec.  6567.)  The  error  of  the  court 
in  this  r^ard,  if  it  committed  error,  cannot  be  reviewed  on  this 
appeal. 

On  the  former  appeal  we  held  that,  under  the  rule  declared 
by  section  5081  of  the  Bevised  Codes,  the  note  and  mortgage 
must  be  considered  together,  and  that,  so  considering  them,  the 
defendant  was  bound  by  the  stipulation  in  the  mortgage  permit- 
ting the  plaintiff  to  accelerate  the  payment  of  the  note  upon 
[2]  the  happening  of  the  conditions  stated  in  the  mortgage. 
Counsel  for  the  defendant  now  insist  that,  since  it  appears  by  the 
admission  in  the  reply  that  the  defendant  did  not  sign  the  mort- 
gage, the  district  court  was  clearly  in  error  in  denying  the 
motion.  They  cite  the  case  Trease  v.  Hoggin,  107  Iowa,  458, 
78  N.  W.  58,  as  conclusive  of  this  contention.  Their  argument 
is  that,  as  the  defendant  did  not  sign  the  mortgage  it  was  not 
within  the  power  of  her  codefendant  husband  to  change  her 
obligation  to  pay  the  note  at  any  other  date  than  that  fixed  by 
tiie  ternMi  of  the  note  itself.  We  do  not  question  the  propriety 
of  the  rule  as  declared  in  the  case  cited.  There  one  of  the  joint 
makeis  of  two  promissory  notes  had  executed  a  mortgage  to  the 
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payee  to  eecure  tlie  payment  of  the  notes  whieh  contained  a 
stipulation  that,  if  the  makers  should  default  in  the  payment  of 
the  principal  sums  or  interest  thereon,  both  of  the  notes  should 
thereupon  become  due,  and  the  payee,  his  heirs  or  assigns^  might 
proceed  to  foreclosure.  The  court  held,  in  effect^  that  the  obli- 
;gation  of  one  of  the  joint  makers  who  had  not  signed  the  mort- 
gage nor  in  any  way  consented  to  the  acceleration  of  the 
payment  of  the  notes  as  provided  in  the  mortgage  was  to  be  de- 
termined by  the  terms  of  the  notes  themselves;  in  other  words, 
where  two  or  more  contracts  related  to  the  same  subject  matter 
and  were  executed  at  the  same  time,  they  could  not  be  considered 
together  as  one  contract  unless  they  were  executed  between  the 
43ame  parties.  This  is  the  general  rule,  but  it  is  subject  to  excep- 
tions, as,  for  illustration,  where  two  or  more  contracts  are  parts 
of  the  same  transaction,  are  known  to  all  the  parties,  and  are 
delivered  at  the  same  time  to  accomplish  an  agreed  purpose. 
Under  such  drcumstanoes  the  party  not  signing  one  of  the  con- 
tracts may  not  escape  liability  by  asserting  that  he  was  not  a 
party  to  all  the  writings.  {Gammon  v.  Freeman,  31  Me.  243; 
Rogers  v.  Knedand,  10  Wend.  {N.  Y.)  219;  Logan  v.  Tibbott, 
4  G.  Greene  (Iowa),  389;  MacDanald  v.  Wolff,  40  Mo.  App. 
302;  9  Cyc.581.) 

The  defendant  denies  that  she  signed  the  mortgage.  This  is 
[3]  admitted  by  the  plaintiff ;  but  this  is  not  an  admission  that 
she  was  not  present  and  did  not  join  in  the  delivery  of  the  mort- 
gage in  order  to  obtain  the  loan  from  the  plaintiff  with  full 
knowledge  of  and  consent  to  the  entire  transaction.  If  these 
were  the  circumstances  surrounding  the  transaction,  the  defend- 
ant may  not  be  permitted  to  say  that  she  did  not  become  bound 
by  the  stipulation  in  the  mortgage.  Her  obligation  is  therefore 
to  be  determined  by  a  consideration  of  all  the  surrounding  cir- 
<mmstances,  including  the  benefit,  actual  or  implied,  received  by 
'  her,  and  not  of  the  fact  alone  that  she  did  not  join  in  the  execu- 
tion of  the  mortgage.  It  may  be  that  the  allegations  in  the 
complaint  are  not  sufficiently  specific  to  admit  proof  of  the  cir- 
cumstances, but  with  the  inquiry  in  this  regard  we  are  not  now 
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concerned.  Aa  we  said  in  disposing  of  the  former  appeal,  our 
^*  inquiry  as  to  the  sufficiency  of  the  complaint  may  not  go  fur- 
ther than  to  ascertain  whether  the  action  is  ux>on  a  contract, 
express  or  implied,  for  the  direct  payment  of  money;  whether 
it  states  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendants;  and,  if  it  does  not^  whether  it  can  be  amended 
so  as  to  state  a  cause  of  action.''  If  the  allegations  in  the  com- 
plaint are  not  sufficiently  specific  and  broad  enough  to  admit 
proof  of  the  circumstances  surrounding  the  transaction,  it  is 
nevertheless  amendable,  and  this  brings  it  within  the  rule  an- 
nounced on  the  former  appeal. 
The  order  is  affirmed. 

AfiSOdATB     JXTSnOEB     HOLLOWAT,     HUELT,     MATTHEWS     and 

Ck)OPBB  eoneor. 


DUCKETT,  Appellant,  v.  BIGGS,  Bbbpondbnt. 

(No.  4,111.) 
(Submitted  Febmaiy  27,  1920.    Decided  March  29,  1920.) 

[188  Pac.  938.] 

Conversion — Demand — Refusal — Contracts — Ambiguity  —  Evi- 
d^nco-^Trial^— Special  Interrogatories — Discretion — Costs. 

Contraets — 'LeaAea—Ambigaity — ^Evidence. 

1.  Where  the  terms  of  a  lease  are  ambisnons,  the  elrenmetaiiees  under 
which  it  was  made  and  the  intention  of  the  parties  in  entering  into  it 
are  proper  subjects  of  inquiry. 

Trial — Special  Interrogatories — ^Discretion. 

2.  Whether  special  interrogatories  shaU  be  submitted  in  any  given 
ease  is  a  question  addressed  to  the  sound  judicial  discretion  of  the 
trial  eourt,  in  the  absenee  of  a  showing  of  abuse  of  whieh  the  supreme 
court  will  not  interfere. 

Costs — ^In  Justice's  Court — Taxable  in  District  Court. 

8.  Held,  that  sections  7083  and  7124,  Revised  Codes,  impliedly  author- 
ize the  Strict  court  to  tax  against  the  unsuccessful  party  in  that  court 

On  right  of  action  for  negligent  breach  of  gratuitous  undertaking,  sea 
note  in  12  Ifc  Bi  A.  (zl  8.)  929,  931. 
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the  costs  ineurrdd  in  the  trial  of  the  eanse  in  the  juetiee's  eonrt,  where 
thejr  were  inelnded  in  tiie  eoet  bill,  although  the  jiutiee  of  the  peaee 
had  failed  to  make  entry  of  eosts  on  his  docket. 

Same— Bef usal  to  Strike—When  Proper. 

4.  Befnsal  to  strike  from  the  eost  UIl  the  iteme  "Sheriff's  fees  in  dis- 
trict oourt^  $2.00;  in  justice  court,  $6.90/'  held  proper  as  against  the 
contention  thai  they  were  not  set  forth  with  suiAcient  particularitj. 

Conversion — ^Demand  for  Possession — ^When  Neeessary — When  not. 

5.  Demand  for  possession  of  personal  property  wrongfully  obtained 
is  not  necessary  as  a  ooindition  precedent  to  the  right  to  maintain 
an  action  in  conversion;  if,  however,  rightfully  obtained,  demand  and 
refusal  are  necessary. 

Same — When  Demand  for  Possession  and  Befusal  Necessary. 

6.  '\^here  by  mutual  agreement  between  the  lessor  of  agricultural 
lands  and  the  lessee  grain  grown  thereon  by  the  latter  was  stored  in 
the  former's  granary  and  mingled  with  his  own,  the  door  locked 
and  kept  locked,  the  lessor  was  rightfidly  in  possession,  and  demand 
by  the  lessee  for  the  grain  and  refusal  by  the  lessor  were  necessary 
to  the  maintenance  of  an  action  in  conversion. 

Appeal  from  District  Court,  Broadwater  County;  John  A. 
Matth^ews,  Judge. 

Action  by  M.  L.  Duckett  against  Moses  Biggs.  From  a  judg- 
ment for  defendant,  and  an  order  denying  his  motion  for  a  new 
trial  made,  plaintiff  appeals.    Beveised  and  remanded. 

Cause  submitted  on  briefs  of  OounseL 

Mr.  Jos.  B.  Wine,  for  Appellant. 

Mr.  Frank  T.  Hooks,  for  Respondent 

MR.  JUSTIGB  HOIxLOWAY  delivered  the  opinion  of  the 

court 

In  this  action,  commenced  in  a  justice  of  the  peace  courts 
plaintiff  sought  to  recover  the  sum  of  $172.11.  By  his  answer 
the  defendant  denied  the  allegations  of  the  complaint  and  set 
forth  two  counterclaims  for  amounts  aggregating  $170.  The 
trial  in  the  justice  oourt  resulted  in  a  verdit^t  for  the  defend- 
ant, and  on  appeal  to  the  district  court  a  like  result  obtained; 
hence  these  appeals  to  this  court 
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1.  Complaint  is  made  of  the  ruling  of  the  trial  court  admit- 
ting in  evidenoe-a  lease  by  the  terms  of  whidi  defendant  oc- 
cupied certain  lands  belonging  to  the  plaintiff.  To  sustain  his 
first  counterclaim,  it  was  necessary  for  defendant  to  show  that 
lie  was  rightfully  in  possession  of  the  premises  at  the  time  his 
cause  of  action  accrued,  or,  in  other  words,  it  was  necessary  for 
hdm  to  show  that  the  lease  had  not  expired.  By  its  terms  the 
lease  provides  that  the  premises  are  let  to  the  defendant  ''to 
raise  one  crop  of  winter  grain, ' '  and  there  is  no  other  limitation 
upon  the  time  for  which  the  lease  was  to  run.  Since  the  terms 
[1]  of  the  lease  are  ambiguous,  the  circumstances  under 
which  it  was  made  and  the  intention  of  the  parties  were  proper 
subjects  of  inquiry.  {Alywin  v.  Morley,  41  Mont.  191, 108  Pac. 
778.) 

2.  Complaint  is  made  of  the  refusal  of  the  trial  court  to  sub- 
mit to  the  jury  a  special  interrogatory  tendered  by  the  plaintiff. 
[2]  Whether  special  interrogatories  shall  be  submitted  in  any 
given  case  is  a  question  addressed  to  the  sound  judicial  discre- 
tion of  the  trial  oourt,  and,  in  the  absence  of  a  showing  of  abuse 
of  that  discretion,  this  court  will  not  interfere.  {Bairden  v. 
Hedrick,  46  Mont.  510,  129  Pae.  498.) 

3.  Although  there  is  not  any  express  statutory  provision 
[8]  authorizing  the  district  court  to  tax  against  the  unsuccess- 
ful party  in  that  court  the  oosts  incurred  in  the  justice  court, 
the  authority  to  do  so  is  implied  clearly  from  the  language  em- 
ployed in  seetions  7063  and  7124,  Revised  Codes. 

The  justice  of  the  peace  failed  to  make  the  proper  entry  of 
costs  in  his  docket,  as  required  by  section  7171,  Revised  Codes; 
but  since  no  objections  were  made  in- that  court,  and  the  items 
were  included  in  the  cost  bill  filed  in  the  district  court,  plaintiff 
was  not  prejudiced  in  any  substantial  right. 

A  motion  was  made  to  strike  from  the  cost  bill  these  items : 
[4]  '^Sheriff  fees  in  district  court,  $2.00;  in  justice  court, 
$6.90,''  and  error  is  assigned  on  the  refusal  of  the  court  to 
sustain  the  motion.  Counsel  for  appellant  cites  in  support  of 
his  contention  Dexvdl  v.  Nortliern  Pac.  Ry.  Co,,  54  Mont.  350, 
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170  Pac.  753,  but  altogfether  mkconceives  the  purport  of  tlie  lan- 
guage employed  in  that  case.  We  said :  ''The  trial  court  refused 
to  allow  plaintiff  an  item  of  costs  amounting  to  $1.10  for  sheriff's 
fees  and  mileage,  upon  the  theory  that  the  cost  bill  did  not  set 
forth  the  items  with  sufficient  particularity.  In  this  the  court 
erred."  For  the  same  reason,  the  court  did  not  err  in  refusing^ 
to  strike  out  the  items  above. 

4.  The  principal  contention  made  is  that  the  evidence  is  in* 
[6]  sufficient  to  sustain  the  verdict.  The  evidence  introduced 
in  support  of  the  first  eounterclaim  is  sufficient,  we  think,  to 
make  out  a  prima  facie  case.  As  a  second  counterclaim  the  de- 
fendant alleged  that  plaintiff  wrongfully  took  and  converted 
to  his  own  use  a  certain  quantity  of  wheat  belonging  to  defend- 
ant. The  rules  of  law  applicable  are  well  settled  in  this  state,, 
as  elsewhere.  Whenever,  in  conversion,  the  possession  of  the 
property  in  controvert  is  obtained  wrongfully,  a  demand  for 
its  possession  is  not  necessary  as  a  condition  precedent  to  the 
right  to  maintain  the  action.  {Eddy  v.  Kenney,  5  Mont.  502^ 
6  Pac.  342;  Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac.  452.) 
The  converse  is  equally  true.  If  the  possession  was  obtained 
rightfully  in  the  first  instance,  then  a  demand  and  refusal  are 
necessary  in  order  to  put  the  party  charged  with  conversion  in 
the  wrong  and  give  rise  to  the  cause  of  action.  {Scott  v.  Wag^ 
goner,  48  Mont.  536,  L.  E.  A.  1916C,  491,  139  Pac.  454.)  The 
evidence  discloses  that,  by  some  mutual  agreement  between  the 
[6]  parties,  the  wheat  was  stored  in  plaintiff's  granary  and 
mingled  with  other  wheat  belonging  to  him;  that  immediately 
thereafter  plaintiff  locked  the  door  of  his  granary,  and  kept  it 
locked;  that  defendant  did  not  make  demand  for  the  wheat,, 
and,  to  use  his  own  language,  did  not  need  it,  and  was  not  ready 
to  remove  it  up  to  the  time  this  action  was  commenced  and  the 
counterclaim  asserted.  Under  any  view  of  this  evidence,  plain- 
tiff was  rightfully  in  possession  in  the  first  instance;  was  in  effect 
a  gratuitous  depositary  (sec.  5153,  Bev.  Codes),  against  whom 
no  right  of  action  in  conversion  would  arise  until  defendant 
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made  demand  for  the  wheat  and  had  met  with  refusal  (13  Cyc» 
806). 

It  is  impossible  to  determine  from  the  record  whether  the  jur^r 
awarded  to  defendant  the  full  amount  demanded  in  his  second 
counterclaim,  and  for  this  reason  a  new  trial  of  the  cause  ia 
necessary. 

The  judgment  and  order  are  reversed,  and  the  cause  ia  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chiep  JusnoB  BranHjT  and  Assoc^atb  Jxtstiges  Hxtblt 
and  CooPBB  concur. 

Mk.  Justice  Matthbws^  being  disquaHfledi  takes  no  part  ht 
the  foregoing  decision. 


EOCH,  ItaBBPONDKKT,  V.  RHODES  bt  AL.,  APFKLLANra 

(No.  4,114.) 
(Submitted  Harcli  1,  1^20.    Decided  March  29,  1920.) 

[188  Pae.  933.] 

Fraud — Contracts — Sales  of  Real  Property — Evidence — Admis^ 
sibility — Right  of  Action — Waiver — Excessive  Verdicts^ 

Fraud — Sale  of  Farm  I/ands — Value — ^Evidence — Admiasibility. 

1.  Where  land  and  personal  property  had  been  sold  together  for  a 
lump  sum,  and  the  buyer  brought  suit  for  da-mageg  for  fraudulent, 
representations  with  reference  to  the  land  only,  testimony  concern- 
ing the  value  of  the  personal  property  was  admissible  to  arrive  at^ 
the  contract  price  of  the  land. 

On  general  rule  of  right  to  rely  upon  representations  made  to  effect 
contract  as  a  basis  for  a  charge  of  fraud,  see  comprehensive  note  in 
37  It.  B.  A.  593. 

On  purchaser's  right  to  rely  on  representations  made  as  to  title  to  real 
property,  see  note  in  39  L.  R.  A.  (n.  8.)  1143. 

On  waiver  of  fraud  by  compelling  executory  contract  of  sale  of  per- 
sonal property  after  diMOvering  the  fraud^  see  note  in  8  I^  R.  A.  (n.  8.> 
492. 
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8»mc — Crops  Prodnced—- Fraudulent  Statemant  of  Ttkti — ^Kridence — Ad- 
missibility. 

2.  A  statement  alleged  to  have  been  made  hj  defendant  for  the 
purpose  of  inducing  plaintiff  to  buy  agricnltnxvJ  land,  that  he  (de- 
fendant) had  never  cut  less  than  200  tons  of  hay  and  had  eat  more, 
was  not  a  mere  expression  of  opinion  but  a  statement  of  fact  and  aa 
sneh  admissible  in  oTidence. 

Game — Evidence — ^Admissibility. 

3.  To  prove  the  falsity  of  the  statement  referred  to  in  paragraph 
2  above,  jdaintiff  waa  rightly  permitted  to  show  that  the  land,  though 
properly  oultivated,  produced  but  fifty  tons  of  hay  in  what  was 
deemed  a  very  good  yeer  for  hay. 

8ame — ^Latitud«  of  Proof  Permissible. 

4.  Where  fraud  in  alleged,  great  latitude  of  proof  is  allowed,  and 
every  fact  or  circumstance  from  which  a  legal  inference  of  fraud 
may  be  drawn  is  admissible. 

8ame — False  Bepresentations — ^Eaiowledge  in  Vendor — ^Evidence — ^Admis- 
sibility. 

5.  6tatemente  made  to  a  third  person  by  defendant  in  attempting 
to  secure  a  loan  for  plaintiff  about  the  time  the  contract  of  aale 
between  the  parties  was  made,  tending  to  show  that  he  knew  that 
representations  he  had  made  to  plaintiff  were  false,  were  admissible, 
the  fact  that  he  acted  as  agent  of  plaintiff  not  rendering  them  in- 
admissible. 

Same— \^  hen  Vendee  may  Bely  on  Fraudulent  Bepresentations. 

6.  While  one  intending  to  buy  has  no  right  to  rely  on  representations 
as  to  condition,  quaUtv,  or  character  of  property  where  the  parties 
stand  on  an  equal  footing,  the  contrary  is  true  where  the  parties  have 
not  equal  knowledge,  and  he  to  whom  the  representations  are  made  has 
no  of^rtunity  to  examine  the  property,  or  where  he  is  fraudulently 
induced  to  forego  investigation. 

fiame — Case  at  Bar. 

7.  Held,  under  the  above  rule,  that  plaintiff  was  warranted  in  ac- 
cepting defendant's  representations  as  to  the  physical  condition  of 
the  surface  of  a  meadow  where  the  former  was  advised  by  the  latter 
that  it  would  be  impossible  to  inspect  it  without  the  use  of  rubber 
boots  and  that  none  were  available,  and  as  to  the  character  of  land 
lying  across  a  river,  upon  defendant's  false  assertion  that  he  had  no 
boat  at  hand  to  make  inspection  possible. 

fiame — Caveat  Emptor — When  Bule  not  AppHcabla 

8.  The  strict  rule  of  caveat  emptor  does  not  apply  where  fraud  en- 
tered into  the  transaction. 

fiame — Varying  Terms  of  Writing — ^Evidence — ^Admissibility. 

9.  W^ere  land  was  described  by  government  subdivisions  in  the 
contract  of  sale,  without  reference  to  the  number  of  acres  embraced 
in  the  tract,  evidence  of  oral  representations  made  to  the  buyer  by 
the  seller,  prior  to  its  execution,  that  it  contained  a  greater  acreage 
than  it  actually  did,  was  admissible  for  the  purpose  of  showing  fraud 
in  the  inception  of  the  contract,  and  was  not  objectionable  as  vary- 
ing the  terms  of  the  writing. 

fiame— Bemedies  of  Vendee. 

10.  A  party  who  has  been  fraudulently  indneed  to  enter  into  a 
contract  mav  either  rescind,  or  elect  to  carry  it  ont  and  recover 
damages  suffered  by  reason  of  the  fraud,  unless  he  waives  such  right. 

fiame — Bight  of  Action — Waiver — ^Intent. 

11.  i5y  the  affirmance  of  a  contract  one  may  waive  his  right  to 
rescind  as  well  as  his  right  of  action  for  damages  on  account  of 
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frand  practiced  upon  him  to  induce  him  to  enter  into  it,  but  it  is 
only  when  the  intention  to  waive  is  clearly  manifested  that  a  waiver 
will  be  declared. 

Same — What  Does  not  Constitute  Waiver. 

12.  Held,  that  plaintiff's  action  in  making  a  partial  payment  on 
the  purchase  price  of  the  land  under  an  alleged  fraudulent  contract, 
after  commencement  of  suit  for  damages,  did  not  amount  to  a  waiver 
of  his  right  to  recover,  where  he  notified  defendant  seller  that  the 
payment,  then  due,  was  made  without  waiver. 

8ame — What  not  Excessive  Verdict. 

13.  A  verdict  for  $2,500  damages  for  fraudulent  representations  on 
a  sale  of  land,  the  contract  price  for  which  was  $d,500,  held  not 
excessive,  where  eighty  acres  of  supposedly  pasture  land  was  covered 
with  slide  rock,  in  addition  to  a  deficiency  of  forty  acres  in  the 
acreage,  and  a  difference  of  150  tons  in  the  amount  of  hay  peT  an- 
num between  what  defendant  claimed  could  be  cut  and  that  actually 
cut. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun- 
can, Judge. 

Action  by  W.  E.  Koch  against  George  W.  Rhodes  and  another. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Mr.  William  Wayne  and  Mr.  Harry  H.  Parsons,  for  Appel- 
lants, submitted  a  brief;  Mr.  Wayne  argued  the  cause  orally. 

Mr.  Chas.  B.  HdU  and  Messrs.  Murphy  &  Whitlock,  for  Re- 
spondent, submitted  a  brief;  Mr.  A.  N.  Whitlock  argued  the 
cause  orally. 

MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  the  alleged 
fraudulent  representations  made  by  the  appellants  to  respondent 
in  the  preliminary  negotiations  for  the  sale  of  real  estate  and 
personal  property  in  Missoula  county.  Appellants  are  husband 
and  wife. 

The  real  propeirty  consisted  of  two  tracts  of  land,  one  known 
as  the  "home  place"  and  the  other  as  the  "timber  claim,"  lying 
across  the  Missoula  River  from  the  home  place.  The  personal 
property  consisted  of  farm  machinery  and  livestock  used  on  the 
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ranch,  the  contract  price  for  the  whole  being  $9,500,  payable 
$2,000  down,  $3,500  on  irarrender  of  possession,  and  the  balance 
in  four  installments  falling  due  annually,  commencing  with 
January  1,  1916.  The  contract  was  entered  into  on  June  28, 
1915,  and  respondent  took  possession  on  July  11  following,, 
worked  the  ranch  during  the  sumzner,  and  on  September  30, 

1915,  this  action  was  commenced,  and  thereafter,  while  the  suit 
was  still  pending,  paid  the  first  note  for  $1,000  on  January  1, 

1916.  The  cause  was  tried  in  August,  1916,  resulting  in  judg- 
ment being  entered  on  verdict  on  August  7, 1916,  for  respondent 
for  $2,500  damages.  Motion  for  a  new  trial  was  denied,  and 
appeal  taken  from  the  judgment  and  from  the  order  denying 
the  motion  for  a  new  trial. 

The  complaint  allies  that  prior  to  and  at  the  time  when  the 
said  contract  was  entered  into  the  defendants  personally  and 
through  their  agent,  one  Allen  Stephens,  who  was  employed  by 
the  defendants  to  assist  in  selling  the  said  property,  for  the 
purpose  of  inducing  the  plaintiff  and  with  the  intention  of  de- 
ceiving him,  made  certain  false  and  fraudulent  representations 
regarding  the  property,  the  nature  of  which  will  be  taken  up  in 
the  discussion  of  the  assignments  of  error;  that  each  of  suck 
representations  was  untrue ;  that  they  were  relied  upon  by  plain- 
tiff and  were  as  to  material  facts  concerning  the  property ;  that 
plaintiff  exercised  ordinary  care  to  ascertain  the  truth  of  the 
statements,  but  could  not,  with  due  diligence  or  ordinary  care, 
learn  that  they  were  untrue,  believed  the  representations  and 
acted  thereon,  and  would  not  have  purchased  the  property  ex- 
cept for  such  representations;  that  defendants  occupied  a  posi- 
tion of  advantage,  had  no  reasonable  grounds  for  believing  that 
said  statements  and  representations  or  any  of  them  were  true^ 
and  in  fact  knew  that  they  were  untrue.  The  complaint  further 
alleges  that  the  actual  value  of  the  property  did  not  exceed 
$3,500.  The  answer  denies  generally  and  specifically  the  alle- 
gations of  fraudulent  representations.  The  appellants  make 
twenty-one  assignments  of  error. 
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1.  Assignmeiits  1  and  2  predicate  error  on  the  admiflsion  of 
[1]  the  bill  of  sale  of  the  personal  property  and  testimony 
coneeming  its  value.  There  is  no  charge  of  misrepresentation 
concerning  this  property.  However,  the  property  was  sold  at 
a  lump  sum.  The  value  of  the  personal  property  made  up  a 
part  of  the  total  purchase  price,  and,  in  order  to  arrive  at  the 
oontract  price  of  the  land,  it  was  necessary  first  to  determine 
the  value  of  the  personal  property.  The  consideration .  recited 
in  the  bill  of  sale  was  $10.  The  bill  of  sale  was  therefore  admis^ 
sible  to  show  what  property  was  included,  as  was  the  testimony 
concerning  the  value  of  such  property. 

2.  Specifications  3  and  7  are  based  upon  the  action  of  the 
[2]  court  in  permitting  respondent  to  answer,  over  objection, 
the  question:  ''Did  he  [Rhodes]  make  any  statement  as  to  the 
amount  of  hay  the  meadow  would  produce  t"  It  is  contended 
that,  if  such  a  statement  was  made,  it"  could  be  no  more  than 
an  expression  of  opinion  based  on  past  experience  as  to  the  future 
capabilities  of  the  meadow,  and  that  such  a  statement  could  in 
no  event  be  the  basis  of  a  charge  of  false  representation — citing 
Butie  Hardware  Co.  v.  Knox,  28  Mont.  Ill,  72  Pac.  301.  The 
holding  in  the  ease  cited  does  not  support  the  contention  that 
''in  no  event"  could  a  statement  of  an  opinion  be  the  basis  of 
such  a  charge.  What  Mr.  Commissioner  Poorman  said  in  the 
Butte  Hardware  Case  was:  "Mere  expressions  of  opinion  or  of: 
judgment  do  not,  except  in  particular  cases,  which  must  be  shown 
by  the  pleading,  constitute  actionable  fraud  or  false  representa- 
tions." This  condition  is  met  by  the  pleading  in  this  case  and 
by  the  proof,  and  in  the  case  of  Coma  Orchard  Co.  v.  MarkTiam, 
54  Mont.  438,  171  Pac.  274,  this  court  said:  "We  think  the  fol-. 
lowing  rule  is  sustained  by  reason  and  the  authorities:  If  the 
party  expressing  the  opinion  possesses  superior  knowledge,  such 
as  would  reasonably  justify  the  conclusion  that  his  opinion  car- 
ries with  it  the  implied  assertion  that  he  knows  the  facts  which 
justify  it,  his  statement  is  actionable  if  he  knows  that  he  doea 
not  honestly  entertain  the  opinion  because  it  is  contrary  to  the 
facts."     (See,  also,  12  R.  C.  L.  254.)  • 
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The  answer  to  the  question  was:  ''He  said  he  never  cut  less 
than  200  tons  of  hay  in  any  ordinary  yearj  cut  over  200  tons. 
He  claimed  he  cut  236  tons  in  1914. ' '  Here  was  no  expression 
of  opinion,  but  statement  of  facts  based  on  his  experience  of 
years  on  the  ranch  in  question. 

It  is  urged  that  proof  that  the  same  land  produced  but  fifty 
[S]  tons  in  the  season  of  1915  was  not  permissible,  and  that 
its  admission  constituted  error.  The  respondent  testified  that 
the  year  1915  was  a  very  good  year,  and  that  he  cultivated  the 
meadow  properly.  Of  course,  to  be  actionable,  the  statement 
of  Rhodes,  if  made,  must  have  been  false  and  must  have  been 
known  by  him  to  be  false,  or  have  been  recklessly  made.  It 
was  therefore  proper  for  respondent  to  prove  any  facts  tending 
to  show  the  falsity  of  the  statement  and  to  lead  to  the  conclusion 
that  Rhodes  knew  of  its  falsity.  Testimony  as  to  the  yield  in 
the  £Ricceeding  year,  as  well  as  of  the  yield  in  1913,  later  sworn 
to  be  but  fifty-five  tons,  was  clearly  admissible  for  this  pur- 
pose. 

Where  fraud  is  alleged,  great  latitude  of  proof  is  allowed, 
[4]  and  every  fact  or  circumstance  from  which  a  legal  infer- 
ence of  fraud  may  be  drawn  is  admissible.  (12  R.  C.  L.  429, 
and  cases  cited.) 

3.  Under  this  rule,  the  action  of  the  court  in  permitting  the 
[6]  testimony  of  one  Wood  as  to  statements  made  to  him  by 
Rhodes  in  attempting  to  secure  a  loan  for  respondent  about  the 
time  the  contract  was  entered  into  was  justified.  It  is  contended 
that  the  admission  of  such  testimony  was  error,  as  the  state- 
ments were  not  brought  to  the  attention  of  Rhodes.  This  con- 
tention is  without  merit.  This  was  not  an  attempt  to  impeach 
the  testimony  of  Rhodes,  but  was  independent  proof  of  facts 
tending  to  show  that  he  knew  the  falsity  of  certain  statements 
at  the  time  he  made  them ;  nor  does  the  fact  that  he  was  at  the 
time  acting  as  agent  for  respondent  render  the  testimony 
inadmissible  for  this  purpose. 

4.  Specification  5  is  on  proof  of  the  allegation  of  misrepresen- 
[6, 7]    tation  as  to  the  condition  of  the  surface  of  the  meadow; 
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it  being  contended  that  the  plaintiff  had  made  two  trips  to 
the  land  and  had  once  sent  his  wife  as  his  agent  to  inspect  it, 
and  that  the  representation  was  nuule  as  to  a  physical  condition 
open  to  observation.  It  must  be  remembered,  however,  that  the 
testimony  discloses  that  the  grass  in  the  meadow  was  grown 
up  to  such  an  extent  that  it  was  impossible  to  make  an  exami- 
nation without  going  all  through  the  meadow,  and  that  Rhodes 
advised  respondent  that  it  would  be  impossible  to  do  so  without 
rubber  boots,  of  wOiich  he  had  none  at  hand.  The  respondent 
was  justified  under  the  circumstances  in  relying  on  the  repre- 
sentations made.  The  facts  so  appearing  take  the  ease  out  of 
the  rule  laid  down  in  the  case  of  Orindrod  v.  Anglo-American 
Bond  Co,,  34  Mont.  169,  85  Pac.  891,  and  LuJcert  v.  Eldridge, 
49  Mont.  46,  139  Pac.  999,  and  comes  within  the  rule  in  Post 
V.  Liberty,  45  Mont.  1,  121  Pac  475,  and  Shoudy  v.  Reeser,  48 
Mont.  579, 142  Pac.  205. 

While  it  is  generally  held  that  one  has  no  right  to  rely  ou 
,  representations  as  to  the  condition,  quality  or  character  of  prop- 
erty where  the  parties  stand  on  an  equal  footing,  and  have 
equal  means  of  knowing  the  truth,  the  contrary  is  true,  how- 
ever, where  the  parties  have  not  equal  knowledge,  and  he  to 
whom  the  representations  are  made  has  no  opportunity  to  ex- 
amine the  property,  or  by  fraud  is  prevented  from  making  an 
examination.  (12  R.  C.  L.  384,  and  large  number  of  cases 
cited.)  This  is  also  true  where  one  is  fraudulently  induced 
to  forego  investigation  or  where  the  representations  are  such 
as  to  disarm  the  vigilant,  lull  his  suspicions,  and  induce  him 
to  refrain  from  making  an  investigation,  or  where  by  trick  or 
artifice  he  was  prevented  from  making  an  examination.  (12 
[8]  R.  C.  L.  375,  and  eases  cited.)  The  striet  rule  of  caveat 
emptor  does  not  apply  where  fraud  entered  into  the  transaction. 
(Post  V.  Liberty,  supra;  Roberts  v.  Holliday,  10  S.  D.  576,  74 
N.  W.  1034.) 

These  rules  apply  equally  to,  and  dispose  of,  assignments  of 
error  6,  7,  8  and  10.  No.  6  refers  to  testimony  concerning  the 
timber  claim  across  the  river.    If  the  testimony  of  respondent 
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was  to  be  believed,  the  appellant  Geo.  W.  Rhodes  stated  posi- 
tively that  it  would  be  impossible  to  get  across  the  river;  that 
there  was  in  the  neighborhood  of  eighty  acres  of  bottom  land 
on  which  timothy,  clover  and  wild  peas  grew,  furnishing  pas- 
turage for  a  large  number  of  cattle,  and  also  timber  growing 
and  bunch  grass  on  the  hillsides;  that  he  could  take  his  word 
for  it;  and  it  thereafter  developed  that  there  was  little  or  no 
bottom  land  or  pasturage,  but  a  mountainside  covered  with 
slide  rock,  and  that  he  later  discovered  that  Rhodes,  contrary 
to  his  statement,  did  have  a  boat  there  for  the  purpose  of  cross- 
ing the  river,  which  statement  was  allowed  to  stand,  without 
motion  to  strike.  This  evidence  was  before  the  jury,  and 
whether  they  believed  the  appellant  or  respondent  is  outside  our 
inquiry. 

5.  Assignment  No.  10  is  to  the  effect  that  the  court  erred  in 
[9]  overruling  objections  to  testimony  concerning  the  number 
of  acres  in  the  tract  north  of  the  river,  the  borne  place,  and  to 
the  shortage  of  acreage,  on  the  ground  that  the  written  agree-. 

•  ment  between  the  parties  superseded  all  prior  negotiations,  and 
that  this  was  an  attempt  to  add  to  a  written  agreement  by  parol 
evidence. 

Reference  to  the  written  instruments  referred  to  discloses 
the  fact  that  in  none  of  them  is  there  any  reference  to  the 
number  of  acres  conveyed.  The  home  place  is  described  by 
government  subdivisions,  including  fractional  lots  along  the 
river.  The  purpose  of  the  testimony  was  not  to  vary  the  terms 
of  the  written  contract  or  to  add  anything  thereto,  but  to  show 
fraud  in  its  inception. 

•  Section  7873,  Revised  Codes,  provides:  "When  the  terms  of 
an  agreement  have  been  reduced  to  writing  by  the  parties,  it  is 
to  be  considered  as  containing  all  those  terms,  and  therefore 
there  can  be  between  the  parties  and  their  representatives,  or 
successors  in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  following 
cases:  1.  Where  a  mistake  or  imperfection  of  the  writing  is 
put  in  issae  by  the  pleadings.    2.  Where  the  validity  of  the 
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agreement  is  the  fact  in  dispute.  But  this  section  does  not 
exclude  other  evidence  of  the  circumstances  under  which  the 
agreement  was  made,  or  to  which  it  relates,  as  defined  in  section 
7877,  or  to  explain  an  extrinsic  ambiguity,  or  to  establish  ille- 
gality or  fraud.    •    •    •     " 

Section  5018  provides:  "The  execution  of  a  contract  in  writ- 
ing, whether  the  law  requires  it  to  be  written  or  not,  supersedes 
all  the  oral  negotiations  or  stipulations  concerning  its  matter 
which  preceded  or  accompanied  the  execution  of  the  instru- 
ment." 

Here  it  is  alleged  that  appellants  secured  the  execution  of  the 
contract  by  fraud ;  one  of  the  fraudulent  representations  alleged 
being  that  they  misrepresented  the  number  of  acres  of  land 
oontained  in  the  home  place  as  158  acres,  exclusive  of  the  rail- 
road and  the  river,  the  proof  tending  to  show  that  there  were 
but  117  acres  in  the  entire  tract,  and  that  it  had  been  listed 
for  assessment  at  120  acres.  It  is  true  that  respondent  was  not 
seeking  to  set  the  contract  aside  for  fraud,  but  we  apprehend 
that  the  wording  of  the  statute,  ''to  establish  illegality  or 
fraud,"  is  sufficiently  broad  to  bring  the  case  within  the  excep- 
tion to  the  rule,  and  the  great  weight  of  authority  supports  this 
position.  In  the  case  of  Shoudy  v.  Beeser,  above,  such  proof 
was  permitted,  and  its  propriety  was  not  questioned  by  the 
court 

In  Petit  V.  Sindier,  53  Mont  817,  63  Pac.  467,  the  contract 
for  the  sale  of  land  stipulated  for  the  conveyance  of  150  inches 
of  water,  and  yet  the  plaintiff  was  permitted  to  show,  as  a  fraud- 
ulent representation  inducing  the  purchase,  a  statement  that 
the  ranch  had  "plenty  of  water."  The  court,  in  disposing  of 
the  contention  that  the  parol  evidence  rule  was  violated,  said : 
"Again  it  is  insisted  'that  the  written  contract,  having  fixed 
the  amount  of  water,  cannot  be  varied  by  parol,  and  the  amount 
of  water  or  priority  is  not  in  issue.'  •  •  •  This  is  a  suit 
to  enforce  a  rescission  for  fraud  inducing  the  contract;  hence 
die  rule  invoked  does  not  apply" — citing  HiUman  v.  Luzon 
CafS  Co.,  49  Mont  180,  142  Pac.  641,  and  Sathre  v.  Bolfe,  31 
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Mont.  85,  77  Pac.  431.  In  the  Hillman  Case  the  court  said: 
''It  is  urged  that  no  testimony  of  alleged  representations, 
whether  pleaded  or  not,  was  admissible  because  the  written  eon- 
tract  superseded  all  prior  negotiations  between  the  parties  and 
presumably  contains  the  full  text  of  their  agreement.  The 
plaintiffs  mistake  the  full  force  of  defendants'  position,  which 
is  that  the  contract  was  procured  by  false  representations." 

In  the  case  of  Kelly  v.  EUis,  39  Mont  597,  104  Pac.  873, 
relied  upon  by  oounsel  for  appellants,  the  fraud  alleged  con- 
sisted in  an  agreement  that  Kelly  should  be  employed  as  man- 
ager of  a  comipany,  and  the  court  proi)erly  held  that,  if  such 
an  agreement  was  part  of  the  consideration,  it  should  have  been 
incorporated  in  the  contract. 

Wigmore  on  Evidence,  sec.  2439,  has  this  to  say  on  the  sub- 
ject: ''In  an  action  for  deceit,  or  in  a  proceeding  of  rescission 
of  contract  wherever  this  by  the  law  depends  upon  the  prom- 
isor's conscious  falsity,  the  present  rule  interposes  no  obstacle.'^ 
His  reason  for  the  exception  is  that  "since  the  present  rule 
depends  on  the  intent  of  the  parties  to  embody  one  or  more 
subjects  of  transactions  exclusively  in  the  document,  it  is  im- 
possible to  suppose  that  the  subject  of  fraud  was  intended  thus 
to  be  covered,  since  by  hypotiiesis  the  party  upon  whom  fraud 
is  practiced  does  not  know  of  it,  and  therefore  could  not  have 
had  such  intent."  The  following  cases  are  cited  from  the  many 
upholding  this  exception  to  the  parol  evidence  rule:  Brown  v. 
Le  May,  101  Ark.  95,  141  S.  W.  759;  Ashley  v.  HoUand  (Tex. 
Civ.  App.),  180  S.  W.  635;  Franke  v.  Kelsheimer,  180  Iowa, 
251,  163  N.  W.  239;  Buddy  v.  Gunhy  (Mo.  App.),  180  S.  W. 
1043;  Davis  v.  Nuzum,  72  Wis.  439,  1  L.  R.  A.  774,  40  N.  W. 
497.  In  Franke  v.  Ketsheimer  the  court  said:  "The  rule  ex- 
cluding evidence  contradictory  of  a  written  instrument  does  not 
apply  when  fraud  is  the  gravamen  of  the  action  or  gist  of  the 
defense."  In  Buddy  v.  Ounby  it  is  stated  that  "fraud  vitiates 
everything,  and  fraudulent  representations  •  •  •  for  the 
purpose  of  inducing  a  party  to  enter  into  it  are  not  mei^ed  into 
the  contract'' 
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Exception  is  taken  to  the  giving  of  certain  instructions  and 
to  the  modification  of  an  offered  instruction.  We  find  no  error 
in  the  action  of  the  court  in  this  instance,  and  do  not  consider 
it  necessary  to  discuss  the  instructions. 

6.  Appellants  contend  that  the  evidence  shows  a  condonation 
[10-12]  of  all  fraud  and  fraudulent  representations  charged 
and  waiver  of  all  possible  right  of  action  for  the  same,  because 
of  the  fact  that  respondent,  after  the  commencement  of  this 
action,  paid  an  installment  falling  due  January  1,  1916.  It  is 
to  be  noted  in  this  connection  that  respondent  had  been  let  into 
IKWsession  of  the  premises  on  July  11,  1915,  and  had  paid  to 
appellants  $5,500;  that  he  had  elected  to  proceed  under  the  con- 
tract rather  than  to  rescind  it,  and  sue  for  damages  for  the 
alleged  fraudulent  representations. 

Counsel  rely  upon  the  following  authorities:  Simon  v.  Shoe 
Co.,  105  Fed.  575,  52  L.  R.  A.  745,  44  C.  C.  A.  612;  Kingman 
v.  Stoddard,  85  Fed.  740,  29  C.  C.  A.  413 ;  Gratz  v.  Schvler,  25 
Cal.  App.  117,  142  Pac.  899 ;  Grindrod  v.  Anglo-American  Bond 
Co.,  above ;  Ponder  v.  Aliura  Farms  Co,,  57  Colo.  519,  143  Pac. 
570.  The  case  of  Ponder  v.  Altura  Farms  Co,  is  the  only  case 
cited  announcing  the  doctrine  contended  for,  as  applied  to  a 
contract  such  as  we  have  under  consideration.  The  first  three 
cases  deal  with  contracts  either  wholly  executory  at  the  time 
of  the  discovery  of  the  fraud,  or  in  their  nature  divisible,  de- 
pending upon  future  delivery  of  commodities. 

Under  our  statutes  and  under  the  authorities,  one  who  has 
been  fraudulently  induced  to  enter  into  a  contract  has  the  choice 
of  either  rescinding  the  contract  (Rev.  Codes,  sec.  5063)  by 
restoring  or  offering  to  restore  what  he  has  received  under  the 
contract,  and  recover  what  he  has  parted  with,  or  he  may  affirm 
the  contract,  keeping  whatever  property  he  may  have  received 
or  advantage  gained,  or  sue  in  an  action  for  deceit  for  the 
damages  suffered  by  reason  of  the  fraud.  While  the  affirmance 
of  the  contract  precludes  him  thereafter  from  rescinding,  he 
may  still  sue  for  damages,  unless  he  waives  that  right.  (Como 
Orchard  Co.  v.  Markham,  54  Mont.  438,  171  Pac.  274.)     On  the 
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other  hand:  **An  executory  contract  which  has  been  procured 
hj  fraud  is  not  binding  upon  the  party  against  whom  the  fraud 
has  been  perpetrated/  He  may,  after  discovering  the  frauds 
either  perform  it  or  rescind  it;  and  if,  with  knowledge  of  the 
fraud,  he  elects  to  perform  it,  this  is  equivalent  to  his  making 
a  new  contract,  and  to  permit  him  under  those  circumstances 
to  recover  for  fraud  would  be  to  do  violence  to  every  rule  upon 
which  compensatory  damages  are  allowed."  {McDonough  y, 
WaUams,  77  Ark.  261,  7  Ann.  Cas.  276,  8  L.  B.  A.  (n.  s.)  452, 
92  S.  W.  783.) 

In  Thampson  v.  Libly,  36  Minn.  287,  31  N.  W.  52,  the  supreme 
court  of  Minnesota  said  that  to  allow  recovery  under  such  cir- 
cumstances **ifl  virtually  to  allow  a  man  to  recover  for  self- 
inflicted  injuries.  The  fraud  is  really  consummated,  and  the 
damages  incurred,  by  the  acceptance  of  the  property  and  pay- 
ing for  it."  This  rule  was  announced  in  the  Ponder  Case,  and 
followed  by  the  supreme  court  of  Colorado,  without,  we  feel, 
properly  distinguishing  between  those  cases  where  the  contract 
is  still  wholly  executory  and  where  executed  in  part.  In  the 
case  of  Thompson  v.  Libby,  above,  the  court  said:  *'If  the  con- 
tract be  executed  in  whole  or  in  part  before  the  fraud  is  dis- 
covered, it  is  well  settled  that  the  purchaser  need  not  rescind, 
but  may  retain  the  property,  and  also  bring  his  action  for 
damages  on  account  of  the  deceit."  This  is  the  rule  laid  down 
in  Haven  v.  Nedl,  43  Minn.  315,  45  N.  W.  612 ;  Reger  v.  Henry, 
48  Okl.  759,  150  Pac.  722;  Brustman  v.  Dunn,  161  Wis.  306, 
154  N.  W.  361 ;  Kennedy  v.  Bender,  104  Tex.  149,  135  S.  W. 
524;  Minnesota  Thresher  Co.  v.  Oruben,  6  Kan.  App.  665,  50 
Pac.  67 ;  Talcott  v.  Frierkd,  179  Fed.  676,  43  L.  K.  A.  (n.  s.)  649, 
103  C.  C.  A.  80;  Waiie  v.  Shoemaker  &  Co.,  50  Mont.  264,  146 
Pac.  736 ;  Cowo  Orchard  Co.  v.  Markham,  above. 

And  while  by  an  affirmance  of  the  contract  one  may  waive,  not 
only  his  right  to  rescind,  but  also  his  right  of  action  for  the 
deceit,  it  is  only  when  such  an  intention  is  clearly  manifested 
that  such  a  waiver  will  be  declared.  There  is  a  clear  distinction 
between  the  waiver  of  the  right  to  rescind  and  the  waiver  of 
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the  right  of  action.  This  is  pointed  out  by  Mr.  Cooley  in  his 
work  on  Torts,  paragraph  257,  as  follows:  **The  fraud  may 
also  be  waived  by  an  express  affimmnoe  of  the  contract.  Where 
an  a£Srmance  is  relied  upon,  it  should  appear  that  the  party 
having  the  right  to  complain  of  the  fraud  had  freely  and  with 
full  knowledge  of  his  right  in  some  form  clearly  manifested  his 
intention  to  abide  by  the  contract  and  waive  any  remedy  he 
might  have  had  for  the  deception."  The  same  rule  is  laid  down 
in  20  Cyc.  93,  and  cases  cited,  and  in  12  B.  C.  L.  158,  and  cases 
cited. 

Here  there  was  not  only  a  lack  of  facts  and  circumstances 
to  show  clear  intention  to  waive  the  right  of  action  for  damages, 
but  the  contrary  clearly  appeared;  for  respondent  commenced 
his  action  before  making  the  payment  which  is  claimed  as  a 
waiver,  and  on  making  the  payment  notified  appellants  that  this 
was  done  without  waiver.  It  is  true  that  in  Simon  v.  Shoe  Co., 
above,  it  is  stated  that  ''he  cannot  save  his  right  to  sue  for  the 
fraud  by  notice  that  he  will  do  so  if  he  perform  and  exact  per-« 
f ormance  with  full  knowledge  of  the  facts  which  rendered  per- 
fonnance  nonobligatory";  and  it  is  contended  that  this  rule 
foreclosed  the  respondent.  However,  as  heretofore  pointed  out, 
the  rule  in  the  Simon  Case  applies  to  those  cases  where  the 
contract  is,  at  the  time  of  the  discovery  of  the  deceit,  wholly 
executory,  and  not  when  executed  in  whole  or  in  part.  In  order 
to  affirm  the  contract  and  pursue  his  action  for  damages,  it  was 
necessary  that  respondent  make  such  payments  as  fell  due;  for 
he  could  not  well  say  that  he  stood  on  the  contract  and  at  the 
same  time  defaxdt  under  the  terms  thereof. 

7.  Objection  is  made  as  to  the  testimony  introduced  on  behalf  of 
respondent  on  the  question  of  the  value  of  the  property.  While 
the  evidence  is  not  satisfactory  or  convincing,  as  read  from  the 
record,  it  was  competent  testimony,  considered  by  the  jury,  and 
cannot  be  disregarded  by  the  court.  In  connection  with  the  tes- 
timony of  Mylander  that  if,  as  represented,  the  property  would 
have  been  worth  $9,000,  it  would  seem  that  there  was  no  attempt 
to  evade  the  contract  price  of  $9,500,  counsel  overlook  the  fact  that 
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My  lander  testified:  ''I  leave  out  of  my  estimate  of  the  value 
of  the  whole  thing  the  value  of  the  personal  property."  The 
personal  property  had  been  estimated  at  $500  or  $550;  so  that 
Mylander's  estimate  of  the  value  of  the  real  property  at  $9,000 
would  be  in  conformity  with  the  contract  price. 

The  complaint  sufficiently  stated  a  cause  of  action  for  deceit. 
Evidence  was  introduced  which,  if  believed,  established  the  alle- 
gations, and  that  the  jury  did  believe  the  evidence  produced 
on  behalf  of  respondents  is  shown  by  the  fact  that  a  verdict  was 
returned  in  his  favor  for  the  sum  of  $2,500.  The  evidence  was 
again  reviewed  by  the  trial  court  on  motion  for  a  new 
trial,  and  while,  as  suggested,  more  than  six  months  elapsed 
between  the  time  of  the  entry  of  judgment  and  the  rul- 
ing on  motion  for  new  trial,  we  cannot  say  that  the  trial 
court  did  not,  in  the  interim,  review  the  evidence,  or  that  such 
lapse  of  time  would  justify  the  conclusion  that  the  trial  judge 
had  entirely  forgotten  the  appearance  of  the  witnesses  on  the 
stand  or  their  manner  of  testifying. 

Nor  can  we  say  that,  if  the  representations  alleged  were  made 
[13]  and  did  induce  the  respondent  to  enter  into  the  contract, 
the  sum  of  $2,500  is  an  excessive  award.  The  difference  of  over 
forty  acres  in  the  home  place  and  the  difference  in  the  produc- 
tion of  hay  between  fifty-five  and  200  tons  per  annum,  the  con- 
dition of  the  orchard,  and  the  difference  in  value  between  eighty 
acres  of  pasture  land  and  eighty  acres  of  mountainside  covered 
with  slide  rock,  might  well  reduce  the  value  of  the  property 
from  $9,500  to  $7,000. 

We  find  no  substantial  error  in  the  record.  The  judgment 
and  order  appealed  from  are  affirmed. 

Afftrmed. 

Mr.  Chief  Justice  Brantlt  and  Associate  Justices  Hollo- 
way,  HuRLY  and  Cooper  concur. 

Rehearing  denied  May  14,  1920. 
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STATE,  Ebspondbnt,  v.  PRLJA,  Appellant. 

(No.  4,416.) 
(Sabmitted  March  2,  1920.    Decided  March  29,  1920.) 

[189  Pac.  64.] 

Criminal  La/u> — Assavli  hy  Police  Officer  Making  Arrest — Can- 
cealed  Weapons — New  Trial — Newly  Discovered  Evidence— 
Insufficient  Affidavit, 

Assaalt — ^Police  Officer  Making  Arrest — Concealed  Weapons — Statnt^— 
Negativing  Bxeeption. 

1.  Where  a  police  officer's  defense  in  a  prosecution  for  assault  was 
that  he  struck  the  prosecuting  witness  on  meeting  with  resistance 
while  attempting  to  arrest  him  for  carrying  a  concealed  weapon,  it 
was  not  necessary  for  him  to  negative  the  exception  contained  in 
the  concealed  weapon  statute  as  to  permit  to  carry  a  weapon. 

Same — Concealed  Weapons — Cross-examination — Harmless  Error. 

2.  Befusal  to  permit  cross-examination  of  the  prosecuting  witness 
as  to  whether  he  had  a  permit  to  carry  a  revolver  and  whether  he 
knew  it  was  against  the  law  to  carry  one,  if  error,  held  harmless. 

Same — Police  Officer  Making  Arrest — Criminal  Liability  for  Assault. 

3.  '\^hile,  under  Be  vised  Codes,  section  9064,  in  making  a  lawful 
arrest,  the  officer  may  use  all  necessary  means  to  effect  the  arrest 
if  the  person,  to  be  arrested  either  flees  or  forcibly  resists,  if  he  un- 
necessarily assaults  him  he  is  criminally  liable  for  such  assault. 

Same — ^Police  Officer  Carrying  Revolver  in  Courtroom — Evidence. 

4.  A  police  office  who  carried  a  gun  on  his  person  in  the  courtroom 
while  on  trial  for  assault  was  not  in  a  position  to  complain  if  preju- 
diced by  the  county  attorney's  question  whether  he  felt  it  necessary 
to  there  carry  the  weapon,  and  the  court's  failure  to  rule  upon  his 
objection. 

Same — Appeal — Trial — Objection   to    Evidence — Question    Unanswered — 
Effect. 

5.  Where  a  question  to  which  appellant  ma^e  objection  remained 
unanswered,  he  was  in  the  same  position  as  though  his  objection  had 
been  sustained  and  not  entitled  to  complain. 

Same — New    Trial — Newly    Discovered    Evidence — Affidavit    by    Party 
Aggrieved  Necessary. 

6.  Where  a  new  trial  is  asked  on  the  ground  of  newly  discovered 
evidence,  the  moving  party  should  show  by  his  own  affidavit  that 
the  new  evidence  was  not  known  to  him  at  the  time  of  the  trial  and 
could  not  with  reasonable  diligence  have  been  discovered  and  pro- 
duced by  him  at  that  time. 

Same — New  Trial — ^Newly  Discovered  Evidence — ^Insufficient  Affidavit. 

7.  An  affidavit  of  one  of  defendant's  attorneys  in  support  of  a 
motion  for  a  new  trial  asked  because  of  newly  discovered  evidence, 
to  the  effect  that  he  could  not  with  reasonable  diligence  have  dis- 
covered the  affidavits  of  five  persons  who  claimed  to  have  been  pres- 
ent at  the  place  where  the  alleged  assault  occurred  and  whose  tes- 
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timony  would  tend  to  contradict  the  state's  witnesses  or  corroborate 
appellant's  version  of  the  affray  "and  presented  same  npon  the 
trial,"  was  insufficient  to  show  abuse  of  the  court's  discretion  in 
denying  the  motion. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Philip  Pslja  was  eonvicted  of  assault  in  the  second  degree, 
and  from  judgment  and  order  denying  his  motion  for  a  new 
trial,  he  appeals.    Affirmed. 

•  Messrs.  Canning  dk  Oeagan  and  Mr.  Jos.  H.  Oriffl%  for  Appel- 
lant, submitted  a  brief;  Mr.  P.  E.  Oeagan  argued  the  cause 
orally. 

The  trial  court  unduly  restricted  the  cross-examination  of 
the  complaining  witness  Burzan  and  effectively  prevented  the 
placing  before  the  jury  of  the  truth  as  to  all  the  facts  surround- 
ing the  occurrence  of  the  acts  complained  of.  This  court  has 
held  that  this  right  should  not  be  so  restricted.  {Cohhan  v. 
Hecklen,  27  Mont.  245,  70  Pac.  805;  State  v.  Whitworth,  47 
Mont.  424,  133  Pac.  364;  State  v.  Wakdy,  43  Mont.  427,  117 
Pac.  95.) 

The  affidavits  filed  in  support  of  the  defendant's  motion  for 
a  new  trial  conform  to  all  the  requirements  of  law  concerning 
the  contents  and  showing  necessary  in  such  affidavits,  in  order 
.  to  secure  a  new  trial.  {State  v.  Matkins,  45  Mont.  58,  121  Pac. 
881.)  As  is  shown  by  them,  it  was  impossible  for  the  defendant 
at  the  time  of  his  trial  or  before  to  secure  the  testimony  that 
these  affidavits  show  the  affiants  were  and  are  able  to  offer  in 
behalf  of  the  defendant.  If  the  state  of  facts  set  forth  in  the 
affidavits  in  support  of  the  motion  for  a  new  trial  were  placed 
before  the  jury,  as  they  would  be  in  a  new  trial,  it  is  indeed 
very  probable  that  there  would  be  an  entirely  different  result 
and  that  the  defendant  would  be  acquitted.  {State  v.  Matkins, 
supra;  Spencer  v.  State,  69  Tex.  Cr.  92,  46  L.  R.  A.  (n.  s.)  903, 
153  S.  W.  858.)  The  newly  discovered  evidence  is  not  cumula- 
tive merely.    It  is  from  and  through  a  source  that  brings  it  to 
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the  jury  T^ithout  the  legal  handicap  placed  upon  the  defendant 
in  bringing  like  evidence  before  the  jury,  and  the  new  evidence 
is  all  from  eye-witnesses  wholly  independent  of  the  defendant. 
(Kev.  Codes,  sec.  7859 ;  Spencer  v.  State,  supra;  Oreen  v.  State^ 
6  Ga.  App.  784,  65  S.  B.  802 ;  Adams  v.  State,  55  Fla.  1,  46  South. 
152;  State  v.  Totvusend,  7  Wash.  462,  35  Pac.  367;  Holton  v. 
State,  6  Ga.  App.  414,  71  S.  B.  699.) 

Mr.  S.  C.  Pordy  Attorney  General,  Mr.  Prank  Woody,  Assistant 
Attorney  General,  and  Mr.  N.  A.  Botering,  County  Attorney  of 
Silver  Bow  County,  submitted  a  brief ;  Mr.  Botering  argued  the 
cause  orally. 

Before  the  court  wt)uld  have  been  justified  in  granting  a 
new  trial  to  the  appellant,  the  latter  should  have  submitted  his 
own  affidavit  showing  that  he  had  no  knowledge  of  any  of  the 
witnesses  whom  he  now  proposes  to  produce  at  the  new  trial, 
and  further,  that  he  used  diligence  in  attempting  to  ascertain 
who  were  present  at  the  time  material  to  this  inquiry.  There 
should  also  have  been  submitted  affidavits  by  all  of  the  lawyers 
who  represented  the  defendant  showing  that  they  had  no  knowl- 
edge of  any  of  the  proposed  new  witnesses  and  that  they,  and  each 
of  them,  had  used  due  diligence  in  attempting  to  discover  who 
were  present  at  or  near  the  place  where  the  act  complained  of 
occurred.  {Smith  v.  Shook,  30  Mont.  30,  77  Pac.  513 ;  Nicholson 
V.  Metcalf,  31  Mont.  276,  78  Pac.  483;  Spencer  v.  Spencer,  31 
Mont.  631,  79  Pac.  320.) 

ME.  JUSTICB  MATTHEWS  delivered  the  opinion  of  the 
court. 

Appellant  was  convicted  in  the  district  court  of  Silver  Bow 
county  of  the  crime  of  assault  in  the  second  degree,  committed 
upon  the  person  of  one  Mike  Burzan.  The  trouble  out  of  which 
the  charge  arose  occurred  at  the  Northern  Pacific  depot  in  Butte 
during  the  farewell  demonstration  for  departing  Servian  volun- 
teers. It  appears  from  the  evidence  that  there  was  considerable 
shooting  done,  one  witness  comparing  the  disturbance  to  an  old- 
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time  Fourth  of  July  celebration,  though  there  seems  to  have 
been  no  effort  to  stop  it  or  to  arrest  those  doings  the  shooting. 
While  Burzan  had  a  gun  in  his  pocket,  he  took  no  part  in  the 
shooting  and  his  gun  remained  in  his  pocket  until  removed  by 
Prlja  at  the  emergency  hospital,  later. 

Appellant  was  at  the  time,  and  for  years  prior  thereto  had 
been,  a  police  ofl&cer,  though  he  was  not  in  uniform  at  the  time 
of  the  trouble.  Burzan  testified  that  Prlja  accosted  him  with 
a  demand  to  know  why  he  looked  at  appellant  in  the  manner 
he  did,  and  when  he  answered  Prlja  struck  him  over  the  head 
with  a  revolver,  then  told  him  he  was  under  arrest,  and  there- 
upon took  him  to  the  street  and  called  the  patrol  wagon;  that 
while  waiting  and  while  he  (Burzan)  remained  passive,  appel- 
lant again  struck  him  over  the  head  and  shot  him  twice  through 
the  thigh. 

Prlja 's  version  of  the  affair  is  that  he  attempted  to  arrest 
Burzan  for  carrying  concealed  weapons,  and  so  notified  him; 
that  he  resisted,  and  it  was  then  that  the  blow  was  struck  j  and 
that  at  the  time  of  the  shootinig  Burzan  attacked  him  and  bit 
him  on  the  cheek,  and  that  Burzan 's  friends  were  attempting 
to  interfere.  Burzan  and  other  witnesses  for  the  state  denied 
that  Prlja  gave  any  reason  for  making  an  arrest,  or  that  Burzan 
resisted  or  bit  the  oflScer. 

Two  separate  appeals  were  taken,  the  one  from  the  judgment 
and  the  other  from  tlie  order  denying  appellant's  motion  for 
a  new  trial.  But  three  assignments  of  error  are  made,  aside 
from  that  predicated  on  the  court's  denial  of  the  motion  for  a 
new  trial. 

Assignments  numbered  1  and  2  urge  that  the  court  erred  in 
[1,2]  sustaining  the  state's  objections  to  the  following  ques- 
tions propounded  to  the  witness  Burzan  on  cross-examination : 

(1)  *'Now,  you  didn't  have  a  permit  to  carry  that  gun,  did 
yout" 

(2)  ''You  know  it  is  against  the  law  to  carry  a  gun,  don't 
yout" 
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Counsel  for  the  defense  had  been  permitted  to  go  fully  into 
the  question  of  the  witness  having  a  gun  on  his  person  at  the 
time,  although  nothing  had  been  said  regarding  a  gun  in  the 
witness'  testimony  on  direct  examination,  and  the  fact  that 
Burzan  at  the  time  was  carrying  a  concealed  weapon  was  a  part 
of  the  defendant's  case.  No  objection  was  interposed  to  the 
line  of  examination  until  counsel  aaked  the  first  question  set  out 
above. 

In  order  to  make  out  the  defense  it  was  not  necessary  to  neg- 
ative the  exception  contained  in  the  concealed  weapon  statute 
(Laws  1903,  Chap.  35)  any  more  than  it  would  have  been  neces- 
sary to  charge  the  same  in  an  information  for  carrying  con- 
cealed weapons.  {State  v.  Tvlly,  31  Mont.  365,  3  Ann.  Cas.  824, 
78  Pac.  760;  Territory  v.  Bums,  6  Mont.  72,  9  Pac.  432.)  And 
the  knowledge  of  the  witness  as  to  whether  or  not  he  knew  that 
the  carrying  of  a  concealed  weapon  was  against  the  law  would 
not  affect  the  officer's  right  to  make  an  arrest,  if  he  was  in  fact 
violating  the  law.  No  attempt  was  later  made  to  show  that  the 
witness  had  a  permit  to  carry  a  weapon,  and  the  exclusion  of 
his  answers  to  the  questions  propounded  did  not  affect  the  sub- 
stantial rights  of  the  defendant  in  the  case,  whether  such  exclu- 
sion was  proper  or  erroneous.  An  answer  to  the  first  question 
in  the  negative  would  not  have  aided,  while  in  the  affirmative 
it  would  have  injured,  appellant's  defense. 

While,  in  making  a  lawful  arrest,  if  the  x)erson  to  be  arrested 
[3]  either  flees  or  forcibly  resists,  the  officer  may  use  all  neces- 
sary means  to  effect  the  arrest  (Rev.  Codes,  sec.  9064),  if  he 
unnecessarily  assaults  such  person,  he  is  liable  for  sueh  an  as- 
sault (State  V.  Pugh,  101  N.  C.  737,  9  Am.  St.  Rep.  44,  7  S.  E. 
757;2R.  C.  L.  471.) 

The  question  here  is.  Was  the  assault  made  by  appellant  such 
as  would  excuse  himt  And  this  question  was  decided  by  the 
jury  adversely  to  appellant's  contention.  No  question  is  raised 
as  to  the  sufficiency  of  the  evidence,  and  we  cannot  disturb  the 
verdict  of  the  jury. 

67  Mont. — 80 
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Specification  No.  3  is  that  the  court  erred  in  not  ruling  upon 
£4]  and  sustaining  appellant's  personal  objection  to  the  ques- 
tion of  the  county  attorney,  on  cross-examination:  "Q.  Do  you 
feel  that  it  is  necessary  for  you  to  have  a  gun  on  your  person  in 
this  courtroom  t"  The  defendant  did  not  answer  the.  question, 
but  stated:  "Object  to  the  question;  it  is  prejudicial  to  me." 
Thereupon  the  county  attorney  asked  that  Prlja  be  ordered  to 
put  his  gun  away,  and  the  court  directed  him  to  turn  it  over  to 
his  counsel.  There  was  no  ruling  on  the  question  objected  to, 
and  consequently  no  exception  taken.  It  is  urged  that  the  inter- 
rogation by  the  county  attorney  leading  up  to  the  question  ob- 
jected to  and  what  transpired  immediately  thereafter  was  for 
the  purpose  of  creating  a  prejudice  against  the  defendant,  and 
an  antagonism  toward  him,  of  such  a  nature  as  to  prevent  him 
from  having  a  fair  and  impartial  trial.  If  such  was  the  case, 
appellant  brought  the  condition  upon  himself  by  going  armed 
into  the  courtroom;  a  man  with  such  experience  as  an  officer 
as  is  shown  by  the  record  Prlja  had  should  have  realized  the 
propriety  of  laying  aside  his  weapon  on  entering  the  courtroom, 
if,  indeed,  he  had  any  excuse  for  bringing  it  with  him  to  the 
eourthouse  where  he  was  to  be  tried  for  an  assault  with  a  deadly 
weapon.  On  discovering  that  the  witness  was  armed,  the  county 
attorney  was  justified  in  calling  the  matter  to  the  attention  of 
the  court,  and  if  thereby  appellant  was  prejudiced,  he  is  in  no 
position  to  complain. 

The  question  to  which  the  objection  was  directed  was  not 
[5]  answered,  and  appellant  stands  in  the  same  position  as 
though  his  sole  objection  had  been  sustained. 

2.  The  three  specifications  of  error  were  also  urged  as  ground 
1|6, 7]  for  a  new  trial,  in  connection  with  certain  affidavits  filed 
in  support  of  the  motion.  These  affidavits  are  made  on  behalf 
of  appellant  by  five  persons  who  daim  to  have  been  present 
during  some  part  of  the  trouble,  and  tend  to  either  contradict 
witnesses  for  the  state  or  to  oorroborate  the  appellant's  version. 
In  addition  to  the  affidavits  of  proposing  witnesses,  there  was 
filed  the  affidavit  of  Joseph  H.  Qriffin,  as  follows: 
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At 


State  of  Montana, 
County  of  Silver  Bow — bb  : 

"Joseph  H.  Griffin,  being  first  duly  erwom  npon  oath,  deposes 
and  says:  That  he  is  now,  and  during  the  trial  of  the  action 
wherein  the  state  of  Montana  was  plaintiff  and  Philip  Prija 
was  defendant  was,  one  of  the  attorneys  for  said  defendant, 
Philip  Prlja;  that  prior  to  the  trial  of  said  action  and  during 
the  trial  of  said  action  affiant  did  not  know  of  the  existence  of 
the  evidence  set  forth  in  the  affidavits  of  S.  N.  Price,  Q.  B. 
Miller,  Tom  Vucinich,  Mrs.  D.  Aclinovich,  and  John  Boscovich, 
and  affiant  could  not  with  reasonable  diligence  have  discovered 
said  affidavits  and  presented  same  upon  the  trial  of  said  action ; 
that  the  said  evidence  set  forth  in  said  affidavits  came  to  the 
attention  of  affiant  about  one  month  after  the  hearing  of  the 
above-entitled  action. 

"John  (Joseph)  H.  Gbifpin. 

"Subscribed  and  sworn  to.    •    •    •     " 

The  showing  made  falls  far  short  of  the  requisites  of  such  an 
application,  laid  down  by  this  and  other  courts,  to  entitle  a 
defendant  to  a  new  trial.  No  affidavit  is  made  by  the  moving 
party  himself;  the  record  discloses  that  he  was  represented  by 
two  attorneys  besides  OrifSn,  and  Griffin's  affidavit  shows  that 
he  was  but  one  of  the  attorneys  for  Prlja;  yet  the  application 
contains  the  affidavit  of  neither  of  these  attorneys. 

A  new  trial  can  be  granted  on  the  ground  of  newly  di^ 
covered  evidence  only  when  it  appears  that  the  defendant  could 
not  with  reasonable  diligence  have  discovered  and  produced  it 
at  the  trial.  (Sec.  9350,  Rev.  Codes.)  Yet  the  only  reference 
to  diligence  contained  in  the  entire  application  is  the  bald  con- 
clusion in  the  Griffin  affidavit  that  he,  as  one  of  the  attorneys 
for  defendant,  "coidd  not  with  reasonable  diligence  have  dis- 
covered said  affidavits  and  presented  same  upon  the  trial,"  etc. 
It  will  be  noted  that  the  wording  of  the  statute  is  that  "the 
defendant  could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial,"  and  this  court  has  held  that  "It  is 
fundamental  that  the  moving  party  must  show  by  his  own  affi- 
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davit  that  the  new  evidence  was  not  known  to  him  at  the  time 
of  the  trial.  Upon  that  question  the  affidavits  of  other  persons^ 
are  not,  as  a  general  nile^  sufficient."  {Smith  v.  Shook,  30  Mont. 
30,  77  Pac.  513 ;  citing  1  Spelling  on  New  Trial  &  Appeal,  par. 
207,  and  cases  cited;  Hayne  on  New  Trial  &  Appeal,  par.  92; 
Artiold  V.  Skaggs,  35  Cal.  684;  Nicholson  v.  Metcalf,  31  Mont. 
276,  78  Pac.  483.) 

Even  when  a  showing  of  diligen-oe  is  made,  and  made  hj  the 
moving  party  himself,  the  court  has  scrutinized  the  affidavit 
closely;  thus,  in  In  re  Colbert's  Estate,  31  Mbnt.  461,  107  Am. 
St.  Rep.  439,  3  Ann.  Cas.  952,  78  Pac.  971,  80  Pac.  248,  Mr. 
Commissioner  Clayberg  reviewed  an  extensive  showing  and 
stated:  ''It  is  well  settled  that  a  statement  in  an  affidavit  that 
the  party  has  made  inquiry  of  every  person  he  thought  might 
know  anything  about  the  case  is  insufficient" — citing  a  number 
of  authorities. 

In  the  case  of  State  v.  Matkins,  45  Mont.  58,  121  Pac.  881, 
this  court  said:  ** Applications  for  new  trials  on  the  ground  of 
newly  discovered  evidence  are  not  favored  by  the  courts.  The 
reason  is  that  the  moving  party  has  already  had  a  hearing  after 
ample  opportunity  to  prepare  his  case,  and  that,  while  smart- 
ing under  defeat  and  disappointment,  he  is  under  strong- 
temptation  to  manufacture  a  plausible  showing  in  support  of 
his  motion.  He  may  be  entirely  willing  to  take  the  chances  of 
a  new  trial,  but  unwilling  or  afraid  to  swear  to  a  statement 
necessary  to  procure  it.  It  is  often  the  case  that  the  sense  of 
loss  arouses  him  to  the  diligent  activity  which  he  should  have 
put  forth  before  the  trial." 

Whether  in  this  case  the  defendant  was  ''unwilling  or 
afraid  to  swear  to  a  statement  necessary  to  procure"  a 
new  trial,  the  fact  remains  that  he  did  not  do  so  and 
that  a  showing  of  reasonable  diligence  is  entirely  lacking,  and, 
in  these  respects   at  least,  the  showing  is  fatally  defective. 

In  the  case  of  State  v.  Brooks,  23  Mont.  146,  57  Pac.  1038, 
the  court  said:  "As  has  been  repeatedly  held  by  this  court,  a 
motion  for  a  new  trial  is  addreased  to  the  sound  legal  discretion 
of  the  trial  court;  and  the  action  of  the  latter  will  not  be 
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disturbed,  except  in  an  instance  manifesting^  a  clear  and  un- 
mistakable abuse  of  such  discretion.  This  rule  is  peculiarly 
applicable  to  an  application  based  upon  the  ground  of  newly 
discovered  evidence,  which  not  only  involves  an  enlarged  dis- 
cretion in  the  trial  court,  but  has  never  been  looked  upon  with 
favor,  but  rather  with  distrust." 

There  was  no  abuse  of  discretion  in  the  action  of  the  trial 
<^ourt  in  denying  the  motion  for  a  new  trial,  and  we  find  no 
^substantial  error  in  the  record. 

The  judgment  and  order  are  afiSrmed. 

'Affirmed. 

Mr.  Ohiep  Justice  Brantlt  and  Assogiatb  Uustiobs  Hollo- 
way^  HusLY  and  Coopks  ooncufli» 
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(No.  4,507.) 
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[188  Pac.  930.] 

Criminal  Law — Intoxicating  Liquors — Information — Sufficiency 
— DemMrrer — Waiver — Motion  in  Arrest — Appeal — Techni- 
cal Errors. 

m 

Criminal  Law — Information — ^Demnrrer — ^Waiver — ^Motion  in  Arrest. 

1.  The  objection  that  the  information  doee  not  state  facts  consti- 
tnting  a  public  offense  is  not  waived  by  failure  to  demur,  but  may 
be  raised  by  motion  in  arrest  of  judgment. 

Intoxicating  Liquors— Sale — Information — "Dispose  of" — Sufficiency. 

2.  Held,  that  an  information  charging  that  defendant  knowingly, 
willfully  and  unlawfully  "disposed  of"  intoziceting  liquors  was  suffi- 
cient to  state  a  public  offense,  though  it  did  not  set  forth  that  they 
were  disposed  of  to  some  person  or  entity,  the  term  "disposed  of*' 


For  authorities. passing  on  the  question  as  to  whether  indictlnent  or  infor- 
mation for  unlawful  sale  of  intoxicating  liquor  must  state  name  of  per- 
son to  whom  sale  is  made,  see  note  in  23  L.  Ri  A.  (n.  8.)  581. 
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in  connection  with  the  words  qualifying  it  excluding  an  act  which  hy 
law  is  innocent,  and  importing  a  disposition  of  the  liquora  to  aome 
person  or  entity  as  fully  as  does  the  word  ''sale/' 

Criminal  Law — ^Appeal — ^Technical  Errors. 

3.  Under  Revised  Codes,  section  9415,  the  inpreme  court  will  not 
reverse  a  judgment  of  conviction  on  account  of  technical  errors  or 
defects  in  the  information,  where  defendant  was  fully  advised  of 
the  nature  of  the  charge  against  him  to  eoAble  him  to  prepare  ta 
meet  that  charge,  and  his  substantial  rights  were  not  affected  by  the 
defect. 

Appeal  from  District  Court,  Hill  Coimty;  W.  B.  Bhoades^ 
Judge. 

Chris  Wbhb  was  convicted  of  nnlawfally  disposing  of  intoxi- 


cating liquors,  and  appeals.    AfBjmod. 

Mr.  Victor  R.  Origgs,  for  Appellant*  submitted  a  brief  and 
argued  the  cause  orally. 

The  only  specification  of  error  and  the  only  question  raised 
by  the  defendant  upon  this  appeal  is  that  the  information  upon 
which  the  defendant  was  tried  and  convicted  does  not  state 
facts  sufficient  to  constitute  a  public  offense,  because  the  in- 
formation does  not  aUege  that  the  defendant  disposed  of 
intoxicating  liquor  to  any  person,  persons,  association  or  cor- 
poration, it  merely  stating  that  the  defendant,  ''unlawfully^ 
disposed  of  certain  liquor,  to-wit,  whisky." 

It  is  a  well-settled  rule  of  criminal  pleading,  that  an  infor> 
mation  must  allege  every  material  fact  going  to  constitute  the 
offense  charged,  with  precision  and  certainty  and  cannot  be 
aided  by  intendment.  (14  R.  C.  L.,  sec.  23;  United  States  v. 
Cook,  84  U.  S.'168,  21  L.  Bd.  538;  Umted  States  v.  Reese,  92 
U.  S.  214,  23  L.  Ed.  568;  United  States  v.  CruikshanJc,  92  U.  S- 
542,  32  L.  Ed.  588;  Cook's  Criminal  Procedure,  155;  1  Bishop's 
New  Criminal  Procedure,  sec.  646;  State  v.  Keerl,  29  Mont. 
508,  101  Am.  St.  Rep.  579,  75  Pac.  362;  State  v.  Lester,  127 
Minn.  282,  L.  R.  A.  1915D,  201,  149  N.  W.  297.) 

Under  Chapter  175,  Laws  of  1917,  what  are  the  necessary 
ingredients  of  the  offense,  attempted  to  be  alleged  in  this 
action  t    In  order  to  constitute  the  offense  under  this  statute  as 
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attempted  to  be  set  forth,  the  defendanta  mii«t  (a)  sell,  ex- 
change, give,  barter  or  dispoee  of  (b)  ardent  spirits,  or  any 
compound  thereof,  capable  of  use  as  a  beverage,  or  any  ale,  beer^ 
wine  or  any  intoxicating  liquor  of  any  kind ,  (c)  to  some  per- 
son, i>er8ons,  association  or  corporation  (d)  in  the  state  of 
Montana,  and  unless  all  four  of  the  above  ingredients  are  al- 
leged, it  is  the  contention  of  the  appellant  that  the  information 
is  absolutely  defective. 

The  defendant  was  not  charged  with  ** selling,*'  '* exchang- 
ing/* "giving'*  or  "bartering,"  but  was  charged  with  "dis- 
posing of  certain  intoxicating  liquors,  to-wit,  whisky, ' '  and  was 
not  charged  with  disposing  of  certain  intoxicating  liquors,  to 
any  person,  persons,  or  association  or  corporation,  so  that  one 
of  the  principal  ingredients,  in  fact  the  very  gist  of  the  crime 
of  disposing  of  intoxicating  liquor,  was  not  alleged  in  the 
information.  The  gist  of  this  action  is  not  the  disposing  of  the 
intoxicating  liquor  in  question,  but  the  disposing  thereof  to 
some  person,  persons,  or  association  or  corporation. 

The  fact  that  the  information  herein  alleges  that  the  def end> 
ant  "unlawfully"  disposed  of  the  intoxicating  liquor  in  question 
does  not  make  the  information  sufficient.  The  supreme  court  of 
California  in  the  ease  of  Going  v.  Dimuiddie,  86  Gal.  633,  25 
Pac.  129,  held  that  where  a  pleading  alleged  a  certain  act  to 
be  "unlawful,"  but  omitted  in  the  pleading  the  facts  showing 
said  act  to  be  unlawful,  the  use  of  the  word  "unlawful"  does 
not  supply  the  omitted  facts.  In  the  case  of  Orani  v.  Williams, 
54  Mont.  428,  171  Pac.  276,  this  court  cites  the  above  case  with 
approval,  and  says:  "The  most  extravagant  use  of  the  terms 
'wrongfully*  and  'unlawfully*  will  not  relieve  the  pleader  of  the 
necessity  of  stating  facts  upon  which  issues  may  be  joined.** 
Both  of  these  cases  are  civil  cases,  and  if  such  a  rule  is  adhered 
to  in  civil  cases,  there  is  all  the  more  reason  for  such  a  rule  in 
a  criminal  action. 

Mr.  8.  C.  Ford,  Attorney  General,  ifcfr.  Frcmk  Woody,  Assist- 
ant Attorney  General,  and  Mr,  Carl  E.  Canueron,  for  the  State, 
submitted  a  brief;  Mr.  Cameron  argued  the  cause  orally. 
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Must  the  charge  in  the  information  show  that  the  liquor  was 
sold,  exchanged,  given,  bartered  and  disposed  of  to  some  per- 
son, persons  or  association  or  corporation?  A  detailed  exami- 
nation of  the  authorities  discloses  no  cases  on  the  identical 
question  in  issue,  and  the  appellant  has  cited  no  decision  in  his 
brief  bearing  upon  the  proposition  presented.  But  there  is  a 
case  which  is  nearly  parallel  with  the  one  at  bar,  viz.,  Winfrey 
V.  State,  ia3  Ark.  357,  202  S.  W.  23.  This  case  is  significant 
in  that  the  words  ''to  any  person,  firm  or  corporation"  are  not 
considered  to  be  an  element  of  the  offense  of  shipping  or  trans- 
porting alcoholic  liquors  to  any  person,  firm  or  corporation  in 
the  state,  etc;  but  an  offense  is  charged  when  the  words  are 
used  together  as  ''transport  and  deliver,"  the  act  evidently  in- 
tended to  be  reached  being  the  transportation  for  delivery,  and 
when  the  offense  is  so  charged,  it  does  not  constitute  a  fatal 
defect  in  the  indictment  that  the  words  "to  some  person,  firm, 
or  corporation"  were  omitted. 

Several  of  the  statutes  of  those  states  which  have  adopted 
prohibition  contain  provisions  similar  to  section  14  of  our  En- 
forcement Act,  to  the  effect  that  in  prosecutions  for  violation  of 
the  liquor  laws  it  shall  not  be  necessary  to  name  the  person  to 
whom  the  sale  was  made,  the  constitutionality  of  which  have 
been  questioned  and  upheld,  while  the  statutes  of  other  states 
merely  provide  that  it  shall  be  unlawful  to  sell  or  otherwise 
dispose  of  intoxicating  liquors,  in  the  most  of  which,  though 
there  is  some  conflict  of  opinion,  the  rule  seems  to  have  been 
rather  uniformly  followed  that  it  shall  not  be  necessary  to  state 
the  name  of  the  person  through  or  by  whom  the  transaction  was 
iiompleted.  {State  v.  Kqemer,  103  Wash.  516,  175  Pae.  175.) 
This  case  approves  and  follows  Fletcher  v.  Commanv^ealth,  106 
Va.  840,  56  S.  E.  149,  which  uses  the  following  language:  "The 
gist  of  the  offense  is  the  unlawful  sale,  and  the  name  of  the 
person  to  whom  it  was  made  is  immaterial."  (See  State  v. 
King,  92  Kan.  669,  141  Pac.  247;  State  v.  WUbw,  86  Or.  565, 
166  Pac.  51,  167  Pac.  569 ;  Lea  v.  State,  64  Miss.  201,  1  South, 
61;  State  v.  Hamij,  151  Mo.  App.  251,  132  S.  W.  56;  State  v. 
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Braum,  170  N.  C.  714,  86  S.  E.  1042 ;  QambU  v.  Commonwealth, 
142  Ky.  312,  134  S.  W.  160;  Brown  v.  State,  8  Ga.  App.  691, 
70  S.  E.  40;  Cunningham  v.  State  (Ala.  App.),  75  South.  816.) 

An  information,  otherwise  sufficient,  may  charge  a  violation 
of  the  prohibition  law  by  the  use  of  the  words  ** dispose  of" 
without  qualifying  the  meaning  further.  If  the  rule  of  con- 
struction announced  by  sections  8099  and  9154,  Revised  Codes, 
is  to  be  heeded,  then  in  such  a  case  as  the  one  at  bar  it  must 
neeesBarily  be  concluded  that  when  a  word  is  used  which  may 
have  a  variety  of  meanings  or  be  capable  of  conveying  two  differ- 
ent ideas,  that  meaning  must  be  taken  from  and  given  to  the 
word  which  most  comports  with  the  sense  in  which  the  context 
of  the  statute  intended  it  should  be  used.  ''A  familiar  rule  of 
statutory  interpretation  is  that,  where  general  words  follow 
particular  and  specific  words,  the  former  must  be  held  to  mean 
things  of  the  same  kind.''  (Helena  Light  &  R,  Co,  v.  City  of 
Helena,  47  Mont.  18, 130  Pac.  446.)  This  rule  is  likewise  appli- 
cable to  penal  statutes.  (See  State  v.  Woodman,  26  Mont.  348, 
67  Pac.  1118;  also,  In  re  Hoss'  Estate,  59  Wash.  360,  109  Pac 
1071;  State  v.  Frazier  (N.  D.),  167  N.  W.  510;  State  v. 
Kraeger,  134  Mo.  262,  35  S.  W.  604.) 

If  the  meaning  of  a  word  is  doubtful,  or  if  it  cannot  be  easily 
ascertained  in  what  sense  it  was  used,  or  what  it  was  intended 
that  it  should  signify,  or  the  class  of  acts  or  things  that  it 
should  specify,  its  meaning  may  be  ascertained  by  reference  to 
those  words  with  which  it  was  associated.  {Shelly  v.  People, 
54  Colo.  136,  129  Pac.  201 ;  Ex  parte  Cannon,  167  Cal.  142,  138 
Pac.  740.) 

It  seems  apparent  that  in  using  the  words  *' dispose  of  it 
was  intended  to  convey  the  idea  of  a  transfer  of  title  or  an 
alienation  of  intoxicating  liquor,  regardless  of  the  manner  in 
which  it  should  be  accomplished;  any  other  interpretation  of 
the  vwrd  would  not  give  it  any  effect,  and  would  render  its  use 
ambiguous  and  meaningless.  {Scott  v.  State,  6  Ga.  App.  332, 
64  S.  E.  1005.) 
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It  is  to  1>e  noted  that  the  words  **  knowingly,  willfully  and 
unlawfully"  used  in  the  information  in  this  case  perform  some 
function  in  a  criminal  pleading,  and  must  exclude  the  idea  that 
the  disposition  of  the  liquor  was  innocent,  as  contended  hy  ap- 
peUant    (PeopU  v.  Mead,  146  GaL  600,  78  Pac  1047,  1048.) 

ME.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

On  the  second  day  of  July,  1919,  the  county  attorney  of  l^^ll 
county  filed  an  information  against  appellant,  charging  him 
with  the  crime  of  ''disposing  of  certain  intoxicating  liquors." 
Appellant  did  not  challenge  the  sufficiency  of  the  information, 
but  entered  his  plea  of  ''not  guilty,"  and  on  the  trial  was  oon- 
Yicted.  At  the  time  set  for  pronouncement  of  judgment,  counsel 
moved  in  arrest  of  judgment  on  the  ground  that  the  informa- 
tion does  not  state  facts  sufficient  to  constitute  a  public 
offense,  which  motion  was  denied.  The  only  question  raised  on 
appeal  is  as  to  the  sufficiency  of  the  information. 

1.  The  attorney  general  contends  that  appellant  waived  any 
[1]  objection  to  defects  in  the  information,  by  failure  to  de* 
mur,  citing  sections  9353  and  9800,  Revised  Codes.  Section 
9353  reads  as  follows:  "A  motion  in  arrest  of  judgment  is  an 
application  on  the  part  of  the  defendant  that  no  judgment  be 
rendered  on  a  plea  or  verdict  of  guilty.  •  •  •  It  may  be 
founded  on  any  of  the  defects  in  the  indictment  or  information 
mentioned  in  section  9200,  unless  the  objection  has  been  waived 
by  a  failure  to  demur,  and  must  be  made  before  or  at  the  time 
the  defendant  is  called  for  judgment."  Among  the  defects 
mentioned  in  section  9200  is  that ' '  the  facts  stated  do  not  con- 
stitute a  public  offense." 

In  support  of  his  contention  the  attorney  general  cites  the 
case  of  Peoj^  v.  Mead,  145  Cal.  500,  78  Pac.  1047,  and  certain 
Montana  cases  noted.  While  the  Mead  Case  held  that  the  de- 
fect there  pointed  oat  was  waived  by  failure  to  demur,  the 
California  statutes  on  the  subject  are  identical  with  ours,  and 
the  supreme  court  of  that  state  has  held  th^t  waiver  of  defects 


57  Mont]  STibTB  V.  Weh&  475 

by  failure  to  demur  covers  all  defects  mentioned  in  this  statute, 
except  want  of  a  statement  of  facts  constituting  a  public 
oflfense  {People  v.  Bryon,  103  Cal.  675,  37  Pac.  754;  People  v. 
JEUentvood,  119  Cal.  166,  51  Pac.  553),  or  want  of  jurisdiction 
(People  V.  Matuszemhi,  138  Cal.  533,  71  Pac.  701) ;  that  failure 
to  state  an  offense  is  such  an  essential  matter  that  objection  may 
be  raised  at  any  time  during  the  progress  of  the  trial.  {People 
T.  Smith,  lOa  Cal.  563,  37  Pac.  516),  and  is  not  waived  by 
failure  to  demur  {People  v.  Nelson,  58  Cal.  104-107). 

Section  9208,  Revised  Codes,  provides  that  "when  the  objec- 
tions mentioned  in  section  9200  api>ear  on  the  face  of  the  in- 
dictment or  information,  they  can  only  be  taken  by  demurrer, 
except  that  the  objection  to  the  jurisdiction  of  the  court, 
^  *  *  or  that  the  facts  stated  do  not  constitute  a  public 
offense,  may  be  taken  at  the  trial,  under  the  plea  of  not  guilty, 
or  after  the  trial,  in  arrest  of  judgment." 

This  court  has  never  passed  directly  on  the  question  of 
waiver  of  such  an  objection  as  is  here  presented.  In  State  v. 
Mdhoney,  24  Mont.  281,  61  Pac.  647,  it  was  held  that  where  the 
objection  was  that  iixe  information  charged  two  separate  of- 
fenses, "the  only  method  by  which  the  supposed  fault  now 
urged  can  be  taken  advantage  of  is  by  a  demurrer  interposed 
under  subdivision  3  of  section  1922  [9200]  of  the  Penal  Code. 
The  failure  so  to  demur  is  a  waiver  of  the  objection.'*  The 
objection,  of  course,  did  not  come  within  the  exception  made 
in  section  9208. 

In  the  case  of  State  v.  Tully,  31  Mont.  365,  3  Ann.  Cas.  824, 
78  Pac.  760,  the  question  raised  was  as  to  the  jurisdiction  of  the 
court  and  would  come  within  the  exception ;  but  the  court  found 
that  "in  this  the  contention  of  defendant  is  not  sustained. 
Whether  the  failure  to  demur  was  a  waiver,  within  the  mean- 
ing of  the  decision  in  State  v.  Mahoney,  •  •  •  is  imma- 
terial." 

In  State  v.  Vhm^  44  Mont  374,  120  Pac.  479,  the  court  went 
no  further  than  to  hold  that  "since  each  count  of  this  informa- 
tion is  sufScient,  the  motion  in  arrest  of  judgment  was  properly 
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denied.'*  And  in  State  v.  CatenU,  54  Mont.  456,  171  Pae.  284, 
the  court  found  that  the  information  was  not  open  to  the  objec- 
tion urged,  and  merely  in  passing  stated:  ''A  motion  in  arrest 
lies  only  for  certain  defects  appearing  on  the   face  of  the 

•  •    •    information,  not  waived  by  failure  to  demur." 
Section  9354,  Revised  Codes,  provides  that  **The  court  may 

also,  on  its  own  view  of  any  of  these  defects,  arrest  the  judgment 
without  motion." 

The  contention  is  therefore  without  merit. 

2.  Does  the  information  state  facts  sufficient  to  constitute  a 
[2]    public  offense  t 

The  statute  under  which  appellant  was  prosecuted,  in  so  far 
as  applicable,  reads  as  follows:  ''Every  person  who  sells,  ex- 
changes, gives,  barters,  or  disposes  of  any  •  •  •  intoxicat- 
ing liquor  of  any  kind,  to  any  person,  persons  or  association  or 
corporation  in  the  state  of  Montana,  •  •  •  ghall  be  guilty 
of  a  misdemeanor,"  etc.  (Chap.  175,  sec.  1,  Laws  of  1917.) 
The  body  of  the  information  recites  that  the  defendant  did 
* '  knowingly,  willfully,  and  unlawfully  dispone  of  certain  intoxi- 
cating liquor,  to-wit,  whisky,  •  •  •  »'  without  alleging 
that  such  disposition  was  to  any  person  or  entity. 

Section  14  of  Chapter  143  of  the  Laws  of  1917,  commonly 
known  as  the  Enforcement  Act,  provides  that  * '  In  prosecutions 

•  •  •  relating  to  intoxicating  liquors,  *  •  *  it  shall 
not  be  necessary  to  state  the  name  of  the  person  to  whom  sold, 
exchanged,  given  away,  bartered  or  disposed  of." 

Section  9156,  Revised  Codes,  provides  that  ''The  •  •  * 
information  is  sufficient  if"  among  other  things.  "6.  •  •  * 
The  act  or  omission  charged  as  the  offense,  is  clearly  and  dis- 
tinctly set  forth  in  ordinary  and  concise  language,  without 
repetition,  and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 

The  disposition  of  the  liquor,  contrary  to  the  provisions  of 
the  statute,  is  the  gravamen  of  the  offense  here  charged,  and 
it  is  immaterial  to  whom  that  disposition  was  made,  so  long  as 
it  was  disposed  of  contrary  to  law;  nor,  under  the  provision  of 
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the  Enforcement  Act  quoted,  was  it  necessary  to  allege  to  whom 
it  was  disposed  of.  But  it  is  contended  that,  unless  disposed 
of  to  some  person  or  entity,  there  was  no  crime  committed,  and 
therefore  it  was  necessary  to  allege  that  it  was  so  disposed  of. 

Had  the  defendant  been  charged  with  the  sale  of  liquor,  it 
would  not  have  been  necessary  to  allege  that  the  sale  was  to 
some  person,  for  **the  word  'sale'  vi  ex  termini,  includes  a 
person  to  whom  the  sale  is  made."  (State  v.  Leonard,  195  Mo. 
App.  283,  190  S.  W.  957;  State  v.  Ladd,  15  Mo.  430.)  So,  also, 
as  to  the  allegation  that  defendant  did  unlawfully  ''transport 
and  deliver"  liquor,  for  "transport"  necessarily  carries  with 
it  the  implication  of  a  transfer  of  possession  to  some  other  per- 
son or  entity,  and  the  word  "deliver"  is  defined  by  the  lexicog- 
raphers as  "to  yield  possession  of;  to  hand  over."  (Winfrey 
v.  State,  133  Ark.  357,  202  S.  W.  23.) 

It  is  urged  that  the  phrase  "dispose  of"  would  raise  no  such 
presunnption,  for  liquor  may  be  disposed  of  by  its  destruction, 
innocently,  as  pouring  into  the  gutter,  or  giving  to  a  sick  horse, 
and  such  disposition  of  liquor  would  not  be  unlawful;  but  it 
must  be  remembered  that  the  charge  here  is  that  the  liquor  was 
not  only  disposed  of,  but  that  it  was  disposed  of  "will- 
fully, wrongfully,  and  unlawfully."  True,  counsel  contends 
that  these  qualifying  words  have  no  significance  and  can- 
not aid  a  faulty  pleading,  citing  the  California  case  of 
Going  v.  Dinuriddie,  86  Cal.  633,  25  Pac.  129,  and  the 
Montana  case  of  Grant  v.  Williams,  54  Mont.  428,  171  Pac.  276, 
where  this  court  said:  "The  most  extravagant  use  of  the  terms 
*  wrongfully'  and  'unlawfully'  will  not  •  •  •  relieve  the 
pleader  of  the  necessity  of  stating  facts  upon  which  issue  may 
be  joined."  But  it  will  be  noted,  however,  that  both  were  civil 
cases,  wherein  such  terms  have  no  fixed  and  definite  meaning; 
while  in  criminal  cases  they  and  like  terms  are  often  indispen- 
sable to  a  charge,  and  that  in  California,  as  well  as  in  this  state, 
such  terms  have  their  purpose  in  and  do  aid  an  information, 
will  be  seen  from  the  following  eases: 
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In  PeopU  y.  Mead,  above,  where  a  like  contention  was  made^ 
it  is  8aid:  *'A  man  who  was  charged  with  *  willfully,  unlawfully,, 
and  feloniously  conniving  at,  consenting  to,  and  permitting'  th& 
placing  of  his  wife  in  a  house  of  prostitution,  was  charged  with 
placing  her  there  for  the  purpose  of  prostitution,  and  not  iik 
the  innocent  capacity  of  a  cook  or  seamstress.  The  words  'will- 
fully, unlawfully,  and  feloniously*  must  be  given  some  effect  iik 
construing  such  language,  and  they  certainly  would  exclude  an 
act  which  by  law  was  innocent."  And  in  State  v.  AUen,  34r 
Mont.  408,  87  Pac.  177,  this  court  indicated  that  qualifying^ 
terms  have  significance  in  pleadings  in  criminal  cases,  when  it 
said,  in  holding  contrary  to  the  contention  that  an  informa- 
tion did  not  chaise  intent:  ''The  term  'feloniously'  importa 
criminal  intent,  and  furnishes  exactly  the  element  which  counsel 
say  is  wanting." 

While  the  term  "dispose  of "  is  sufficiently  broad  to  cover  an 
innocent  use  of  or  destruction  of  the  liquor,  and  is  defined,  a» 
urged,  to  mean  "to  get  rid  of;  riddanoe  of,  as  by  removal  or 
destruction,"  it  is  also  defined  as:  "To  transfer  to  the  control 
of  someone  else,  as  by  selling;  to  alienate;  to  part  with,  to  re- 
linquish; to  bargain  away."  (New  International  Dictionary.) 
"To  make  over,  to  part  with,  as  by  gift,  sale  or  other  means 
of  alienation;  alienate  or  bestow."     (Century  Dictionary.) 

We  are  of  the  opinion  that,  however  faulty  the  information 
may  be,  when  taken  in  conjunction  with  the  terms  "willfully,, 
wrongfully,  and  unlawfully,"  the  phrase  "dispose  of"  import* 
a  disposition  to  some  person  or  entity  as  fully  as  does  the  word 
"sale." 

All  that  is  required  in  order  to  advise  the  accused  of  the 
nature  of  the  charge  against  him,  in  accordance  with  his  con- 
stitutional right,  is  that  "it  beset  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended"; 
and  we  feel  that  any  person  "of  common  understanding,"  on 
reading  the  information  before  us,  would  know  that  he  was 
charged  with  disposing  of  intoxicating  liquor  to  some  person. 
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persons^  aflaociation,  or  corporation*  The  law  does  not  require 
that  he  be  advised  aa  to  the  identity  of  ffach  person  or  entity ; 
had  the  Enforcement  Act  not  so  providedi  the  case  might  pre- 
sent a  different  aspect. 

Section  9415,  Revised  Codes,  provides  that,  after  hearing  the 
[3]  appeal,  the  court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions,  which  do  not  affect 
the  fiubstantial  rights  of  the  parties.  Here  appellant  was  fully 
advised  of  the  nature  of  the  charge  against  him,  in  such  manner 
as  to  enable  him  to  prepare  to  meet  that  charge  and  as  fully  a& 
the  Enforcement  Act  required,  and  his  substantial  rights  were 
not  affected  by  any  defect  in  the  information,  nor  is  it  so  con- 
tended. To  hold  the  information  bad  would  be  to  lay  down  a 
rule  which  would  permit  the  guilty  to  escape  punishment  on 
technical  grounds  and  when  all  his  substantial  rights  have  been 
protected,  and  this  we  cannot  countenance. 

The  judgment  of  the  district  court  of  Hill  county  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  BRANHiY  and  AflSOOUTB  JusncoiB  Hollo* 
WAT,  HxTBLT  and  Coopis  conour. 


STATE,  Bbspondsnt,  t;.  MORGAN,  Apfsllamt. 

(No.  4,514.) 
(SabmiUed  March  8,  1920.    Deeided  March  29,  1920.) 

[188  Pae.  938.] 

(For  eyllabus,  see  State  v.  Wehr,  ante,  p.  469.) 

Cause  submitted  on  briefs  of  counsel  in  State  y.  Wehr,  ante, 
p.  469. 
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MR.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court 

This  cause  was  based  upon  an  information  identical,  as  to  the 
allegations  of  the  offense  charged,  with  that  in  State  v.  Wehr, 
ante,  p.  469,  188  Pac.  930,  and  the  same  question  was  raised 
on  this  appeal. 

Counsel  for  appellant  and  respondent  stipulated  that  this 
cause  should  be  disposed  of  at  the  same  time  and  on  the  briefs 
submitted  in  the  Wehr  Case,  and  that  the  same  judgment  be 
rendered  herein,  without  argument.  The  judgment  in  the  case 
of  State  V.  WeJir  was  aflSrmed.  It  is  therefore  ordered  that  the 
judgment  herein  be  and  the  same  is  hereby  affirmed. 

Affirmed. 

Mr.  Chibp  Justice  Brantly  and  Assogiatb  Justices  Hollo- 
WAT,  HuKLY  and  Coopbe  concur. 


STATJfi,  Kbspondent,  v.  BROOKS,  Appellant. 

(No.  4,419.) 
(6abmitted  March  2,  1920.    Decided  Apiil  S,  1920.) 

[1S8  Pac.  942.] 

Crminal  Law — Sedition — Trial — Selection  of  Jury — Challenges 
— Refusal — Prejudicial  Error — Information — Sufficiency, 

Sedition — Beading  Information  to  Jury — Refusal — Error. 

1.  In  a  prosecution  for  sedition  for  distributing  a  pamphlet  con- 
taining statements  the  nature  and  probable  effect  of  which  was 
alleged  to  have  been  the  obstruction  of  the  national  draft  law,  refusal 
to  permit  defendant's  counsel  to  read  the  information  and  a  copy 
of  the  pamphlet  to  the  jurors  as  a  basis  of  their  voir  dire  examina- 
tion was  error. 

Same-^ury — Purpose  of  Voir  Dire  Examination — Nature  of  Right. 

2.  The  voir  dire  examination  of  juroors  is  a  right  secured  to  defend- 
ant by  statute,  its  purpose  being  to  ascertain  whether  there  exist 
grounds  for  challenge  for  cause,  and  to  enable  counsel  to  exercise 
inteUigently  the  peremptory  chaUenges  allowed  by  law. 
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Same— Jury— Refusal  of  Challenge — When  Error. 

3.  If  an  objectionable  juror  is  forced  upon  a  defendant  after  he 
has  exhausted  his  peremptory  challenges,  a  ruling  of  the  court  deny- 
ing a  challenge  for  cause  as  to  such  juror  will  constitute  reversible 
error,  if  the  challenge  should  have  been  sustained. 

8ame — ^Impartial   Jury — Statutes — Constitution. 

4.  The  right  to  trial  by  an  impartial  jury,  every  member  of  which 
is  impartial,  given  by  the  Constitution  (Article  III,  section  16),  is 
an  unqualified  one,  which  it  is  beyond  the  power  of  the  legislature  to 
curtail,  and  any  provisions  of  the  statutes  which  relate  to  the  selec- 
tion of  a  jury  are  to  be  understood  as  merely  providing  the  means 
by  which  the  constitutional  guaranty  may  be  exercised  to  the  fullest 
extent. 

Same — Pre;judiced  Juror — Befusal  of  Challenge — Error. 

5.  A  juror  who  testified  on  his  voir  dire  examination  that  he  enter- 
tained a  bitter  prejudice  against  the  Industrial  Workers  of  the 
World  and  against  every  member  of  it,  which  would  abide  with 
him  throughout  the  trial,  that  it  would  require  evidence  to  remove 
the  prejudice,  and  less  evidence  to  convict  defendant,  who  was  a 
member  of  the  organization,  than  if  he  were  not  a  member,  was  not 
an  impartial  juror,  and  refusal  to  grant  a  challenge  for  cause  was 
error. 

Same — Depriving  Defendant  of  Substantial  Bight — Reversal  of  Judgment. 

6.  Whenever  it  is  made  to  appear  in  a  criminal  prosecution  that  a 
substantial  right  has  been  denied  to  a  defendant,  his  conviction  will 
not  be  upheld  on  appeal. 

Same — Conviction — Quantum  of  Proof  Necessary. 

7.  The  least  quantum  of  proof  upon  which  a  judgment  of  conviction 
can  be  made  to  rest  is  that  produced  by  evidence  sufficient  to  estab- 
lish the  defendant's  guilt  beyond  a  reasonable  doubt. 

Same — Selection  of  Jury^ — ^Failure  to  Observe  Statute — Effect. 

8.  The  fact  that  the  evidence  is  sufficient  to  establish  the  guilt  of 
one  accused  of  crime  cannot  be  held  to  have  rendered  harmless  the 
failure  of  the  ^urt  to  observe  the  law  in  selecting  the  jury  to  try 
him. 

Same — Manner  of  Conducting  Trial — Remarks  of  Judge — New  Trial. 

9.  Remarks  of  the  judge  during  the  progress  of  a  criminal  trial  and 
the  manner  of  conducting  it  may  be  such  as  to  indicate  to  the  jury 
that  he  is  prejudiced  against  defendant  and  deprive  him  of  a  fair 
trial,  necessitating  a  reversal  of  the  judgment  of  conviction. 

Same — Information — Sufficiency. 

10.  Information  charging  that  defendant  circulated  a  pamphlet  dur- 
ing the  progress  of  the  war  containing,  among  others,  the  statements: 
"Let  those  who  own  the  country  do  the  fighting.  Put  the  wealthiest 
in  the  front  ranks;  the  middle  class  next;  follow  these  with  judges, 
lawyers,  preachers,  and  politicians.  Let  the  workers  remain  at  home 
and  enjoy  what  they  produce.  Follow  a  declaration  of  war  with  an 
immediate  call  for  a  general  strike.  Make  the  slogan,  'Rebellion 
sooner  than  war,' "  the  natural  and  probable  effect  of  which  was  to 
obstruct  the  draft  and  the  enlistment  service  of  the  government, 
heldf  sufficient  to  charge  sedition. 

Appeal  from  District  Court,  Beaverhead  CourUy;  Jos.  C. 
Smith,  Judge. 

67  Mont.— 81 
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AuBESfT  Bbooks  waa  conyicted  of  sedition,  and  from  the  judg* 
ment  and  from  an  order  denying  his  motion  for  new  trial,  he 
appeals.    Reversed  and  remanded. 

Messrs.  Pease  A  Stephenson  and  Messrs.  Nolan  dk  Donovan, 
for  Appellant,  sabmitted  a  brief;  Mr.  Harlow  F.  Pease  and 
Mr.  Timothy  F.  Nolan  argaed  the  cause  orally. 

Before  taking  up  the  specific  rulings,  we  think  it  proper  to 
discuss  two  propositions  which  go  to  the  root  of  the  principal 
disqualifying  cause  urged  against  the  Jurors  Stinson,  HoUings- 
worth,  Andrus^  Shawver  and  Barrett.  Both  of  these  proposi* 
tions  the  court  seemingly  ignored.  They  are:  1.  A  prejudice 
against  a  class  is  a  prejudice  against  an  individual  member  of 
that  class.  2.  Such  a  prejudice  is  not  ''an  opinion  upon  the 
matter  or  cause  to  be  submitted  to  sneh  jury"  within  the  mean- 
ing of  section  9264,  Revised  Codes,  and  the  jury  cannot  be  quali* 
fied  by  declaring  that  they  will  lay  aside  such  prejudice. 

Upon  the  first  mentioned  proposition  there  are  a  considerable 
number  of  decisions  clearly  sustaining  u&  (See  CotighUn  v. 
PeopU,  144  lU.  140,  165,  19  L.  R.  A.  57,  38  N.  B.  1 ;  United 
States  V.  Upham,  2  Mont.  170;  Shane  v.  Butte  Elec.  By.  Co., 
37  Mont.  699,  97  Pac.  958;  Winneskeik  Ins.  Co.  v.  SchueUer, 
60  111.  465;  Lawlor  v.  Linforth,  72  Cal.  206,  13  Pac  496;  QuUt 
V.  Southern  Pac.  Co.,  140  Cal.  268,  73  Pac.  991 ;  Territory  v. 
Chartz,  4  Ariz.  4,  32  Pao.  166 ;  Beach  v.  Seattle,  85  Wash.  379, 
148  Pac.  39.) 

Next,  we  take  up  the  question  of  the  juror  declaring  that  the 
prejudice  in  his  mind  can  be  laid  aside  and  that  he  will  render 
an  impartial  verdict.  This  is  a  complete  confusion  of  the  statu- 
tory rule  enacted  for  the  purpose  of  qualifying  persons  who 
have  formed  opinions  based  on  newspapers,  public  rumors,  etc. 
(Sec.  9264,  Revised  Codes.)  This  section  has  been  repeatedly 
construed.  (People  v.  Biggins,  159  Cal.  113,  112  Pac.  862;  see^ 
also.  State  v.  Beuermam,  59  Kan.  586,  53  Pac.  874.)  We  insist 
that  there  is  no  room  whatever  for  the  application  of  section 
9264,  for  the  reason  that  this  state  of  mind  which  we  call,  in 
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common  parlance,  prejudice,  is  not  an  opinion  at  all.    An  opin- 
ion results  from  an  intellectual  process.    A  prejudice  results, 
from  an  unintellectual  emotion,  such  as  fear,  desire  or  malice; 
(See  Territory  v.  Chartz,  supra;  Scribner  v.  State,  3  OkL  O.. 
601,  35  L.  R  A.  (n.  s.)  985, 108  Pac.  422.) 

Throughout  the  selection  of  the  jury,  and  on  ten  specific  occa- 
sions, the  court  of  its  own  motion  intervened  in  the  examina- 
tion and  elicited,  or  attempted  to  elicit  from  jurors,  after  they^ 
had  clearly  disqualified  themsetyes,  some  statement  in  contra- 
diction of  what  they  had  previously  said  in  order  to  find  ground 
tot  denying  the  challenge.    The  effect  of  this  is  illustrated  by, 
the  following  passage:  ^^Bontecou,  it  is  true,  was  brought  to. 
make  answer  that  he  could  render  a  fair  and  impartial  verdict, , 
in  accordance  with  the  law  and  the  evidence,  but  that  result, 
was  reached  only  after  a  singularly  ai^mentative  and  persua-. 
sive  cross-examination  by  the  court."     {CoughUn  v.  People,, 
supra.)     ''It  is  possible  for  a  judge  to  deprive  a  party  of  a. 
fair  trial,  even  without  intending  to  do  so,  by  the  manner  in^ 
which  he  conducts  the  case,  and  by  a  plain  exhibition  to  the 
jury  of  his  own  opinions  in  respect  to  the  parties,  or  to  their 
case."     (By  Cooley,  C.  J.)     {Wheder  v.  WaUace,  63  Mich.' 
355, 19  N.  W.  33.)     "Throughout  the  trial  the  greatest  latitude 
was  allowed  the  assistant  state  attorney,  but  the  defense  was, 
held  to  the  strict  rules  of  evidence  and  procedure.    We  con- 
sider it  necessary  to  call  attention  to  these  matters,  so  that  an- 
other  trial  of  the  defendant  may  be  free  from  similar  impro-. 
prieties."     {BlackweU  v.  State  (Fla.),  79  South.  731, 1  A.  I^.  R. 

616.) 

The  general  rule  as  to  the  prejudicial  effect  of  remarks  of  the 
court  has  been  recently  recognized  in  State  v.  Tate,  55  Mont. 
343,  177  Pac  243.  There  is  a  close  similarity  between  the  trial 
court's  action  in  the  Tate  Case  and  in  the  case  at  bar,  appealed 
from  the  same  trial  judge.  There  the  court  stopped  counsel 
from  making  a  certain  argument  to  the  jury — ^here  he  stopped 
counsel  from  pursuing  a  certain  line  of  voir  dire  examination,. 
There  he  followed  his  ruling  by  misstating  the  evidence— here 
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tie  followed  it  by  aspersing  couDsel's  motives  and  uttering  an 
unprovoked  threat  of  contempt  proceedings.  (See,  also,  Kirk 
V.  Territory,  10  Okl.  46,  60  Pac.  797 ;  State  v.  PhiUips,  59  Wash. 
252,  109  Pac.  1047 ;  State  v.  Moneymaker,  100  Wash.  463,  171 
Pac.  253;  State  v.  Harkin,  7  Nev.  377,  383;  State  v.  StoweU,  60 
Iowa,  535,  15  N.  W.  417.) 

Upon  the  cross-examination  of  defendant,  who  took  the 
stand  as  witness  in  his  own'  behalf,  he  was  questioned  concern- 
ing the  making  of  a  number  of  statements  alleged  to  have  been 
made  by  him  at  times  preceding  by  many  months  the  occurrence 
for  which  he  was  prosecuted.  This  was  unquestionably  by  way 
of  laying  a  foundation  for  the  impeachment  of  his  credit  in  that 
he  had  testified  he  had  no  desire  or  intent  to  obstruct  the 
draft  or  enlistment  laws,  and  that  he  entertained  in  his  mind  no 
disaffection  or  disloyalty  to  the  cause  of  the  United  States  in 
connection  with  the  war.  Defendant  denied  having  made  the 
statements  imputed  to  him  and  they  were  subsequently  testified 
to  in  rebuttal  by  the  state's  witnesses.  This  was  prejudicial 
error.  {People  v.  Davenport,  13  Cal.  App.  632,  110  Pac  318; 
State  V.  Broadbent,  27  Mont.  342,  71  Pac.  1 ;  State  v.  Cadotte, 
17  Mont.  315,  42  Pac.  857 ;  Thiele  v.  Newinan,  116  Cal.  571,  48 
Pac.  713 ;  Cxdpepper  v.  State,  4  Okl.  Cr.  103,  140  Am.  St.  Rep. 
668,  31  li.  R.  A.  (n.  s.)  1166,  111  Pac.  679;  State  v.  Jarvis,  18 
Or.  360,  23  Pac.  251 ;  Albert  v.  McKay  &  Co.,  174  Cal.  451,  163 
Pac.  666 ;  National  City  Bank  v.  Shelton  E.  Co.,  96  Wash.  74, 
164  Pac.  933 ;  State  v.  Chynoweth,  41  Utah,  354,  126  Pac.  302 ; 
Thompson  v.  Los  Angeles  etc.  R.  B.  Co.,  165  Cal.  748,  134  Pac 
709.) 

Wherever  evidence  is  introduced  for  a  certain  limited  pur- 
pose, which  might  have  a  prejudicial  effect  if  considered  by  the 
jury  for  other  purposes,  the  defendant  is  entitled  of  right  to 
have  a  cautionary  instruction  given  to  the  jury  limiting  their 
consideration  of  such  evidence  to  the  true  issue  upon  which  it  is 
admitted.  {State  v.  Nielson,  38  Mont.  451,  100  Pac.  229; 
Bruner  v.  United  States,  21  Okl.  410,  96  Pac  597;  Cray  v. 
State,  4  Okl.  Cr.  292,  32  L.  R.  A.  (n.  s.)  142,  111  Pac.  825; 
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People  V.  Castile,  3  Cal.  App.  487,  86  Pac.  746;  People  y.  BoU 
kin,  9  Cal.  App.  244,  98  Pac  861.) 

Mr,  S.  C.  Ford,  Attorney  Qeneral,  and  Mr,  Otto  "A.  OertK, 
Assistant  Attorney  Oeneral,  for  the  State;  submitted  a  brief; 
Mr.  Oerih  ai^ed  the  cause  orally. 

MEL  JUSTICE  HOLIiOWAY  delivered  the  opinion  of  the 
court 

The  defendant  was  charged  with  the  crime  of  sedition  in  ob- 
structing and  attempting  to  obstruct  the  national  selective  draft 
law  and  the  recruiting  and  enlistment  service  of  the  United 
States  at  a  time  when  this  nation  was  engaged  in  the  World 
War,  by  distributing  a  pamphlet  entitled  **War  and  the 
Workers  by  Walker  0.  Smith."  He  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary  and  has  appealed 
from  the  judgment  and  f  om  an  order  denying  his  motion  for 
a  new  trial. 

The  principal  errors  assigned  relate  to  the  preliminaries  of 
[1,2]  the  trial.  Counsel  for  defendant  obtained  leave  of 
court  to  read  the  information  to  the  jurors  as  a  basis  for  the 
voir  dire  examination,  but  after  reading  the  formal  portion  wa» 
stopped,  upon  objection  of  the  county  attorney,  and  denied  the 
right  to  read  the  copy  of  the  pamphlet  contained  in  the  infor- 
mation. We  are  unable  to  understand  the  theory  of  the  court's 
ruling.  The  record  discloses  that  the  county  attorney  had 
"made  a  brief  statement  to  the  entire  panel  as  to  the  nature  of 
the  case  on  trial,"  but  the  objection  interposed  to  the  reading 
of  the  information  discloses  that  the  contents  of  the  pamphlet 
had  not  been  made  known  to  the  jurors,  and  that  for  some  rea- 
son the  county  attorney  was  trying  to  prevent  the  contents  be- 
coming known  to  them  at  that  time.  The  voir  dire  examination 
of  jurors  in  any  criminal  case  would  be  an  idle  ceremony,  a 
useless  waste  of  time,  unless  the  jurors  were  first  made  ac- 
quainted with  the  details  of  the  charge  preferred  against  the 
accused.    As  a  matter  of  practice  it  is  immaterial  whether  the 
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substance  of  the  charge  be  disclosed  by  reading  the  information 
or  by  an  oral  statement  of  counsel.  It  is  apparent,  however, 
that  in  this  instance  the  objection  was  not  to  the  mode  of  pro- 
cedure, but  to  the  procedure  itself.  The  voir  dire  examination 
of  jurors  is  a  right  secured  to  the  defendant  by  the  statutes 
and  has  a  definite  double  purpose:  First,  to  ascertain  whether 
there  exist  grounds  for  challenge  for  cause;  and,  second,  to  en- 

^  able  counsel  to  exercise  intelligently  the  peremptory  challenges 
allowed  by  law.  (State  v.  Morgan,  23  Utah,  212,  64  Pac.  356; 
24  Cyc.  338 ;  16  B.  C.  L.  281.)  The  trial  court  erred  in  refusing 
to  permit  counsel  for  defendant  to  make  known  to  the  jury  the 

*  details  of  the  charge  preferred  against  the  accused. 

In  the  selection  of  the  jury  counsel  for  defendant  challenged 
for  actual  bias  Jurors  Stinson,  HoUingsworth,  Andrus,  Barrett 
and  Shawver,  but  each  of  the  challenges  was  overruled.  De- 
fendant exhausted  his  peremptory  challenges,  and  in  doing  so 
employed  four  of  them  to  exclude  from  the  jury  Stinson,  Hol- 
lingsworth,  Andrus  and  Barrett.  Shawver  was  one  of  the  jury 
tiiat  tried  the  cause  and  returned  the  verdict  of  guilty.  Many 
of  the  assignments  relate  to  the  voir  dire  examination  of  these 
jurymen,  including  the  ruling  in  each  instance  upon  the  chal- 
lenge for  cause.    The  attorney  general  insists  that,  since  Stin- 

'son^  HoUingsworth,  Andrus  and  Barrett  were  not  of  the  jurors 
who  tried  the  cause,  the  errors,  if  any,  committed  in  the  exami- 
nation of  them  are  not  subject  to  review.    Consideration  of  this 

^question  is  not  necessary  to  a  determination  of  these  appeals, 
and  we  reserve  our  decision  upon  it.  Authorities  favoring,  and 
others  in  opposition  to,  the  contention  will  be  found  cited  in 
the  note  to  Staie  v.  Thome,  Ann.  Cas.  1915D,  98. 

The  rule  is  recognized  everywhere,  that  if  any  objectionable 
[3]  juror  is  forced  upon  the  defendant  after  he  has  exhausted 
his  peremptory  challenges,  the  ruling  of  the  court  denying  a 
challenge  for  cause  as  to  such  juror  will  constitute  reversible 
error  if  the  challenge  should  have  been  sustained.  (Thompson 
&  Merriam  on  Juries,  sec.  276;  16  R.  C.  L.  291.)  The  reason 
for  the  rule  is  apparent  at  first  glance.    The  Constitution 
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(Art.  Ill,  sec.  16)  guarantees  to  everyone  accused  of  crime 
the  right  to  a  trial  by  an  impartial  jury,  and  the  term  "impar- 
tial jury"  means  a  jury  every  member  of  which  is  impartial. 

The  juror  Shawver  testified  that  he  was  acquainted  with  the 
organization  known  as  the  Industrial  Workers  of  the  World; 
that  he  entertained  a  bitter  prejudice  against  the  organization 
and  against  every  member  of  it;  that  if  it  should  be  developed 
upon  the  trial,  as  it  was,  that  the  defendant  was  then  a  member 
of  the  organization,  the  prejudice  would  extend  to  him  and 
would  abide  with  the  juror  throughout  the  trial;  that  it  would 
require  evidence  to  remove  the  prejudice  and  would  require  less 
evidence  to  convict  the  defendant  than  it  would  if  he  were  not  a 
member. 

Actual  bias  is  defined  by  section  9261,  subdivision  2,  Revised 
Codes,  as  ''the  existence  of  a  state  of  mind  on  the  part  of  the 
juror  in  reference  to  the  case,  or  to  either  of  the  parties,  which 
will  prevent  him  from  acting  with  entire  impartiality  and  with- 
out prejudice  to  the  substantial  rights  of  either  party." 

The  constitutional  right  to  trial  by  an  impartial  jury  is  an 
[4]  unqualified  one.  The  guaranty  of  that  right  is  found  in 
our  Bill  of  Bights,  which  declares  the  fundamental  principles 
necessary  to  the  protection  of  liberty  and  the  security  of  gov- 
ernment, and  which,  to  all  people  of  the  Anglo-Saxon  race,  are 
their  heritage  from  the  great  charter  of  English  liberty.  It  is 
beyond  the  power  of  the  legislature  to  curtail  the  right,  and 
therefore  the  provisions  of  the  statutes  which  relate  to  the  selec- 
tion of  a  jury  are  to  be  understood  as  merely  providing  the 
means  by  which  the  constitutional  guaranty  may  be  exercised 
to  the  fullest  extent. 

Can  it  be  said,  then,  that  a  juror  who  entertains  a  bitter 
£5]  prejudice  against  a  class  of  which  the  defendant  is  one 
can  act  with  entire  impartiality  in  passing  upon  the  question 
of  the  defendant's  guilt  or  innocence!  We  think  not,  even  if 
there  were  nothing  further  to  shed  light  upon  the  state  of  his 
mind.  {Sfume  v.  Butte  Electric  By,  Co.,  37  Mont.  599,  97  Pac. 
958.)    In  this  instance  we  are  not  restricted  to  so  meager  a 
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record.  The  juror  testified  that  his  prejudice  was  of  such  a 
character  that  it  would  abide  with  him  throughout  the  trial  or 
until  evidence  had  been  introduced  suflScient  to  remove  it. 

Authorities  are  not  wanting  which  hold  that  it  is  not  per  se 
a  disqualification  that  the  juror  entertains  prejudice  against  the 
defendant  which  requires  evidence  to  remove,  but  with  that  doc- 
trine we  have  no  sympathy.  The  purpose  of  a  trial  of  a  crim- 
inal case  is  to  determine  the  guilt  or  innocence  of  the  accused, 
not  to  remove  the  pre-existing  prejudice  from  a  juror's  mind. 
It  is  not  to  be  presumed  that  the  state  will  introduce  the  evi- 
dence necessary  to  effect  the  removal,  and  it  must  follow  logi- 
cally that,  if  the  rule  adverted  to  is  to  be  countenanced,  the 
defendant  must  enter  upon  the  trial  with  the  burden  imposed 
upon  him  of  first  convincing  the  juror  that  his  prejudice  is  un- 
founded before  the  merits  of  the  defense  can  be  considered. 
Such  a  burden  the  defendant  cannot  be  compelled  to  assume. 

The  facts  of  this  case  do  not  bring  it  within  the  exception 
noted  in  section  9264,  Revised  Codes.  No  complaint  is  made 
that  the  juror  had  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused.  He  is  charged  with  such 
prejudice  against  the  defendant  as  would  prevent  him  from  act- 
ing with  entire  impartiality.  {People  v.  Biggins,  159  CaL  113, 
112  Pac.  862.) 

For  many  years  this  court  has  uniformly  adhered  to  and 
[6]  enforced  the  rule  that  a  conviction  will  not  be  set  aside 
for  technical  errors  or  defects  appearing  in  the  record  which 
do  not  affect  the  substantial  rights  of  the  accused.  That  rule 
does  not  conflict  in  the  least  with  the  other  one  that,  whenever 
it  is  made  to  appear  that  a  substantial  right  has  been  denied  to 
defendant,  his  conviction  will  not  be  upheld. 

The  least  quantum  of  proof  upon  which  a  judgment  of 
[7]  conviction  can  be  made  to  rest  is  that  produced  by  evi- 
dence sufficient  to  establish  the  defendant's  guilt  beyond  a  rea- 
sonable doubt.  (Sec.  8028,  Eev.  Codes.)  The  rule  does  not 
admit  of  any  exception;  but  the  juror  Shawver  testified  that, 
because  of  defendant's  membership  in  the  organization  known 
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as  the  Industrial  Workers  of  the  World,  it  would  require  less 
evidence  to  convict  him  than  it  would  if  he  were  not  a  member 
of  the  organization,  or,  in  other  words,  the  state  of  the  juror's 
mind  was  such  that,  because  of  defendant's  membership  in  the 
organization,  his  conviction  would  be  justified  by  less  evidence 
than  the  minimum  required  by  law. 

The  attorney  general  seeks  to  avoid  the  effect  of  the  juror's 
testimony  above  by  reference  to  his  answers  made  in  response 
to  suggestive  questions  propounded  by  the  presiding  judge. 
Typical  of  these  questions  and  answers  is  the  following: 
^*Q.  The  point  is  this:  The  main  thing  to  find  out  from  the 
jurors  is  whether  or  not,  placing  the  man  on  trial  before  them, 
there  is  any  one  of  them  that  has  his  mind  made  up  he  is  not 
going  to  be  fair  and  impartial  toward  that  man.  Now,  do  you 
believe  that  you  would  be  in  any  wise  unfair  or  impartial, 
rather  put  it  unfair,  towards  this  mant  A.  No,  sir."  The 
observations  of  this  court  in  Shane  v.  Butte  Electric  By.  Co., 
above,  are  peculiarly  pertinent  here.  In  the  light  of  the  testi- 
mony theretofore  given  by  the  juror  and  the  form  of  this  ques- 
tion propounded  to  him,  the  answer  above  is  not  entitled  to 
serious  consideration.  It  amounted  to  nothing  more  nor  less 
than  this:  That,  admitting  his  bitter  prejudice,  the  juror  had 
confidence  in  his  ability  to  act  as  though  Tie  did  not  entertain 
any  prejudice  at  all,  or,  stated  differently,  the  effect  of  the 
juror's  testimony  was  that  in  his  opinion  he  could  act  with  per- 
fect impartiality  in  convicting  the  defendant.  He  might  as 
well  have  said  frankly:  **If  I  am  selected  as  a  juror  to  try  this 
case,  I  will  give  the  defendant  a  fair  and  impartial  trial  and 
find  him  guilty." 

It  will  not  do  to  say  that,  because  the  evidence  is  sufficient 
[8]  to  establish  the  defendant's  guilt,  therefore  the  failure 
to  observe  the  law  in  selecting  the  jury  to  try  him  ought  not  to 
work  a  reversal  of  the  judgment.  The  application  of  such  a 
doctrine  would  destroy  every  right  guaranteed  by  the  Consti- 
tution, lead  to  anarchy,  and  defeat  the  very  purpose  for  which 
courts  are  created,  viz.,  to  administer  justice  according  to  law. 
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The  jnior  Shawver  was  clearly  disqualified,  and  the  court 
erred  in  overruling  the  challenge  for  cause.  {Shane  v.  Butte 
Electric  By.  Co.,  above;  Scribner  v.  State,  3  Okl.  Or.  601,  3& 
L.  B.  A.  (n.  8.)  985,  108  Pac.  422;  CaugJiUn  v.  People,  144  lU. 
140,  19  L.  R  A.  57,  33  N.  E.  1.) 

Numerous  errors  are  predicated  upon  remarks  made  by  the 
[9]  court  during  the  progress  of  the  trial,  and  the  manner  in 
which  the  trial  was  conducted  is  made  the  subject  of  vigorous 
criticism.  Without  intending  to  reflect  in  the  least  upon  l3ie 
integrity  or  honesty  of  purpose  of  the  presiding  judge,  we  think 
this  record  suggests  that,  if  he  was  not  prejudiced  against  the 
defendant,  his  remarks  and  manner  of  conducting  the  trial 
might  well  have  led  the  jury  to  believe  that  he  was.  We  quote 
approvingly  the  following  language  by  Chief  Justice  Cooley  in 
Wheeler  v.  Wallace,  53  Mich.  355,  19  N.  W.  33:  ''It  is  possible 
for  a  judge  to  deprive  a  party  of  a  fair  trial,  even  without 
intending  to  do  so,  by  the  manner  in  which  he  conducts  the  case, 
and  by  a  plain  exhibition  to  the  jury  of  his  own  opinions  in 
respect  to  the  parties,  or  to  their  case;  and,  when  it  is  apparent 
that  a  fair  trial  has  not  been  had,  a  court  of  review  should  give 
relief  as  soon  for  that  cause  as  for  any  other."  To  the  same 
general  effect  are  State  v.  StoweU,  60  Iowa,  535,  15  N.  W.  417 ; 
State  V.  narkin,  7  Nev.  377,  and  16  C.  J.  827. 

The  other  assignments  require  but  brief  consideration.  De- 
fendant's instruction  No.  2  placed  too  great  a  restriction  upon 

the  evidence  to  which  it  was  directed.  (State  v.  Wyman,  56 
Mont.  600,  186  Pac.  1.)  His  offered  instruction  No.  8  pre- 
sents  the  same  question  that  was  decided  adversely  to  his  con- 
tention in  State  v.  Snvith,  ante,  p.  349,  188  Pac.  644;  and  his 
offered  instruction  No.  4  presents  the  same  contention  that  was 
decided  adversely  to  him  in  State  v.  Wyman,  above. 

Instruction  No.  1,  offered  by  the  defendant,  is  in  effect  a 
[10]  peremptory  direction  to  the  jury  to  return  a  verdict  of 
not  guilty.  It  proceeds  upon  the  assumption  that  the  informa- 
tion does  not  state  a  public  offense.  It  must  be  conceded  that 
from  the  very  language  employed  in  it  the  pamphlet  in  ques- 


57  Mont]  State  v.  BsooKa  491 

tion  must  have  been  published  some  time  before  we  entered  th.^ 
war.  It  is  directed  against  war  generally  and  against  what  is 
denominated  the  agitation  for  war  with  Mexico  and  Japan.  It 
contains  many  statements  that  to  a  person  not  in  sjrmpathy  with 
the  views  of  the  author  would  doubtless  be  considered  witless; 
but  it  does  contain  some  statements  the  natural  and  probable 
effect  of  which  would  be  to  obstruct  the  draft  and  the  recruiting 
and  enlistment  service  of  the  government;  for  instance,  the  fol- 
lowing: ''Let  those  who  own  the  country  do  the  fighting.  Put 
the  wealthiest  in  the  front  ranks;  the  middle  class  next;  follow^ 
these  with  judges,  lawyers,  preachers,  and  politicians.  Let  the 
workers  remain  at  home  and  enjoy  what  they  produce.  Follow 
a  declaration  of  war  with  an  immediate  call  for  a  general  strike. 
Make  the  slogan,  'Bebellion  sooner  than  war/  " 

We  think  the  information  states  a  public  offense,  and  that 'the 
court  did  not  err  in  refusing  to  direct  an  acquittaL 

Our  conclusion  is  that  the  defendant  was  not  accorded  that 
fair  and  impartial  trial  guaranteed  to  him  by  the  Constitution 
and  laws  of  this  state,  and  for  this  reason  the  judgment  and 
order  are  reversed,  and  the  cause  is  remanded  to  the  district" 
court  of  Beaverhead  county  for  a  new  trial. 

Reversed  and  remanded. 

Mr  Chirp  Jusncns  Bbantly  and  Assooiatb  Jushobb  Hublt^' 
Matthbws  and  Coopxs  concur. 
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PARHAM,  Respondent,  v.  CHICAGO,  MILWAUKEE  &  ST. 

PAUL  RY.  CO.,  Appellant. 

(No.  4,10^) 
(Sobmittod  February  26,  1920.    Decided  April  8,  1920.) 

[189  Pae.  227.] 

Carriers  —  TAvestock  — Contracts — Custom — Evidence — Claim 
of  Loss — Measure  of  Damages — Harmless  Error. 

CtkTiien — Livestock — Contract    of    Oarriage — ^Ambiguity — ^Parol    Evidence 

1.  Where  a  contract  of  carriage  of  livestock  provided  that  transporta- 
tion should  be  had  to  a  named  station  in  another  state,  and  from 
thence  via  a  given  carrier  and  connections  "to  "  station,  con- 
signed to  B.,  an  ambiguity  as  to  destination  existed  which  could  be 
explained  by  parol  testimony. 

flame — Liability  for  Negligence  of  Connecting  Carrier. 

2.  In  an  action  for  damages  flowing  from  the  failure  of  the  carrier  of 
Hvestock  to  stop  over  at  a  certain  station  for  the  purpose  of  feeding,  ac- 
cording to  established  custom,  the  carrier  could  not  escape  liability  by 
proof  that  the  cause  of  action  arose  after  the  shipment  was  taken  over 
by  a  connecting  carrier,  where  the  shipper  was  charged  through  rates 
from  the  point  of  shipment  in  Montana  to  destination  in  another  state, 
its  liability  in  this*  respect  being  unaffected  by  the  fact  that  the  per- 
son in  charge  of  the  stock  signed  a  new  contract  with  the  connecting 
carrier. 

8ame — ^Livestock — ^Failure  to  Stop  and  Feed — Custom — Evidence. 

3.  Where  a  contract  for  the  shipment  of  livestock  was  made  with  refer- 
ence to  a  custom  not  mentioned  therein,  to  stop  over  at  a  certain  point 
for  feeding,  proof  of  the  custom  was  admissible  for  the  purpose  of 
ascertaining  the  intent  or  understanding  of  the  parties,  and  was  not 
objectionable  as  tending  to  vary  by  parol  the  terms  of  the  writing. 

OttBtom. — Evidence. 

4.  While  usage  or  custom  cannot  make  a  contract  where  none  has 
been  made,  general  usage  affecting  any  branch  of  business  furnishes 
good  evidence  of  what  is  regarded  as  right  and  reasonable  in  the 
premises. 

Pleading  and  Praetice— Admissions — What  may  Constitute. 

6.  An  allegation  in  an  answer  that  a  fact  stated  in  the  complaint 
is  true,  or  the  affirmative  statement  therein  of  a  fact  which  is  likewise 
pleaded  in  the  complaint,  is  an  admission  of  the  truth  of  the  allega^ 
tion  of  the  complaint,  and  proof  thereof  is  not  necessary. 

Carriers — Livestock — Authority   of    Attendant — Jury    Question. 

6.  Held,  that  the  question  whether  the  person  in  charge  of  a  livestock 
shipment,  or  "shipper,"  so  styled  by  plaintiff,  had  ostensible  authority 
to  direct  the  conductor  in  charge  of  the  train  not  to  stop  for  feeding 
at  a  certain  station,  contrary  to  an  established  custom,  or  was  acting 
as  a  mere  special  agent  with  no  other  authority  than  to  act  as  attend- 
ant, was  one  for  determination  by  the  jury. 

fiame — Notice  of   Claim   of   Loss — Secondary   Evidence — Harmless    Error. 

7.  Where  there  was  a  valid  proof  of  service  of  notice  of  claim  for 
loss  on  the  connecting  carrier  within  the  time  fixed  by  the  contract 
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of  carringe,  error  in  admitting  secondary  evidence  thereof,  without 
demand  on  defendant  to  prodnee  the  original,  waa  not  prejuctieial. 

Same — ^Purpose  of  Notice  of  Claim  of  Loss — Measure  of  Damages. 

8.  The  notice  of  claim  of  loss  sustained  in  transportation  by  a  ship- 
per of  livestock  is  to  enable  the  carrier  to  make  investigation  as  to 
the  situation  and  conditions  existing  at  the  time  and  in  order  that 
there  may  be,  no  unreasonable  delay  in  bringing  action,  and  does  not 
bar  recovery  of  a  larger  amount  than  that  stated  in  it,  except,  per- 
haps, where  the  sum  claimed  has  been  tendered  in  settlement. 

Appeal  from  District  Court,  YeUowstone  County;  Oeorge^  W, 
PiersoUf  Judge, 

Action  by  Owen  B.  Parham  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  new  trial,  defendant  ap- 
peals.   Beversed  and  remanded. 

Mr.  H.  E.  Field,  of  the  Bar  of  Illinois,  and  Mr.  Geo.  W. 
Farr,  for  Appellant,  submitted  a  brief;  Mr.  Farr  argued  the 
cause  orally. 

What  is  the  liability  of  the  appellant  railway  company  for 
not  stopping  the  shipment  in  question  at  Stockdale  for  feeding 
purposes!  Beoovery  is  sought  under  the  Act  of  Congress  gen- 
erally known  as  the  Carmack  Amendment  of  June  29,  1908,  83 
subsequently  amended.  This  amendment  only  imposes  liability 
for  some  default  in  a  carrier's  common-law  duty,  and  not  lia- 
bility in  an  insurer.  (Adams  Express  Co,  v.  Croninger,  226 
U.  S.  491,  44  L.  B.  A.  (n.  s.)  257,  57  L.  Ed.  314,  33  Sup.  Ct. 
Eep.  148;  Chicago  etc.  By.  Co.  v.  La;tta,  226  U.  S.  519,  57 
L.  Ed.  328,  33  Sup.  Ct.  Rep.  155  [see,  also,  Rose's  U.  S.  Notes].) 

It  was  never  intended  that  the  Carmack  Amendment  should 
make  the  initial  carrier  absolutely  liable,  independent  of  negli- 
gence, but  it  merely  permits  the  shipper  to  recover  without  the 
burden  of  locating  the  particular  company  negligent,  and  to 
annul  stipulations  usual  in  bills  of  lading  limiting  liability  of  con- 
necting carriers  to  damages  on  their  own  lines.  (Pecos  dt  N.  T. 
By.  Co.  V.  Meyer  (Tex.  Civ.  App.  93),  155  S.  W.  309.) 

In  an  action  under  the  Carmack  Amendment,  the  plaintiff 
must  produce  the  bill  of  lading,  if  one  was  issued,  or  he  cannot 
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recover.  {Burtless  v.  Oregon  S.  L.  By.  Co.,  180  HI.  App.  249.) 
The.  bill  of  lading  issued  to  Farmington  only,  at  which  point  an- 
other bill  of  lading  was  issued  by  the  Bock  Island  &  Pacific  Bail- 
way  Company  for  the  carriage  of  the  sheep  to  Chicago,  Illinois. 
This  was  a  new  contract  entirely  separate  and  independent  of 
that  entered  into  with  the  appellant  railway  company,  and  one  to 
which  that  company  was  not  a  party.  We  submit  that  the  obli- 
gation of  the  Chicago,  Milwaukee  &  St.  Paul  Bailway  Company 
ceased  when  the  sheep  reached  Farmington.  {Barrett  v. 
Northern  Pac.  By.  Co.,  29  Idaho,  139,  157  Pac.  1016 ;  Parker- 
Bell  Lumber  Co.  v.  Great  Northern  By.  Co.,  69  Wash.  123,  41 
ii.  B.  A.  (n.  s.)  1064,  124  Pac.  389.)  The  liability  of  the  ini- 
tial -carrier  cannot  be  extended  beyond  the  contract,  evidenced 
by  the  bill  of  lading,  to  deliver  the  shipment  at  the  place  of 
destination  therein  named.  (Parker-Bell  Luniber  Co.  v.  Cfreat 
korthem  By.  Co.,  supra;  Boss  v.  Maine  Cent.  B.  Co.,  112  Me. 
%3,  90  Atl.  711.) 

Should  the  court  hold  that  there  was  an  obligation  resting 
upon  the  Chicago,  Bock  Island  &  Pacific  By.  Co.  to  stop  at 
Btockdale,  for  the  failure  of  which  the  appellant  would  be 
responsible,  we  then  submit  that  the  plaintiff  could  not  re- 
cover if  the  person  in  charge  of  the  shipment  (possessing 
the  authority  not  only  presumed  to  be  possessed  by  such  per- 
son, but  also  the  authority  which  appellant  offered  to  prove  he 
Actually  did  possess),  directed  that  the  sheep  be  not  stopped. 
(Wabash  B.  Co.  v.  United  States,  178  Fed.  5,  21  Ann.  Cas.  819, 
iOl  C.  C.  A.  133 ;  Atchison,  T.  &  8.  By.  Co.  v.  United  States, 
178  Fed.  12,  101  C.  C.  A.  140;  Jennings  v.  Qramd  Trunk  By. 
Co.,  127  N.  Y.  438,  28  N.  E.  394;  Armstrong  v.  Chicago  etc. 
By.  Co.,  53  Minn.  183,  54  N.  W.  1059 ;  Hutchinson  on  Carriers, 
2d  ed.,  sees.  84a,  159,  265,  266,  457 ;  Elliott  on  Bailroads,  2d  ed., 
sees.  212,  1408.) 

Wheii  the  shipper  accompanies  the  property,  the  burden  is 
upon  him  of  showing  that  the  damage  did  not  result  from  any 
fault  of  his  own  in  loading  or  caring  for  the  stock,  and,  as  a 
genei*al  rule,  he  must  also  show  such  a  state  of  facts  as  makes 
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out  a  prinux  facte  case  of  negligence  on  the  part  of  the  defend- 
ant (Colsch  V.  Chicago  etc.  By.  Co.,  149  Iowa,  176,  Ann.  Cas. 
1912C,  915,  34  L.  R.  A.  (n.  b.)  1013,  127  N.  W.  198;  4  EUiott 
on  Railroads,  2d  ed.,  1549.) 

Mr.  F.  B.  Beynolds,  for  Respondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

The  plaintiff,  haying  directed  the  shipment  to  stop  at  Stock- 
dale,  it  was  the  duty  of  defendant  company  and  its  connecting 
carrier  to  comply  with  such  directions,  even  though  not  included 
within  the  express  written  contract.  (Rev.  Code,  sec.  5307 ;  10 
C.  J.  81-83 ;  8t.  Louis  &  8.  F.  By.  Co.  v.  Wm.  Bondies  &  Co. 
(Okl.),  166  Pac.  179 ;  By  an  v.  Great  Northern  By.  Co.,  90  Minn. 
12,  95  N.  W.  758 ;  Wente  v.  Chicago  etc.  B.  Co.,  79  Neb.  179,  15 
L.  R.  A.  (n.  s.)  756,  115  N.  W.  859;  Fort  Worth  etc.  By.  Co.  v. 
Caruthers  (Tex.  Civ.),  157  S.  W.  238;  Sharp  v.  Clark,  13  Utah, 
610,  45  Pac.  566 ;  AtcMson  etc.  By.  Co.  v.  Schriver,  72  Kan.  550, 
4  L.  R.  A.  (n.  s.)  1056,  84  Pac.  119;  Colbath  v.  Bangor  etc.  B. 
Co.,  105  Me.  379,  134  Am.  St.  Rep.  569,  74  Atl.  918 ;  Western 
^tc.  B.  Co.  V.  Ea^position  Cotton  MiUs,  81  Ga.  522,  2  L.  R.  A. 
102,  7  S.  E.  916;  Wright  etc.  Wire  Cloth  Co.  v.  Warren,  177 
Mass.  283,  58  N.  E.  1082;  Pavitt  v.  Lehigh  Valley  B.  B., 
153  Pa.  St  302,  25  Atl.  1107 ;  Texas  &  N.  0.  B.  Co.  v.  Bavis- 
Fowler  Co.,  63  Tex.  Civ.  242,  133  S.  W.  309;  Michigan  etc. 
B.  Co.  V.  Day,  20  111.  375,  71  Am.  Dec.  278.) 

The  Carmack  Amendment  provides  that  the  carrier  "receiv- 
ing property  for  transportation  from  a  point  in  one  state  to  a 
point  in  another  state,  shall  issue  a  receipt  or  bill  of  lading 
therefor,  and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injuries  to  such  property  caused  by  it." 
Thus,  it  will  be  seen  that  the  criterion  of  liability  is  not 
whether  there  was  one  or  more  contracts  in  the  course  of  the 
transportation  or  whether  by  one  company  or  by  two,  but  is 
whether  or  not  the  initial  carrier  received  the  property  for 
transportation  from  a  point  in  one  state  to  a  point  in  another 
state. 
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The  evidence  in  the  case  at  bar  is  undisputed  that  the  ship- 
ment was  delivered  to  the  defendant  company  for  transporta- 
tion to  Chicago,  and  not  to  Farmington.  The  contract  to 
Farmington  was  made  simply  for  the  matter  of  convenience 
between  the  carriers,  and  was  a  matter  over  which  the  shipper 
had  no  control  whatever  and  in  which  he  had  no  interest.  The 
shipment  was  made  upon  the  through  rate  from  Harlowton  to 
Chicago,  which  in  itself  imports  an  undertaking  on  the  part  of 
the  defendant  company  to  transport  the  shipment  to  its  ulti- 
mate destination  at  Chicago.  {Savannah,  F.  &  W,  R.  Co.  v. 
Conxwjercial  Guano  Co.,  103  Ga.  590,  30  S.  E.  555;  Pittsburff 
etc.  R.  Co.  V.  Bryant,  36  Ind.  App.  340,  75  N.  E.  829 ;  Eckle^ 
V.  Missouri  P.  R.  Co.,  112  Mo.  App.  240,  87  S.  W.  99 ;  Mann  v. 
Sir  chard,  40  Vt  326,  94  Am.  Dec.  398.) 

Liability  of  initial  carrier  for  damages  due  to  the  negligence 
of  connecting  carrier  is  not  affected  by  the  fact  that  the  initial 
carrier  issued  a  contract  for  transportation  to  the  end  of  its 
line  only,  and  there  delivered  the  goods  to  connecting  carrier, 
which  made  a  new  contract  for  carrying  the  shipment  over  its 
own  line.  {Louisville  &  N.  R.  Co.  v.  Scott,  219  U.  S.  209,  55 
L.  Ed.  183,  31  Sup.  Ct.  Rep.  171  [see,  also,  Rose's  U.  S.  Notes] ; 
Houston  i&  T.  C.  R.  Co.  v.  Lewis,  103  Tex.  452,  129  S.  W.  594 ; 
Texas  Cent.  Ry.  Co.  v.  Hico  OU  MUl,  62  Tex.  Civ.  620,  132 
S.  W.  381;  Chesapeake  &  Ohio  R.  Co.  v.  National  Bank  of 
Commerce,  122  Va.  471,  95  S.  E.  454;  Atlantic  Coast  Line  R. 
Co,  V.  Riverside  MUls,  219  U.  S.  186,  31  L.  R.  A.  (n.  s.)  7,  5& 
L.  Ed.  167,  31  Sup.  Ct.  Rep.  164  [see,  also,  Rose's  U.  S.  Notes] ; 
Atchison  etc.  Ry.  Co.  v.  Word  (Tex.  Civ.),  159  S.  W.  375.) 

The  custodian  of  a  sheep  shipment  is  a  special  agent,  and  has 
no  authority  except  such  as  is  expressly  conferred  upon  himy 
and  carrier  is  bound,  at  its  peril,  to  ascertain  the  extent  of  his 
authority.  (31  Cyc.  1403;  Southern  Ry.  Co.  v.  Webb,  143  Ala. 
304,  111  Am.  St.  Rep.  45,  5  Ann.  Cas.  97,  39  South.  262 ;  Atchi- 
s<^n  etc.  Ry.  Co.  v.  Watson,  71  Kan.  696,  81  Pac.  499;  Lake 
Shore  etc.  Ry.  Co.  v.  National  Live  Stock  Bank,  178  111.  506,^ 
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53  N.  B.  326;  Fart  Worth  &  D.  C.  Ry.  Co.  v.  CanUhers  (Tex. 
Civ.),  157  S.  W.  238.) 

MR.  JUSTICE  HURLT  delivered  the  opinion  of  the  court. 

Plaintiff  alleges  the  delivery  to  defendant  railway  company 
on  November  18,  1915,  of  five  cars  of  lambs  at  Harlowton^ 
Montana,  for  transportation  to  Chicago,  Illinois,  ''with  stop- 
over at  Stockdale,  Illinois,  for  feeding  purposes,"  and  that  de- 
fendant for  a  valuable  consideration  contracted  to  make  such 
transportation  and  to  deliver  the  lambs  at  their  destination 
over  Hs  own  line  and  the  line  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  and  ' '  issued  a  through  waybill  there- 
for, with  provisions  for  such  stopover,"  all  of  which  was  di- 
rected by  plaintiff  at  the  time  of  such  shipment;  that  in  vio- 
lation of  plaintiff's  orders,  and  contrary  to  the  provisions  of 
said  waybill,  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany willfully  and  negligently  failed  to  l9top  said  sheep  at 
Stockdale,  but  carried  them  through  that  station  to  Chicago 
and  forced  them  on  the  market  in  a  badly  shrunken  condition, 
without  any  opportunity  for  plaintiff  to  finish  them  for  the 
market  or  for  the  sheep  to  regain  the  shrinkage  by  feeding  at 
Stockdale  as  contemplated  by  him  at  the  time  of  shipment. 

The  complaint  further  alleges  that  it  is  customary  in  ship- 
ping sheep  to  the  Chicago  market  from  Montana  points  to  stop 
over  at  some  station  near  Chicago  for  feeding,  in  order  to  allow 
such  sheep  to  regain  flesh  lost  by  shrinkage  and  to  be  finished 
for  the  Chicago  market ;  that  sheep  are  commonly  fed  at  Stock- 
dale  for  that  purpose,  and  that  it  was  the  object  of  plaintiff 
in  stopping  said  sheep  at  said  station  that  they  be  fed  for  the 
purposes  above  mentioned,  all  of  which  was  and  is  known  by 
said  railway  companies.  It  is  further  alleged  that  the  lambs 
were  unloaded  in  the  stockyards  at  Chicago  before  plaintiff  had 
any  knowledge  that  they  had  not  been  stopped  at  said  station 
of  Stockdale,  and  that  because  such  stockyards  were  in  quaran- 
tine, it  was  impossible  to  withdraw  the  lambs  therefrom  for 
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feeding  purposes,  and  therefore  that  said  lamhs  could  be  dis- 
posed of  in  no  other  manner  than  by  sale  upon  the  market  for 
slaughtering  purposes.  The  complaint  contains  allegations  as 
to  the  shrinkage  asserted  to  have  been  lost  and  as  to  the  gain 
in  weight  which  would  have  been  made  by  the  lambs,  had  they 
been  fed  at  Stockdale,  and  contains  appropriate  allegations  as 
to  the  damages  claimed  to  have  been  sustained  by  the  plaintiff. 

The  answer  alleges  that  the  only  contract  entered  into  be- 
tween the  plaintiff  and  the  defendant  for  the  shipment  of  the 
sheep  was  one  in  writing  denominated  as  exhibit  ''A."  Fur- 
ther answering,  the  defendant  admits  that  the  sheep  were  not 
stopped  at  said  feeding  station,  and  that  they  were  carried  on 
directly  to  the  stockyards  at  Chicago,  and  alleges  that  the 
failure  to  stop  the  sheep  at  said  station  was  at  the  special  in- 
stance and  request  of  the  plaintiff,  his  agents,  servants,  and 
€mployees  in  charge  of  the  sheep  at  said  time  and  place,  who 
specifically  requested  and  demanded  of  the  Chicago,  Bock 
Island  &  Pacific  Railway  Company,  before  the  sheep  arrived  at 
Stockdale,  that  the  sheep  should  not  be  stopped  at  that  point, 
but  should  pass  on  directly  to  the  stockyards  at  Chicago. 
There  are  other  allegations  averring  due  care  in  handling  the 
sheep  and  full  compliance  with  the  contract,  which,  however, 
in  view  of  the  issues  presented,  it  is  not  necessary  to  discuss. 

The  defendant  denies  the  allegations  as  to  the  custom  in  stop- 
ping sheep  consigned  to  the  Chicago  market,  at  Stockdale,  but 
admits  that  sheep  that  are  shipped  to  Chicago  for  that  market 
are  often  fed  there.  The  answer  further  alleges  that,  had  it 
not  been  for  the  request  and  demand  of  the  plaintiff,  his  agents, 
servants  and  employees,  upon  the  Chicago,  Roek  Island  & 
Pacific  Railway  Company,  the  said  sheep  would  have  been 
estopped  and  unloaded  for  feeding,  and  that  by  reason  of  such 
request  the  plaintiff  is  now  estopped  from  asserting  or  making 
<daim  for  damages  by  reason  of  any  loss,  damage  or  injury  be- 
cause of  the  failure  to  stop  the  shipment  there.  The  defendant 
otherwise  denies  the  material  allegations  of  the  complaint  and 
further  alleges  that  plaintiff  did  not  present  his  claim  for  any 
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alleged  loss  in  writing  or  otherwise,  within  four  months  after 
«aid  alleged  injury  or  damage,  as  required  by  the  contract 
exhibit  "A.*'  The  contract,  exhibit  **A,"  recites  the  delivery 
of  the  sheep  to  the  defendant  railway  company  and  contains 
this  provision:  ** Which  said  livestock  has  been  received  by  said 
company  for  transportation  over  its  lines  from  Harlowton  sta- 
tion to  Parmington,  Minn.,  station,  thence  to  be  forwarded  via 

<5/o  C.,  R.  S.  &  P.  Ry.  Co.  and  connections  to ,  consigned 

to  Walter  Dunbar,  upon  the  following  terms  and  conditions.** 

The  contract  further  contained  a  provision  that  no  claim  for 
loss,  injury,  or  damage  to  the  livestock,  nor  for  delay  or  decline 
in  the  market,  should  be  valid  unless  presented  to  the  company 
in  writing  within  four  months.  This  contract  was  signed  by 
W.  T.  Hart,  agent  of  the  railway  company,  and  by  one  J.  McD. 
Hervey,  ** Person  in  Charge  of  Stock";  also  **0.  B.  Parham, 
Shipper,  by  R.  E.  Gruwell."  The  only  recital  in  the  contract 
as  to  the  destination  of  the  sheep  is  the  one  hereinbefore 
quoted,  and  nothing  is  said  concerning  stopover  privileges  at 
Stockdale.  It  appears,  however,  that  waybills  which  were  in- 
troduced in  evidence,  issued  at  Harlowton,  contain  recitals  that 
the  sheep  were  to  be  shipped  from  Harlowton  to  Farmington, 
Minnesota,  consigned  to  Walter  Dunbar,  Chicago,  Illinois,  care 
of  **C.,  R.  I.  &  P.  Railway  Company,"  and  each  thereof  con- 
tained this  clause:  "Stop  to  feed  at  Stockdale,  HI." 

R.  E.  Oruwell,  a  witness  for  the  plaintiff,  testified  that  he 
was  the  agent  who  attended  to  the  billing  of  the  shipment,  and 
that  the  sheep  were  "delivered  to  the  railway  company  at  Har- 
lowton to  be  shipped  to  Chicago;  that  is,  they  were  billed  to 
Chicago  and  fed  in  transit  at  Stockdale.  Such  were  the  direc- 
tions given  by  me  to  the  billing  clerk  at  the  time.  I  got  my 
-directions  as  to  the  shipment  from  Mr.  Parham." 

Testimony  was  received  as  to  a  custom  of  stopping  at  Stock- 
dale  for  the  purposes  alleged  in  the  complaint,  and  also  testi- 
mony as  to  the  shrinkage  and  gain  in  weight  as  alleged  in  the 
pleadings,  and  as  to  plaintiff's  damages.  The  plaintiff,  in  addi- 
tion,  introduced  in  evidence  the  contract,  exhibit  "A/' attached 
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to  the  complaint,  and  the  waybills  issued  by  each  carrier.  It 
also  appears  from  the  testimony  that  neither  Mr.  Parham  nor 
Mr.  Gruwell  accompanied  the  shipment,  but  that  Hervey  and 
one  Schmeling  did  so.  Mr.  Parham  testified:  *' These  two  per- 
sons accompanied  the  sheep  as  shippers."  When  the  sheep  ar- 
rived at  Farmington,  a  new  shipping  contract  was  entered  into 
on  behalf  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, signed  by  0.  B.  Parham,  by  Hervey,  ** Shipper's  Agent." 
In  connection  therewith  Mr.  Parham  testified:  "Mr.  Hervey 
signed  the  contract,  Plaintiff's  Exhibit  'A,'  in  my  behalf." 

After  the  plaintiff  rested,  the  defendant  sought  to  show  by 
the  testimony  of  Gteorge  Schmeling,  above  referred  to,  direc- 
tions purporting  to  have  been  given  by  Hervey  to  the  conductor 
to  the  effect  that  the  shipment  should  not  be  stopped  at  Stock- 
dale.  This  testimony  the  court  excluded  and  the  defendant 
then  made  the  following  offer  of  proof: 

**Mr.  Farr:  The  defendant  now  offers  to  show  by  the  witness 
on  the  stand,  and  that  the  said  witness  would  testify,  that 
J.  McD.  Hervey  was  the  person  in  charge  of  the  shipment  of 
sheep  in  question  from  Harlowton,  Montana,  to  Chicago,  Illi- 
nois ;  that  he  was  placed  in  charge  of  said  sheep  by  the  owner, 
0.  B.  Parham,  through  R.  E.  Qruwell,  agent  of  the  owner;  that 
R.  E.  Gruwell,  at  the  time  of  the  placing  of  the  said  J.  McD. 
Hervey  in  charge  of  the  sheep,  had  express  authority  from 
0.  B.  Parham  to  place  the  said  Hervey  in  charge  of  the  sheep ; 
that  before  the  sheep  arrived  at  Stockdale  the  said  J.  McD. 
Hervey  was  the  person  in  charge  of  the  sheep,  and  requested 
and  demanded  the  conductor  in  charge  of  the  train  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company  not  to  stop  said 
sheep  at  Stockdale,  but  to  go  on  through  without  stop,  to  Chi- 
cago," etc. 

The  defendant  also  offered  to  prove  by  the  conductor  in 
charge  of  the  train  that  Hervey  had  given  directions  not  to 
stop  the  sheep  at  Stockdale,  but  to  take  them  on  to  Chicago. 
The  offer  of  proof  was  similar  to  that  made  when  the  witness 
Schmeling  was  on  the  witness-stand.    The  offered  evidence  was 
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^xdnded.  Plaintiff  recovered  judgment,  and  from  the  judg- 
ment, and  an  order  denying  its  motion  for  a  new  trial,  defend- 
ant  has  appealed. 

The  written  contract  made  at  Harlowton  does  not  recite  that 
tl]  the  sheep  were  consigned  to  Chicago,  but  states:  *' Which 
said  livestock  has  been  received  by  said  coni'pany  for  transpor- 
tation from  Harlowton  station  to  Farmington,  Minn.,  station, 
thence  to  be  forwarded  via  c/o  C,  B.  S.  &  P.  Ry.  Co.  and  con- 
nections to  ,   consigned  to  Walter  Dunbar,"   etc.    This 

created  an  ambiguity,  which  we  think  the  plaintiff  was  entitled 
to  explain  by  parol  testimony,  to  show  that  the  sheep  were 
consigned  to  Dunbar  at  Chicago,  if  such  was  the  fact,  and  it 
is  apparent  from  a  reading  of  the  clause  that  it  was  the  inten- 
tion of  the  shipper  and  the  railway  company  that  the  sheep 
should  go  forward  to  their  ultimate  destination  from  Farming- 
ton,  via  the  C,  B.  S.  &  P.  By.  Ca  That  this  was  the  intention 
both  of  plaintiff  and  of  the  defendant  is  made  apparent  by  the 
provisions  of  the  waybills,  which,  while  not  a  part  of  the  con- 
tract, afford  evidence  of  what  was  the  agreement.  These,  as 
before  indicated,  contain  recitals  that  the  sheep  are  to  be 
shipped  from  Farmington,  via.  the  C,  B.  etc.  By.  Co.,  to  Chi- 
cago. We  think  the  court  was  justified  in  treating  the  ship- 
ment as  one  from  Harlowton  to  Chicago,  to  be  handled  by 
defendant  and  its  connecting  carrier. 

The  shipment  being  a  through  shipment  from  Harlowton 
[2]  over  the  line  of  defendant  and  its  connections,  the  de- 
fendant may  not  avoid  liability  by  proof  that  the  cause  of 
action  arose  after  the  shipment  was  taken  by  the  defendant's 
connecting  carrier.  The  fact  that  the  shipper's  agent  or  per- 
son in  charge  of  the  shipment  signed  a  new  contract  at  Farm- 
ington with  defendant's  connecting  carrier  does  not  change  the 
situation,  and  this  particularly  in  view  of  the  charging  of  the 
through  rate  from  Harlowton  to  Chicago.  (Missouri  etc.  R. 
Co.  V.  Word,  244  U.  S.  383,  61  L.  Ed.  1213,  37  Sup.  Ct.  Bep. 
617;  Savannah  etc.  R.  Co.  v.  Commercial  Otuino  Co.,  103  Ga. 
590,  30  S.  E.  555 ;  Pittsburg  etc.  R.  Co.  v.  Bryant,  36  Ind.  App. 
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340,  75  N.  E.  829 ;  EcJdes  v.  Missouri  P.  R,  Co.,  112  Mo.  App- 
240,  87  S.  W.  99;  LouisvUle  dk  N.  B.  Co.  v.  Scott,  219  U.  S. 
209,  55  L.  Ed.  183,  31  Sup.  Ct.  Bep.  171  [see,  alao,  Rose's  17.  S. 
Notes] ;  Houston  &  T.  C.  R.  Co.  v.  Letuis,  103  Tex.  452,  129 
S.  W.  594;  Chesapeake  dt  0.  Ry.  y.  National  Bank  of  Com^ 
merce,  122  Va.  471,  95  S.  B.  454.) 

It  is  asserted  by  the  appellant  that,  the  contract  being  silent 
[3]  as  to  stopping  the  shipment  at  Stockdale,  to  regain  the 
shrinkage,  etc.,  plaintiff's  evidence  that  such  was  the  custom 
is  an  attempt  to  vary  by  parol  the  terms  of  tiie  written  eon- 
tract.    Our  statute  provides: 

Section  7887,  Revised  Codes,  subdivision  12:  ''Evidence  may 
be  given  upon  a  trial  of  the  following  facts :  •  •  •  Usage, 
to  explain  the  true  character  of  an  act,  contract  or  instrument^ 
where  such  true  character  is  not  otherwise  plain;  but  usage  i* 
never  admissible,  except  as  an  instrument  of  interpretation.'^ 

Section  7877:  "For  the  proper  construction  of  an  instru- 
ment,  the  circumstances  under  which  it  was  made,  including 
the  situation  of  the  subject  of  the  instrument  and  of  the  par- 
ties to  it,  may  also  be  shown,  so  that  the  judge  be  placed  ia. 
the  position  of  those  whose  language  he  is  to  interpret" 

If,  as  the  testimony  discloses,  it  is  the  custom  to  stop  Montana 
shipments  of  stock  to  Chicago  at  Stockdale  for  feeding,  the 
plaintiff  is  not  attempting  to  vary  the  terms  of  the  contract, 
but  to  explain  and  interpret  the  intention  of  the  parties. 

''Evidence  of  usage  or  custom  is  not  considered  in  the  nature 
of  parol  evidence  to  contradict  or  vary  the  legal  import  of  a  writ- 
ten agreement,  but  is  received  for  the  purpose  of  ascertaining 
the  intent  and  understanding  of  parties,  by  their  contracts,- 
which  are  made  with  reference  to  such  usage  or  custom.  The 
use  of  such  evidence  is  confined,  however,  to  cases  where  the; 
intent  is  not  clearly  expressed  in  the  contract,  for  it  is  to  be 
remembered  that  usage  cannot  make  a  contract  where  there  is 
[4]  none.  Where  there  is  an  absence  of  clear  stipulations  in 
contracts,  the  usage  may  be  proved  to  show  the  ap;(;ual  jbatent 
and  purpose   of   the   parties.    General   usage    affecting   any 
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branch  of  business  furnishes  good  evidence  of  what  is  regarded 
as  right  and  reasonable  in  that  respect 

'^  Where  a  custom  does  not  contradict  or  is  not  inconsistent 
with  the  terms  of  a  contract,  it  may  be  invoked  to  introduce  a 
new  element  not  expressly  employed  in'  the  contract  and  in  ref- 
erence to  which  the  parties  are  presumed  to  have  contracted. 
The  reason  is  that,  where  there  is  nothing  in  a  contract  to  ex- 
clude tile  inference,  the  parties  will  be  presumed  to  have  con- 
tracted in  reference  to  customs  and  usages  prevailing  in  the 
particular  business  and  applicable  to  the  contract  in  question. 
In  other  words,  a  custom  or  usage,  consistent  with  the  terms  of 
the  contract,  peculiar  to  the  subject  matter  thereof,  known  to 
the  parties,  and  probably  intended  to  be  included  in  the  con- 
tract, as  shown  by  their  situation  and  purposes,  the  nature  of 
the  subject  matter  and  the  attendant  circumstances  may  be 
shown  as  an  aid  to  the  interpretation  of  a  contract"  (Para- 
graphs 1706  and  1721,  Elliott  on  Contracts.) 

In  our  view,  the  waybills  are  not,  strictly  speaking,  a  part  of 
the  contract,  but. giving  effect  to  section  7877,  supra,  the  plain- 
tiff averring  a  custom  of  stopping  shipments  at  Stockdale  for 
feeding  purposes,  was  entitled  to  show  that  such  custom  existed, 
for  the  purpose  of  showing  the  real  character  of  the  transac- 
tions had.  Further  light  is  thrown  upon  the  situation  by  the 
answer  of  the  defendant,  in  which  it  is  alleged  that  ''had 
it  not  been  for  the  request  and  demand  made  by  the  plaintiff's 
shippers,  agents,  servants,  and  employees  as  aforesaid,  upon  the 
Chicago,  Bock  Island  &  Pacific  Railway  Company,  not  to  stop 
said  sheep  at  said  station  of  Stockdale,  Illinois,  the  said  sheep 
would  have  been  stopped  there  and  unloaded  for  feeding." 

While  the  answer  elsewhere  denies  that  it  was  the  intention 
[5]  of  the  parties  that  the  stock  were  to  be  fed  at  Stockdale,  as 
said  in  the  case  of  O'Donnell  v.  Butie,  44  Mont.  97, 119  Pac.  281 : 
''An  allegation  in  an  answer  that  a  fact  stated  in  the  complaint 
•  •  •  is  true,  or  the  affirmative  statement  in  the  answer  of 
a  fact  which  is  likewise  pleaded  in  the  complaint,  is  an  admis- 


604  Pabham  v.  Chicago  etc.  Ry.  Co.      [Mar.  T.  '20 

sion  of  the  tnith  of  the  allegation  of  the  complaint,  and  proof 
is  not  necessary." 

As  to  the  authority  of  the  person  in  charge  of  the  stock  to 
[6]  give  directions  for  its  handling,  we  have  not  been  cited  to 
a  case  directly  in  point,  and  have  been  unable  to  find  any  such 
in  our  own  investigations^  The  contract  does  not  fix  his  duties, 
nor  furnish  any  statement  as  to  the  authority  conferred  upon 
him.  The  contract  designates  him  as  "person  in  charge  of 
stock.''  Mr.  Parham,  the  plaintiff,  testified  that  Hervey  and 
Schmeling  went  with  the  sheep  as  "shippers."  Hervey,  the 
"person  in  charge  of  stock,"  signed  the  new  contract,  made  at 
Parmington,  in  the  name  of  Mr.  Parham.  In  connection  there- 
with Mr.  Parham  testified:  "He  signed  in  my  behalf." 

One  Weitz,  station  agent  of  the  Bock  Island  at  Stockdale, 
and  in  charge  of  the  stockyards  there,  whose  deposition  was 
taken  in  behalf  of  plaintiff,  by  whom  it  was  offered  in  evidence, 
testified:  "I  received  notice  that  these  five  carloads  of  lambs 
were  to  stop  at  Stockdale  on  that  date  from-  my  foreman  at 
Stockdale.  I  was  afterward  told  that  they  were  not  to  feed, 
and  that  the  man  in  charge  had  ordered  them  to  go  through. 
I  am  not  sure  from  whom  I  received  that  information,  but 
think  it  was  from  the  telegraph  operator  at  Stockdale." 

The  plaintiff  offered  in  evidence  a  letter  of  W.  O.  Bunger, 
general  superintendent  of  freight  claims  for  the  Rock  Island 
Railway,  which  contained  this  statement:  "Furthermore,  it  ap- 
pears that  the  man  in  charge  of  shipment  requested  that  the 
same  be  forwarded  through  to  destination  without  unloading 
at  Stockdale,  and  such  being  the  case  you  will  readily  under- 
stand this  company  was  in  no  way  responsible  for  the  shipment 
having  passed  through  Stockdale  without  having  been  un- 
loaded." Mr.  Weitz,  testifying  for  the  plaintiff,  further  stated 
with  reference  to  custom  and  handling  of  sheep  at  Stockdale: 
"The  owner  determines  whether  or  not  they  stop.  •  •  • 
The  owner  usually  determines  how  long  the  sheep  shall  remain 
at  the  feeding  station.    *    *    *    In  the  absence  of  the  owner, 
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I  take  orders  from  whoever  was  in  charge  of  them."  All  of 
the  foregoing  wae  a  part  of  plaintiff's  case  in  chief. 

On  its  case,  defendant's  witness  Dietrick,  conductor  for  the 
Bock  Island,  in  charge  of  the  train  handling  this  shipment 
through  Stockdale,  testified:  ''I  have  handled  livestock  trains 
of  western  livestock  from  Alontana  points  to  the  Chicago 
market  off  and  on  for  seven  years.  In  most  cases  in  the  ship- 
ment of  stock  there  is  some  person  in  charge  of  the  shipment, 
and  as  conductor  of  the  train  I  receive  my  instructions  and 
directions  as  to  the  handling  of  the  sheep,  when  the  owner  is 
not  along,  from  the  man  in  charge." 

The  trial  court,  as  above  noted,  excluded  evidence  as  to  any 
directions  given  by  Hervey  to  the  conductor  concerning  stop- 
ping the  sheep  at  Stockdale,  upon  the  ground  that  he  was  a 
mere  special  agent  of  the  plaintiff,  and  had  no  authority  to  give 
orders  concerning  its  diversion  or  handling. 

Respondent  cites  us  to  the  following  authorities  in  support 
of  his  contention  that  the  custodian  of  a  shipment  is  a  mere 
special  agent,  and  has  no  authority  except  such  as  is  expressly 
conferred  upon  him,  and  that  the  carrier  is  bound,  at  its  peril, 
to  ascertain  the  extent  of  his  authority :  31  Cyc.  1403 ;  Southern 
By.  Co.  V.  Webb,  143  Ala.  304,  111  Am.  St.  Rep.  45,  5  Ann.  Cas. 
97,  39  South.  262;  Atchison  etc.  By.  v.  Watson,  71  Kan.  696, 
81  Pac.  499;  Lake  Shore  etc.  By,  Co.  v.  Natumal  Live  Stock 
Bank,  178  111.  506,  53  N.  E.  326 ;  Ft.  Worth  &  D.  By.  Co.  v. 
Caruthers  (Tex.  Civ.  App.),  157  S.  W.  238. 

In  Southern  By.  Co.  v.  Webb,  supra,  plaintiff,  the  owner  of 
hogs,  consigned  the  same  to  Atlanta,  Qeorgia.  Robinson,  his 
employee,  who  delivered  the  hogs  to  the  railway  company  for 
shipment,  at  the  time  of  delivery  entered  into  a  contract  differ- 
ing from  that  made  by  plaintiff  with  the  railway  company, 
changing  their  destination  and  the  name  of  the  consignee.  It 
was  shown  that  Robinson's  duties  were  simply  to  deliver  the 
hogs  to  the  railway  company  and  that  he  was  without  any  other 
authority.    The  court  held  he  was  a  mere  special  agent,  and 
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that  the  company  was  charged  with  knowledge  of  the  extent  of 
his  authority. 

In  Atchison  etc.  By.  Co.  v.  Watson,  supra,  Watson,  the  owner 
of  cattle,  shipped  the  same  to  St.  Louis  from  a  point  in  Kansas, 
and  for  damages  by  reason  of  a  delay  in  handling  the  shipment 
he  brought  action.  It  was  shown  that  a  son  of  the  plaintiff 
accompanied  the  cattle,  and,  at  the  time  they  were  loaded  upon 
the  ears,  signed  his  father's  name  to  a  printed  contract  pur- 
porting to  be  that  under  which  the  shipment  was  made,  and 
to  supersede  any  prior  agreement.  The  terms  of  this  written 
contract  precluded  a  recovery,  if  the  son  executed  it  under  such 
circumstances  as  to  bind  the  plaintiff.  The  defendant  contended 
that  under  the  admitted  facts  the  son  was  the  father's  agent 
for  that  purpose,  or  at  all  events  the  company  was  justified  in 
80  treating  him,  and  that  the  court  should  have  so  instructed. 
On  appeal  the  supreme  court  held  the  question  of  authority  of 
the  son  was  for  the  jury's  determination. 

In  Lake  Shore  By.  Co.  v.  National  Livestock  Co.,  s%ipra,  it 
is  merely  held  that,  where  a  purchasing  agent  consigns  cattle 
bought  by  him  to  his  principal,  he  cannot  afterward,  while  they 
are  in  transit,  change  their  destination,  nor  confer  a  right  to 
make  such  change  on  another. 

In  the  case  of  Fort  Worth  cfe  Denver  By.  Co.  v.  Caruihers, 
supra,  Garuthers  had  shipped  cattle  from  a  point  in  New  Mex- 
ico consigned  to  Fort  Worth,  Texas.  The  first  carrier  con- 
veyed the  cattle  to  Amarillo,  and  from  there  they  were  taken 
by  another  carrier  to  Fort  Worth.  The  owner  contended  that 
at  the  time  of  shipping  the  cattle  it  was  agreed  that  they  should 
be  stopped  at  Amarillo,  to  await  his  further  instructions  before 
taking  them  on  to  Fort  Worth,  so  that  he  might  avail  himself 
of  other  markets  if  the  Fort  Worth  market  was  not  satis- 
factory. It  appeared  from  the  evidence  that  at  Amarillo  the 
connecting  carrier  insisted  on  taking  the  cattle  forward  over 
the  protest  of  the  person  in  charge  of  the  stockyards;  also,  that 
the  cattle  were  in  charge  of  one  Davis  as  caretaker,  and  that 
Davis  finally  signed  a  new  bill  of  lading  for  the  transportation 
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of  the  cattle  from  Amarillo  to  Port  Worth.  In  discussing  the 
oasef,  the  court  said:"'* The  facts  are  practically  undisputed  that 
the  cattle  were  to  be  stopped  at  AmariUo,  and  that  they  were 
mot  to  be  moved  therefrom  until  Caruthers  arrived  or  until  the 
shipper  heard  from  him.  Appellant  knew  of  this  order  from 
the  owner,  and,  when  it  and  the  shipper  shipped  the  cattle,  it 
fcnew  that  it  was  doing  so  witiiout  authority  from  the  owner 
and  o^er  his  direction.  It  was  charged  with  full  knowledge 
of  the  fiicope  of  the  agent's  authority.  It  was  at  least  a  proper 
<|uestion  for  the  jury,  and  if  they  found  that  the  shipper  con- 
sented to  the  shipment  of  the  cattle  over  his  instructions  from 
the  owner,  and  that  appellant  knew  he  was  not  authorized  to  do 
«o,  or  if  he  knew  his  instructions  forbade  his  doing  so,  then 
it  became  a  party  to  the  wrong,  and  cannot  justify  itself  on 
the  ground  that  it  procured  the  consent  of  the  agent  in  charge 
of  the  cattle.  If  the  evidence  made  it  clear  that  the  shipper 
had  authority  to  deliver  the  cattle  for  appellant,  or  that  appel- 
lant did  not  know  that  they  were  to  be  held  at  Amarillo,  then  it 
might  be  contended  that  the  appellant  was  warranted  in  pre- 
suming the  shipper  had  authority  to  reship  the  cattle."  {Oulf 
«tc.  Ry.  Co.  V.  White  (Tex.  Civ.  App.),  32  S.  W.  322.) 

In  Ghdf  etc.  Ry.  Co.  v.  White  (Tex.  Civ.  App.),  32  S.  W. 
322,  White,  the  owner  of  the  cattle,  shipped  the  same  over  the 
line  of  the  defendant  railway  company.  In  his  complaint  he 
did  not  sue  on  a  written  contract,  but  the  defendant  by  answer 
alleged  that  the  cattle  were  shipped  under  written  contracts  ex- 
oeuted  by  the  plaintiff,  acting  through  certain  alleged  agents.' 
The  plaintiff  by  reply  denied  the  authority  of  anyone  to  execute 
the  contracts  referred  to.  The  written  contracts  pleaded  by 
the  defendant  were  shown  to  have  been  executed  in  plaintiff's 
name  by  certain  of  his  employees  sent  by  him  with  the  ship- 
ment of  cattle.  Plaintiff  testified  that  he  sent  said  employees 
to  take  care  of  the  cattle,  and  that  he  paid  the  through  rate 
of  freight  in  advance  to  the  first  carrier,  and  that  he  gave  his 
employees  no  authority  to  sign  any  contracts.  When  the  cattle 
reached  Fort  Worth  they  were  delivered  to  the  defendant  rail- 
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way  company  under  contracts  then  aigned  by  the  employees. 
The  court  said:  ''If  it  had  been  made  clearly  to  appear  that 
the  employees  who  accompanied  the  cattle  had  authority  to 
deliver  them  to  appellant  for  shipment,  then  authority  to  ex- 
ecute the  written  contracts  of  shipment  might  be  presumed. 
(Bycm  V.  Raxlwwy  Co.,  65  Tex.  13  [57  Am.  Rep.  589].)  But  in 
this  respect  the  case  does  not  appear  to  be  well  developed.  In 
fact,  it  is  not  definitely  shown  by  whom  the  cattle  were  de- 
livered to  appellant.  We  therefore  think  the  court  erred  in 
assuming  that  the  contracts  were  executed  by  appellee's  author- 
ity, and  hold  that  that  question  should  have  been  submitted  to 
the  jury.  In  so  ruling,  we  do  not  mean  to  say  that  the  evidence 
bearing  on  the  question  will  not  support  a  finding  that  the  au- 
thority existed.  We  are  aware  of  the  rule  that  holds  that, 
although  no  express  authority  be  given  to  do  a  particular  act, 
yet,  if  such  act  be  within  the  apparent  scope  of  the  agent's 
authority,  his  act  will  bind  his  principal.  But  whether  or  not 
the  act  be  within  the  apparent  scope  of  the  authority  given  is, 
it  seems  to  us,  a  question  of  fact  for  the  jury  to  decide."  (See, 
also,  Waldron  v.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077.) 

It  will  be  observed,  from  the  foregoing,  that  in  each  of  the 
cases  cited  the  question  of  the  agent's  authority  and  whether  he 
acted  within  its  apparent  scope  was  held  to  be  a  question  for 
the  jury.  Here  we  also  have  the  testimony  of  Mr.  Parham 
that  Hervey  accompanied  the  stock  as  ^'shipper."  The  trial 
court  adopted  the  view  that  Hervey  was  at  most  a  special  agent. 
We  think,  however,  that  it  cannot  be  said  as  a  matter  of  law 
that  one  who  accompanies  a  stock  shipment,  either  as  "person 
in  charge  of  stock"  or  ''shipper,"  is  necessarily  a  special  agent. 
Under  the  federal  statutes  such  person  is  given  express  author- 
ity to  sign  a  release  to  the  railway  company  from  liability  for 
failure  to  unload  the  shipment  for  rest,  etc.  By  reason  of  his 
conduct  in  contributing  to  the  injury  of  the  stock  in  his 
charge,  it  has  likewise  been  held  that  the  shipper  may  not  re- 
cover for  injury  to  the  shipment.  {Wabash  R,  Co.  v.  United 
States,  178  Fed.  5,  21  Ann.  Cas.  819,  101  C.  C.  A.  133;  Atchi- 
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son  etc.  Ry.  Co,  v.  Vnited  States,  178  Fed.  12,  101  C.  C.  A.  140; 
Kansas  City  etc,  Ry,  Co,  v.  McCunningham  (Tex.  Civ.  App.), 
149  S.  W.  420;  Fort  Worth  &  D,  C.  Ry,  Co.  v.  Fort  Wortli 
Horse  &  M,  Co,  (Tex.  Civ.  App.),  180  S.  W.  1170 j  Jeffries  v. 
C,  B,  &  Q,  Ry,  Co.,  88  Neb.  268, 129  N.  W.  273 ;  Eustrom  v.  N,  P. 
Ry.  Co.,  208  111.  App.  267.) 

The  trial  court  refused  to  give  an  instruction,  tendered  by 
defendant,  to  the  effect  that,  if  Hervey  directed  the  conductor 
in  charge  of  the  train  not  to  stop  the  shipment  at  Stockdale, 
but  to  go  on  through  to  Chicago,  the  plaintiff  should  not  re- 
cover. In  our  view,  upon  the  testimony  cited  herein,  with  no 
testimony  in  contradiction,  Hervey  ostensibly  had  authority  to 
give  such  directions.  However,  if  upon  a  new  trial,  from  the 
evidence  then  adduced,  it  should  appear  that  Hervey *8  au- 
thority was  limited,  this  fact  known  to  the  defendant,  or  the 
conditions  such  that  the  company  should  have  known  he  was  a 
mere  special  agent,  with  no  other  authority  than  to  act  as  a 
mere  attendant,  or  whether  he  disobeyed  instructions,  with 
knowledge  thereof  by  the  railway  company,  or  whether  he 
acted,  if  at  all,  within  the  apparent  scope  of  his  authority,  are 
questions  of  fact  for  determination  by  the  jury.  It  is  con- 
ceded that  Mi*.  Parham  himself,  if  he  had  accompanied  the 
shipment,  could  have  directed  the  same  to  pass  through  Stock- 
dale  without  stopping.  Whether  his  agent  or  ** shipper"  has 
similar  authority  would  ordinarily  be  a  question  for  the  jury. 

Error  is  assigned  because  the  court  received  in  evidence  over 
[7]  defendant's  objection  secondary  evidence  of  notice  of 
claim  of  loss  served  upon  defendant,  without  a  demand  for  the 
production  of  the  original  having  been  made  upon  the  defend- 
ant. This  we  think  was  error.  However,  there  was  valid 
proof  of  service  of  notice  upon  the  Rock  Island  road  within  the 
time  fixed  by  the  contract,  which  in  itself  was  sufficient. 
{NortJiem  Pac,  Ry,  Co.  v.  Wall,  241  U.  S.  87,  60  L.  Ed.  905, 
36  Sup.  Ct.  Rep.  493.)  The  reception  of  this  evidence,  there- 
fore, was  not  prejudicial  to  the  defendant. 
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Error  is  assigned  because,  in  instructing  the  jury  as  to  the 
[8]  measure  of  damages,  the  court  did  not  limit  the  recovery 
to  a  sum  not  exceeding  that  stated  in  the  notice  of  claim.  A. 
notice  of  claim  is  solely  to  put  the  railway  company  on  inquiry^ 
as  to  the  facts  upon  which  the  claim  is  based,  so  that  it  may^ 
be  informed  as  to  the  situation  and  conditions,  at  a  time  when 
the  evidence  may  be  more  easily  investigated,  and  possibly  be> 
fore  recollection  of  the  facts  may  have  disappeared  from  the 
minds  of  those  familiar  therewith,  and  in  order  that  there  may^ 
be  no  unreasonable  delay  in  bringing  actions.  That  a  notice 
of  claim  is  for  a  less  sum  than  the  damage  actually  sustained 
should  be  no  bar  to  recovering  the  larger  amount,  except  pos- 
sibly in  cases  where  the  sum  claimed  has  been  tendered  in  set- 
tlement. (See  Pecos  &  N.  T.  By,  Co.  v.  Holmss  (Tex.  Civ» 
App.),  177  S.  W.  505;  Texas  &  P.  By.  Co.  v.  McMiOen  (Tex^ 
Civ.  App.),  183  S.  W.  773.) 

It  is  also  contended  that  the  court  erroneously  stated  the  law' 
in  other  respects  as  to  the  measure  of  damages.  However,  we 
think  the  instruction  was  not  open  to  either  objection. 

Specifications  of  error  are  assigned  upon  other  instructions,, 
which  we  think  it  not  necessary  to  specifically  discuss,  as  similar 
questions  are  disposed  of  herein. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Beversed, 

Mb.  Chief  JusTicfE  Brantlt  and  Assooiatb  Justices  Holuk 
WAT,  Matthews  and  Coopek  concur. 
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NOYBS  ESTATEf,  Bbspokdent,  v.  OBANITB-ALASEA  00.» 

Appellaj^t. 

(No.  4,458.) 
(Snbmitted  March  Z,  1920.    Decided  April  8,  1020.) 

[180  Pae.  225.] 

Mortgagee — Action  to  Compel  Release — IntefMon.of  Parties — 
Parol  Evidence — Admissibility. 


1.  In  an  action  seeking  the  release  of  a  mortgage,  parol  evidence- 
ivaa  adntiarible  to  show  that  in  addition  to  the  inm  of  money  men- 
tioned in  it  as  being  secured  by  it,  it  was  intended  to  secure  future 
advances  by  the  mortgagee  to  the  mortgagor,  as  well  as  to  secure  de- 
fendant company's  president  against  personal  liability  on  a  promis- 
sory note  made  to  a  third  person  for  the  benefit  of  the  mortgagor. 

Appeal  from  District  Court,  Silver  Bow  County;  Edurin  M. 
Lamb,  Judge. 

Action  by  the  Noyes  Estate,  a  corporation,  against  the 
Granite-Alaska  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Mr.  James  B.  Murray  and  Mr.  J.  P,  EmigTi,  for  Appellant,, 
submitted  a  brief;  Mr.  Murray  argued  the  cause  orally. 

Mr.  E.  B.  Howdl,  for  Bespondent,  submitted  a  brief,  and 
argued  the  cause  orally. 

MR.  tTUSTICE  HUELY  delivered  the  opinion  of  the  court 

The  complaint  in  this  case  alleges  that  on  the  twenty-seventh 
day  of  June,  1917,  the  plaintiff,  being  indebted  to  defendant 
[1]  Granite-Alaska  Company,  for  the  purpose  of  securing 
said  indebtedness  executed  and  delivered  to  said  defendant  a 
certain  mortgage,  and  thereafter  and  on  August  31,  1917,  for 
the  purpose  of  further  securing  said  indebtedness,  delivered  to 
defendant  Daly  Bank  &  Trust  Company  of  Butte  an  assign- 
ment by  which  said  bank  was  authorized  and  directed  to  pay 
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to  said  Granite-Alaska  Company  all  moneys  which  might  be 
paid  into  said  bank  by  the  Anaconda  Copper  Mining  Company 
upon  a  certain  option  for  the  purchase  of  the  interest  of  the 
plaintiff  in  certain  properties.  It  is  further  alleged  that  the 
plaintiff  has  fully  paid  the  indebtedness  secured  by  said  mort- 
gage and  assignment  and  fully  performed  all  the  conditions 
thereof;  that  it  has  demanded  of  the  Granite- Alaska  Company 
a  release  of  said  mortgage  and  a  surrender  of  said  assignment, 
but  that  the  defendant  Granite- Alaska  Company  for  the  space 
of  more  than  seven  days  neglected  and  refused  and  still  neg- 
lects and  refuses  to  discharge  or  release  the  said  mortgage  or 
surrender  the  said  assignment.  For  relief  the  plaintiff  de- 
mands the  sum  of  $100  statutory  penalty  for  failure  to  release 
the  mortgage;  that  the  defendant  Daly  Bank  &  Trust  Com- 
pany be  restrained  from  paying  to  defendant  Granite-Alaska 
Company  any  sum  or  sums  that  may  be  paid  into  said  bank 
upon  said  option;  that  the  defendant  Granite- Alaska  Company 
be  required  to  execute  and  acknowledge  a  release  of  said  mort- 
gage; and  that  said  assignment  be  surrendered  by  the  Daly 
Bank  &  Trust  Company  to  the  plaintiff,  together  with  any  sums 
of  money  which  said  bank  may  receive  upon  said  option  prior 
to  the  date  of  judgment.  The  defendant  Daly  Bank  &  Trust 
Company  entered  no  appearance. 

The  answer  of  the  defendant  Granite-Alaska  Company  ad- 
mits the  delivery  and  execution  of  the  mortgage  to  it  and  the 
delivery  of  the  assignment  to  the  Daly  Bank  &  Trust  Company 
as  alleged  in  the  complaint.  The  answer  further  denies  gener- 
ally each  and  every  allegation  in  the  complaint  except  as  other- 
wise admitted.  For  a  separate  and  affirmative  defense,  said 
defendant  alleges  the  execution  of  the  mortgage  referred  to  in 
plaintiff's  complaint;  that  said  mortgage  was  given  by  plain- 
tiff to  secure  the  payment  of  a  certain  promissory  note  of  the 
Noyes  Estate  to  the  Granite-Aldska  Company,  defendant 
herein,  for  the  sum  of  $25,000  and  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum  from  the  twenty-seventh  day  of 
June,  1917,  until  paid,  and,  further,  for  the  purpose  of  secur- 
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ing  the  defendant  Granite-Alaska  Company  for  any  future  ad- 
vances which .  might  be  made  by  said  defendant  to  the  said 
plaintiff  and  to  secure  T.  J.  Murray,  president  of  said  defend- 
ant, for  any  obligations  that  might  be  incurred  by  him  in  con- 
nection with  the  management  or  financing  of  the  said  Noyes 
Estate,  a  corporation;  that  said  mortgage,  among  other  things, 
contained  provisions  as  follows:  '^This  mortgage  is  given  as 
security  for  the  following  obligations:"  There  is  then  set 
forth  a  copy  of  the  promissory  note  signed  by  plaintiff  in  favor 
of  defendant  Granite-Alaska  Company  for  $25,000,  above  re- 
ferred to,  followed  by  clause  reading:  "(2)  Future  advances 
made  by  the  mortgagee  to  the  mortgagor  not  exceeding  the  sum 
of  one  hundred  and  fifty  thousand  dollars,  with  interest  at 
eight  per  cent   per  annum." 

It  is  further  alleged  that  at  the  time  of  the  execution  of  said 
mortgage  plaintiff  was  indebted  to  the  Penn  Mutual  Insurance 
Company  of  Philadelphia  upon  a  certain  promissory  note  in 
the  sum  of  $150,000,  and  that  the  plaintiff  was  at  said  time 
failing  to  make  the  payments  on  said  obligation  as  required  by 
the  terms  thereof,  and  that  at  the  time  of  the  execution  of  the 
said  mortgage  T.  J.  Murray  was  the  president  and  owner  of  all 
the  capital  stock  of  the  Granite-Alaska  Company  except  two 
shares  thereof ;  that  the  plaintiff  and  its  officers  knew  that  said 
Murray  was  the  president  of  said  defendant  corporation  and  the 
owner  of  such  stock ;  and  that  the  plaintiff  and  its  officers  knew 
that  the  said  Murray,  for  the  purpose  of  securing  the  aforesaid 
loan  from  the  Penn  Mutual  Insurance  Company,  had  extended 
his  personal  credit  to  said  corporation  by  joining  in  the  execu- 
tion of  the  said  promissory  note  to  the  said  Penn  Mutual  Insur- 
ance Company  and  had  become  personally  liable  upon  said  obli- 
gation. It  is  further  alleged  that  it  was  mutually  understood 
and  agreed  by  and  between  the  plaintiff  and  this  defendant 
And  said  Murray  that  the  mortgage  hereinbefore  referred  to 
was  made  and  executed  and  should  stand  as  security  to  said 
defendant  and  to  said  Murray  for  the  payment  of  the  obliga- 
tion incurred  in  the  execution  of  the  aforesaid  note,  and  that 
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the  said  mortgage  should  be  and  remain  in  full  force  and  effeet 
until  the  said  note  to  the  Penn  Mutual  Insurance  Company 
should  be  fully  paid.  It  is  further  alleged  that  by  reason  of  a 
mistake  in  drawing  the  mortgage  the  same  does  not  clearly 
express  the  true  consideration  and  purpose  of  said  mortgage. 
It  is  further  alleged  that  said  note  to  Penn  Mutual  Insurance 
Company  has  never  been  paid,  and  that  by  reason  of  these  facts 
the  obligation  of  the  plaintiff  under  the  said  mortgage  has  not 
been  fully  performed,  and  that  said  mortgage  is  still  in  full 
force  and  effect,  and  that  the  defendant  is  entitled  to  hold  said 
mortgage  to  secure  the  said  T.  J.  Murray.  The  defendant  fur- 
ther alleges  that  it  has  no  interest  in  the  controversy  existing^ 
between  the  plaintiff  and  the  said  Murray  except  as  above  set 
forth,  and  is  willing  and  now  offers  to  cancel  and  release  said 
mortgage  whenever  the  plaintiff  shall  fully  pay  and  discharge 
its  liability  to  the  Penn  Mutual  Insurance  Company  on  said 
note. 

To  the  answer  of  the  defendant  Granite- Alaska  Company  the 
plaintiff  demurred  upon  the  ground  that  the  same  fails  to  state 
facts  sufficient  to  constitute  a  defense  or  counterclaim.  The 
demurrer  was  sustained,  and  the  defendant  Granite-Alaska 
Company  failed  to  further  plead.  Judgment  was  thereupon 
entered  in  favor  of  the  plaintiff  in  accordance  with  the  prayer 
of  the  complaint.    From  that  judgment  this  appeal  was  taken. 

The  only  real  point  in  controversy  is  whether  the  answer  of 
the  Granite- Alaska  Company  sets  forth  sufficient  facts  to  per- 
mit of  proof  that  the  real  consideration  for  the  mortgage  was  as 
alleged  therein. 

In  Hall  V.  Tay,  131  Mass.  192,  it  appeared  that  Tay  and  wife 
executed  a  mortgage  upon  lands  belonging  to  the  wife  to  Hall^. 
who  was  a  member  of  a  firm  engaged  in  selling  coal,  for  the 
purpose  of  obtaining  coal  from  Hall's  firm.  Thereupon  the 
firm  of  which  Hall  was  a  member  sold  to  Tay  three  cargoes  of 
coal.  He  failed  to  pay  for  the  same,  and  in  an  action  insti- 
tuted by  Hall  upon  the  mortgage  it  was  contended  that,  the 
mortgage  being  to  Hall  individually,  he  could  not  show  by 


57  Mont.]     Notes  Estate  v.  Granite- Alaska  Co.  515 

parol  that  the  debt  secured  was  in  fact  to  the  firm  and  that 
it  was  the  purpose  to  secure  future  sales  or  advances.  The 
court  said:  ''When  a  mortgage  on  its  face  is  for  the  payment 
of  a  specific  sum  of  money,  it  may  be  shown  that  its  purpose 
was  security  for  future  advances  which  might  be  made  from 
time  to  time.  (McKinster  v.  Babcock,  26  N.  Y.  878,  381.)  In 
Shirras  v.  Caig,  7  Cranch,  34,  3  L.  Ed.  260  [see,  also,  Rose's 
U.  S.  Notes],  it  was  held  that  a  deed  purporting  to  secure  the 
repayment  of  £30,000  may  stand  as  security  for  the  repayment 
of  part  of  that  sum,  and  for  the  indemnity  of  the  mortgagee 
from  liabilities,  if  there  be  no  fraudulent  intent.  It  was  said 
by  Chief  Justice  Marshall,  in  delivering  the  judgment:  'It  is 
true  that  the  real  transaction  does  not  appear  on  the  face  of 
the  mortgage.  The  deed  purports  to  secure  a  debt  of  £30,000 
sterling  due  to  all  the  mortgagees.  It  was  reaUy  intended  to 
secure  different  sums,  due  at  the  time  from  particular  mort- 
gagees, advances  afterward  to  be  made,  and  liabilities  to  be 
incurred  to  an  uncertain  amount.  It  is  not  to  be  denied  that  a 
deed,  which  misrepresents  the  transaction  it  recites,  and  the 
consideration  on  which  it  is  executed,  is  liable  to  suspicion.  It 
must  sustain  a  rigorous  examination.  It  is,  certainly,  always 
advisable  fairly  and  plainly  to  state  the  truth.  But  if,  upon 
investigation,  the  real  transaction  shall  appear  to  be  fair, 
though  somewhat  variant  from  that  which  is  described,  it  would 
seem  to  be  unjust  and  unprecedented  to  deprive  the  person 
claiming  under  the  deed,  of  his  real  equitable  rights,  unless  it 
be  in  favor  of  a  person  who  has  been,  in  fact,  injured  and  de- 
ceived by  the  misrepresentation.' 

"We  can  see  no  reason  why,  in  the  absence  of  any  specific 
statement  in  the  mortgage  as  to  the  character  of  the  advances, 
parol  evidence  may  not  be  introduced  to  identify  and  prove 
what  advances  were  in  fact  intended  by  the  parties.  It  is  com- 
petent for  the  purpose  of  showing  the  actual  consideration. 
There  certainly  would  be  no  objection  to  it  if  the  mortgage  had 
been  made  in  the  same  terms  to  the  firm  by  name.  And  if 
made  to  one  of  the  firm  for  the  benefit  of  the  firm,  and,  in  con- 
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sequence  thereof,  the  advances  were  made  by  the  firm,  evidence 
of  the  actual  advances  made  by  the  firm  would  be  competent. 
Such  ^evidence  has  no  tendency  to  vary  or  control  the  written 
instrument^  but  merely  to  show  what  the  particular  advances 
were,  intended  to  be  secured  under  the  general  terms  of  the 
mortgagte.  And  it  is  no  objection  to  the  evidence  that  it  neces- 
sarily proves  that  Hall  therefore  took  the  deed,  not  in  his  indi- 
vidual capacity,  but  as  acting  for  and  in  behalf  of  his  firm. 
If  the  evidence  shows  that  the  advances  referred  to  in  the  mort- 
gage were  advances  by  the  firm,  and  that  it  was  so  understood 
by  the  parties,  and  it  was  intended  that  the  mortgage  should 
stand  as  security  for  such  advances,  then  Hall  would  hold  as 
trustee  for  the  firm  under  a  resulting  trust,  the  firm  having 
made  actual  advances  which  the  mortgage  was  given  to  secure. 
Evidence  to  establish  such  facts  would  be  competent.  {Jack- 
son V.  Stevens,  108  Mass.  94;  Pond  v.  Eddy,  113  Mass.  149; 
Jones  v.  Guaranty  &  Indemnity  Co.,  101  U.  S.  622,  25  L.  Ed. 
1030  [see,  also,  Rose's  U.  S.  Notes].)" 

In  Johnson  v.  Bratton,  112  Mich.  319,  70  N.  W.  1021,  the 
court  said:  "The  general  rule  is  that  you  cannot  import  into  a 
written  agreement  a  parol  agreement  which  alters  the  terms  or 
legal  effect  of  the  written  agreement.  •  •  •  An  exception 
to  this  rule,  however,  is  made  in  relation  to  mortgages  (17  Am. 
&  Eng.  Ency.  Law,  454),  and  parol  evidence  is  admissible  to 
identify  the  future  advances  intended  to  be  secured  by  a  mort- 
gage. Though  the  mortgage,  on  its  face,  is  for  the  payment 
of  a  specific  sum  of  money,  parol  evidence  is  admissible  to  show 
that  it  was  really  intended  to  secure  future  advances  made 
'from  time  to  time.  •  •  •  We  th'.nk  it  was  not  error  to 
allow  parol  proof  of  what  the  facts  were  about  the  giving  of 
the  mortgage,  what  debt  it  was  to  secure,  and  for  whose  benefit 
it  was  made." 

In  the  foregoing  case  the  mortgage  was  on  its  face  in  favor 
of  an  individual  to  secure  a  promissory  note  for  $1,500,  whereas 
the  intent  of  the  parties  was  that  the  mortgage  should  be 
Accudty  to  a  finui  of  which  the  person  named  as  mortgagee 
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was  a  membeT,  to  secure,  not  only  an  existing  indebtedness,  but 
also  future  advances  to  be  made  by  such  firm  by  the  sale  of 
goods  to  the  mortgagor. 

As  illustrative  of  the  foregoing  doctrine,  see  the  following 
authorities:  Jones  on  Mortgages,  7th  ed.,  sees.  170,  367a,  846; 
Price  V.  Broum,  98  N.  T.  388;  Lawrenceirille  Cement  Co.  v. 
Parker,  60  Hun,  586,  15  N.  T.  Supp.  577 ;  Banta  v.  Wise,^  135 
Cal.  277,  67  Pac.  129;  Anglo-CdliforfUan  Bank  ▼.  Cerf, 
147  Cal.  384,  81  Pac.  1077 ;  Wakerson  v.  TiUman,  66  Ala.  532.' 
We  are  of  opinion  that,  if.  the  facts  are  as  pleaded  by  the 
Granite-Alaska  Company,  the  defendant  for  its  own  protection 
had  the  right  to  refuse  to  satisfy  the  mortgage  until  Murray 
had  been  released  from  the  indebtedness  to  the  Penn  Mutual 
Insurance  Company,  and  that  the  answer  sufiSciently  pleaded 
the  defense  in  that  regard ;  also,  it  would  be  competent  for  the 
defendant  upon  a  trial  to  introduce  parol  testimony  to  estab- 
lish the  allegations  of  the  answer,  if  such  testimony  exists.: 

The  judgment  is  reversed* 

Reversed. 

Mb.  Cmsp  Justioib  Brantlt  and  Assooiatb  Justices  Hoi^ 
liOWAY,  Matthbws  and  Coopeb  concur. 
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IST   Ali.,    RbSPONDENTEL 

(No.  4,5M.) 
(Babmitted  Hareli  8,  1920.    Decided  Aprfl  8,  1920.) 

[189  Pac.  238.] 

Prokibitian — Hushand  and  Wife — Annulment  of  Marriago--^ 
Temporary  AUmony — Power  of  District  Court. 

Prohibition — ^When  Appeal  No  Bar  to  Writ. 

1.  Where  the  remedy  by  appeal  from  an  order  aUowlnjf  alimony 
pendente  lite,  attorney's  fees  and  suit  money  is  not  adequate  or  speedy,- 
the  fact  that  an  appeal  lies  is  not  sufficient  reason  for  denying  the 
irrit  of  prohibition  against  the  enforcement  of  the  ordcnr. 
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flame — Extent  of  Review  by  Supreme  Court. 

2.  In  determining  whether  the  district  court  exceeded  its  jorisdiction 
in  making  an  order  of  the  nature  of  the  above  in  an  action  for  annul- 
ment of  marriage  asked  for  on  the  ground  that  defendant  wife  waa 
physically  incapable,  the  supreme  court  may  examine  not  only  the 
pleadings  but  the  evidence  before  the  trial  court. 

Husband   and   Wife — Marriage — Annulment — No  Statutory   Authority  for 
Temporary  Alimony. 

3.  Held,  that  in  an  action  for  the  annulment  of  marriage  on  the 
ground  of  defendant  wife's  physical  incapacity,  there  is  no  statutory 
authority  for  allowing  her  alimony  pendente  lite,  attorney's  fees  and 
suit  money. 

Same — Annulment  of  Marriage — Power  of  District  Court  to  Grant  Tem- 
porary Alimony. 

4:.  Held,  that  though  the  district  court  has  no  statutory  authority  to 
do  so,  it  may,  under  its  equity,  'jurisdiction  in  such  matters,  grant 
temporaiy  alimony,  attorney's  fees  and  suit  money  to  the  wife  in  a 
auit  by  the  husband  for  the  annulment  of  the  marriage  on  the  ground 
of  her  physical  incapacity,  such  power  continuing  during  the  pen- 
dency of  the  suit,  in  the  district  court  or  in  the  supreme  court  on 
Appeal. 

[As  to  the  x>ower  of  court  to  grant  aUmony  pendente  lite  and  coun- 
sel fees  in  action  to  annul  marriage,  see  notes  in  5  Ann.  Oas,  380;  20 
Ann.  Oaa.  1347.] 

Original  application  for  Writ  of  Prohibition  on  the  relation 
of  Charles  P.  Wooten,  against  the  District  Court  of  Silver  Bow- 
County  and  Joseph  B.  Jackson,  a  judge  thereof.  Application 
dismissed. 

Messrs.  Nolan  &  Donovan^  for  Relator,  submitted  a  brief; 
Mr.  L.  P.  Donovan  argued  the  cause  orally. 

Mr.  Wm.  Meyer  and  Mr.  Maurice  J.  English,  for  Bespond- 
cuts,  submitted  a  brief;  Mr.  Meyer  argued  the  cause  orally. 

The  district  court  had  jurisdiction  to  award  temporary  ali- 
mony, suit  money  and  attorneys'  fees  in  the  annulment  action. 
(See  Dunphy  v.  Dtmpky,  161  Cal.  92,  118  Pac.  445;  Higgitui 
V.  Sharp,  164  N.  Y.  8,  58  N.  E.  10;  Huwt  v.  HurU,  23  Okl.  490, 
22  L.  B.  A.  (n.  s.)  1202,  100  Pac.  541;  26  Cyc.  918;  1  R.  C.  L. 
905,  sec.  52 ;  Ricard  v.  Ricard,  143  Iowa,  182,  136  Am.  St.  Bep. 
762,  20  Ann.  Cas.  1346,  26  L.  B.  A.  (n.  s.)  500,  121  N.  W.  525; 
Poupart  V.  Disirici  Court,  34  Nev.  336,  123  Pac.  769.) 


On  right  to  temporary  aliinonj  on  annulment  of  marriage,  see  notes  in  3 
Xi.  B.  A.  (n.  s.)  19®;  26  la.  &.  A.  (n.  8.)  500. 
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MB.  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
eourt. 

Relator  brought  action  in  the  district  court  of  Silver  Bow 
county  for  the  annulment  of  his  marriage  under  section  3636, 
Bevised  Codes,  on  the  grounds  that:  (a)  His  consent  was  ob- 
tained by  the  fraud  of  the  defendant;  and  (b)  that  the  defend- 
ant was  physically  incapable  of  entering  into  the  marriage 
relation.  Having  denied  generally  the  allegations  of  fraud  and 
incapacity,  the  defendant  applied  for  and  was  allowed  alimony 
pendente  Ute,  attorney's  fees  and  suit  money,  and  from  the 
order  relator  appealed ;  whereupon  defendant  made  application 
for  and  was  allowed  further  alimony,  suit  money,  and  attor- 
ney's fees,  over  the  objection  of  relator,  to  enable  her  to 
defend  against  the  appeal.  Belator  then  instituted  this  pro- 
ceeding for  a  writ  of  prohibition  against  the  enforcement  of 
the  order  last  mentioned,  and  the  making  of  any  further  orders 
of  a  similar  character.  Respondents  moved  to  quash  on  the 
ground  that  the  relator  is  not  entitled  to  the  relief  demanded, 
for  the  reason  that  his  petition  does  not  state  facts  sufficient  to 
warrant  this  court  in  granting  him  such  relief  and  that  he  has 
a  plain,  speedy  and  adequate  remedy  at  law,  citing  section 
7228,  Revised  Codes:  State  ex  rd.  Browne  v.  Booker,  43  Mont. 
569,  118  Pac.  271,  State  ex  rd.  Topley  v.  District  Court,  54 
Mont.  461,  171  Pac.  273 ,  and  Poupart  v.  District  Courty  34  Nev. 
336,  123  Pac.  769. 

While  an  appeal  lies  from  an  order  allowing  alimony  (State 
[1]  ex  rel.  Nixon  v.  District  Court,  14  Mont.  396,  40  Pac.  66 ; 
Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6) ,  it  is  obvious  that 
an  appeal  is  not  adequate  in  this  case,  for  each  successive  ap- 
peal taken  would  be  the  basis  for  a  new  application  and  a  fur- 
ther order  for  alimony  pendente  lite,  attorney's  fees  and  suit 
money  to  defend  on  such  appeal.  Neither  would  the  appeal  be 
speedy,  since  the  action  is  not  one  calling  for  advancement  on 
the  calendar  and  the  case  would  be  disposed  of  on  its  merits 
long  before  the  appeal  could  be  heard. 
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Section  7227,  Revised  Codes,  provides:  **The  writ  of  prohibi- 
tion •  •  •  arrests  the  proceedings  of  any  tribunal,  corpo- 
ration, board  or  person,  whether  exercising  functions  judicial 
or  ministerial,  when  such  proceedings  are  without  or  in  excess 
of  the  jurisdiction  of  such  tribunal,  corporation,  board  or 
person. ' ' 

In  the  case  of  8t<Ue  ex  rel,  Scharmkow  v.  Hogan,  24  Mont. 
379,  51  L.  R.  A.  958,  62  Pac.  493,  this  court  held  that,  under 
Article  VIII,  section  3,  of  the  Constitution,  the  foregoing  sec- 
tion could  not  confer  on  the  supreme  court  the  power  to  issue 
the  writ  of  prohibition  to  arrest  proceedings  not  of  a  judicial 
nature;  but  this  ruling  does  not  affect  the  question  before  us^ 
as  we  are  here  dealing  with  a  judicial  function. 

Under  section  7228,  the  writ  may  be  issued  ''in  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law."  {State  ex  rel.  Lwne  v.  District  Court,  51  Mont* 
503,  L.  R.  A.  1916E,  1079,  154  Pac.  200.)  If,  then,  under  the 
[2]  facts  above  stated,  it  appears  that  the  district  court  was 
without  jurisdiction  to  make  the  order  complained  of,  the  writ  of 
prohibition  is  the  proper  remedy.  In  considering  the  question 
this  court  may  examine,  not  only  the  pleadings  but  the  evidence 
before  the  lower  court,  in  order  to  determine  whether  the  lower 
court  is  about  to  exceed  its  jurisdiction.  {State  ex  rel.  Boston 
&  M.  Consol.  Co.  V.  District  Court,  22  Mont  220,  56  Pac.  219.) 

The  complaint  alleges  that  the  plaintiff  and  defendant  inter* 
married  in  June  of  1919,  and  ''ever  since  have  been  and  are 
now  husband  and  wife,"  and  then  alleges  fraud  on  the  part  of 
the  defendant,  and  that  at  the  time  of  the  marriage  she  was 
afflicted  with  a  contagious  and  infectious  disease  of  a  deadly 
character,  which  appears  to  be  incurable;  that  the  plaintiff  was 
induced  to  enter  into  marriage  relation  by  false  representa- 
tions; and  that,  if  it  had  not  been  for  such  false  representa- 
tions and  concealment  practiced  upon  him,  he  would  never  have 
consented  to  such  marriage.  He  further  avers  that,  as  soon  as 
he  discovered  the  true  conditions,  he  left  the  defendant  and 
has  not  since  cohabited  with  her.    All  these  allegations  are  de- 
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nied  by  defendant's  answer,  except  as  to  the  marriage  and  that 
plaintiff  and  defendant  ''ever  since  have  been  and  are  now 
husband  and  wife." 

The  defendant  was  placed  on  the  stand  and  established  the 
fact  of  the  marriage,  and,  on  cross-examination,  admitted  that, 
just  prior  to  the  time  plaintiff  left  her,  she  was  advised  by  a 
physician  that  she  was  afflicted  as  charged,  and  that  she  told 
her  husband  what  the  doctor  had  said.  A  card  or  chart  from 
the  State  Department  of  Health,  showing  the  result  of  a  "  Was- 
serman  test"  as  ''4  plus,''  which  indicates,  according  to  the 
chart,  "very  strongly  positive,"  or  the  highest  reieiction  for 
syphilitic  infection,  was  admitted  in  evidence,  and  defendant 
admitted  that  she  was  shown  the  card  just  prior  to  the  time 
her  husband  left  her.  She  further  admitted  that,  if  she  was 
so  infected,  the  infection  dated  from  the  time  of  cohabitation 
with  her  former  husband  and  antedated  her  marriage  to  plain- 
tiff. She  testified  further,  however,  that  she  had  never  shown 
external  evidence  of  such  infection,  and  that  she  was  twice 
thereafter  examined  by  other  physicians  who  also  had  such  a 
test  made,  and  that  the  result  of  such  test  was  negative.  There 
was  no  attempt  made  on  the'  part  of  the  plaintiff  to  establish 
fraud  or  misrepresentations  prior  to  her  marriage,  or  that,  if 
infected,  defendant  knew  of  her  condition  prior  thereto;  on  the 
contrary,  the  defendant  testified  that  she  was  in  good  health 
and  sound  bodily  condition  at  that  time.  She  further  testified 
that  she  was  five  months  along  with  child  and  that  she  is  with- 
out means  of  support  or  for  the  defense  of  the  action. 

It  is  contended  that  the  court  is  without  jurisdiction  to  grant 
temporary  alimony,  suit  money  or  counsel  fees  in  an  action  to 
annul  a  marriage,  for  the  following  reasons:  (1)  The  statutes 
of  the  state  confer  no  authority  upon  the  court  to  grant  the 
same  in  inich  an  action.  (2)  The  provisions  of  the  statutes  are 
exclusive  and  are  the  measure  of  the  court's  authority  in  matri- 
monial actions. 

1.  Taking  up  the  reasons  assigned  in  the  order  stated,  we 
will  first  consider  the  history  of  this  legislation  in  Montana. 
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That  the  courts  of  this  state  have  no  inherent  power,  either 
as  courts  of  law  or  equity,  to  dissolve  marriage,  and  that  the 
power  to  decree  a  divorce  is  purely  statutory,  has  been  deter- 
mined by  this  court.  {Bumping  v.  Bumping,  36  Mont.  39,  12 
Ann.  Cas.  1090,  12  L.  R.  A.  (n.  s.)  1197,  91  Pac.  1057.)  This 
is  so  because  of  the  fact  that,  at  the  time  our  forefathers 
brought  with  them  the  common  law  of  England,  neither  courts 
of  law  or  equity  had  jurisdiction  in  such  matters;  they  being 
handled  exclusively  by  the  ecclesiastical  courts.  (2  Bishop  on 
Marriage  and  Divorce,  431.)  The  first  legislative  assembly  of 
the  territory,  therefore,  provided  for  actions  for  divorce,  on 
grounds  which  are  now  recognized  as  applying  only  to  annul- 
ment proceedings,  as  well  as  those  for  divorce  proper,  and  pro- 
vided for  the  granting  of  alimony,  both  permanent  and  tem- 
porary, in  all  such  actions.  (Laws  of  Montana,  First  Sess. 
1864-65,  p.  430.)  These  provisions  were  carried  forward  to 
the  Acts  of  the  Seventh  Session,  1871-72,  page  457,  and  were 
later  included  in  the  Revised  Statutes  of  1879,  pages  513,  514, 
and  thereafter  incorporated  in  the  Compiled  Statutes  of  1887» 
as  sections  999  to  1006,  inclusive. 

Although  it  thus  appears  that  up  to  1895  the  successive  legis- 
lative assemblies  of  this  state  did  not  recognize  the  fact,  there 
is  a  clear  distinction  between  actions  for  the  annulment  of  a 
i]Qarriage  on  pre-existing  grounds  and  those  for  the  dissolution 
of  such  a  contract  for  acts  committed  after  its  solemnization. 
The  first  recognizes  but  a  ceremonial  or  formal  contract  and 
repudiates  the  idea  that  there  ever  was  in  fact  a  marriage  be> 
tween  the  parties,  and  the  decree  of  the  court,  when  made,  de- 
clares the  marriage  null  and  void  ab  initio;  while  the  latter 
recognizes  the  validity  of  the  marriage  and  seeks  a  decree  dis^ 
solving  the  bonds  because  of  the  wrongful  act  of  one  of  the  par* 
ties  during  the  existence  of  the  marriage  relation.  ''While  a 
suit  for  nullity  follows  substantially  the  same  rules  as  a  suit 
for  divorce,  yet  it  cuts  deeper  into  the  soil  of  consequences  than 
the  divorce  suit,  because  the  interests  and  rights  of  third  per- 
sons are  more  affected  by  it.    The  children  especially  have  their 
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legitimacy  or  illegitimacy  irrevocably  established  by  this  suit, 
while  they  do  not  by  a  suit  for  divorce.  Therefore  it  has  been 
said  to  be  a  more  privileged  suit,  and  it  excites  to  even  greater 
degree  the  vigilance  and  caution  of  the  courts."  (2  Bishop 
on  Marriage  and  Divorce,  294.) 

In  codifying  the  laws  of  the  state  in  1895,  the  le'gislature 
recognized  the  error  made  theretofore  and  separated  the  two 
classes  of  causes  of  action.  (Codes  1895,  sees.  110-203,  inclu- 
sive.) These  sections  are  found  in  Chapter  2  of  Title  I  of  the 
Civil  Code.  The  Chapter  is  entitled  ^'Divorce"  and  is  subdi- 
vided as  follows :  Article  I :  Nullity.  Article  II :  Dissolution  of 
Marriage.  Article  III:  Causes  for  Denying  Divorce.  Article 
IV:  Qeneral  Provisions.  This  Chapter  was  carried  forward  to 
the  Revised  Codes  of  1907,  with  but  one  minor  amendment,  and 
the  only  changes  made  therein  are  that  the  title  to  Article  I 
now  reads  "Annulment  of  Marriage,"  instead  of  "Nullity," 
and  the  sections  are  given  different  numbers  in  accordance  with 
the  new  arrangement  of  the  Codes.  (Sees.  3636-3689,  Rev. 
Codes.)  Section  3677  (191)  of  Article  IV  of  the  Chapter 
provides:  "While  an  action  for  divorce  is  pending  the  court  or 
judge  may,  in  its  or  his  discretion,  require  the  husband  to  pay 
as  alimony  any  money  necessary  to  enable  the  wife  to  support 
herself  or  her  children,  or  to  prosecute  or  defend  the  action." 
It  also  provides  for  actions  for  support  and  maintenance,  and 
that  "during  the  pendency  of  such  action  the  court,  or  judge, 
may,  in  its  or  his  discretion,  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  for  the  prosecution  of  the  action 
and  for  support  and  maintenance,"  etc.  It  will  be  noted  that 
the  foregoing  provisions — and  they  are  the  only  provisions  in 
the  Codes  on  the  subject  of  alimony — ^make  no  reference  to 
actions  for  the  annulment  of  a  marriage. 

While  it  is  true  that,  from  1865  to  1895,  the  laws  of  this 
state  specifically  empowered  the  court  to  grant  temporary  ali- 
mony in  this  class  of  cases,  as  well  as  actions  for  divorce,  by 
including  both  classes  of  actions  in  one  section,  as  we  have  here- 
tofore seen,  on  the  adoption  of  the  Codes  with  its  new  classifi- 
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cation  of  these  two  subjects,  all  the  laws  on  the  subject  then 
in  effect  (sees.  999-1006,  Comp.  Stats.  1887)  were  specifically 
repealed  by  section  4673  of  the  Codes  of  1895,  now  section  6235 
of  the  Revised  Codes.  And,  if  there  still  remained  any  doubt 
as  to  whether  such  sections  remained  in  force,  it  was  further 
•provided  that  ''the  Code  establishes  the  law  of  this  state  re- 
^specting  the  subjects  to  which  it  relates."  (Sec.  6214,  Rev. 
Codes.)  And:  ''No  statute,  law,  or  rule,  is  continued  in  force 
because  it  is  consistent  with  the  provisions  of  this  Code  on  the 
same  subject;  but  in  all  cases  provided  for  by  this  Code,  all 
'statutes,  laws,  and  rules  heretofore  in  force  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  Code,  un- 
less expressly  continued  in  force  by  it,  are  repealed  or  abro- 
gated."    (Sec.  6234,  Rev.  Codes.) 

It  is  therefore  evident  that  whatever  statutory  authority  the 
court  now  has  in  awarding  alimony  must  be  found  in  said  sec- 
tion 3677,  Revised  Codes. 

It  is  urged  by  respondents'  counsel  that,  as  said  section  is 
found  in  "General  Provisions"  at  the  end  of  Chapter  2  of  the 
-Civil  Code,  which  Chapter  is  entitled  "Divorce,"  and  Article  I, 
on  "Nullity"  or  "Annulment  of  Marriage,"  being  a  part  of 
that  Chapter,  it  was  intended  that  such  general  provisions 
should  apply  generally  to  all  actions  provided  for  in  the  Chap- 
ter. The  Chapter  was,  undoubtedly,  taken  bodily  from  the 
California  Code,  including  its  arrangement  and  titles,  and, 
while  ordinarily  the  arrangement  and  titles  in  the  Codes  are 
given  no  weight  in  construing  statutes,  for  the  reason  that  they 
are  usually  the  work  of  codifiers  rather  than  that  of  the  legisr 
Native  assembly,  the  fact  that  the  Chapter  was  so  adopted  by 
-the  legislative  body  itself  might  have  some  persuasive  force, 
were  it  not  for  the  provisions  of  section  3562  of  our  Codes, 
which  reads  as  follows :  "  (3)  The  arrangement  and  classifica- 
tion of  the  several  parts  of  said  Codes  have  been  made  for  the 
purpose  of  convenience  and  orderly  arrangement,  and  therefore 
no  implication  or  presumption  of  a  legislative  construction  is 
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to  be  drawn  therefrom,  nor  shall  annotations  be  deemed  any 
part  of  the  statutes." 

It  would  therefore  seem  that  no  presumption  in  favor  of  the 
court's  authority  can  arise  from  the  fact  that  this  proceeding: 
was  brought  under  Article  I  of  the  Chapter  entitled  "Di- 
vorce''; the  Article  might  be  taken  from  the  Chapter  and 
placed  in  any  other  part  of  the  Code  "for  the  purpose  of  con- 
venience and  orderly  arrangement,"  and  would  then  have  not 
the  remotest  connection  with  those  sections  contained  in  the 
article  on  "General  Provisions." 

Section  3677  authorizes  the  court  to  grant  temporary  ali- 
mony in  but  two  classes  of  cases,  to-wit:  "While  an  action  for 
[3]  divorce  is  pending,"  and  "during  the  pendency  of" 
actions  for  support  and  maintenance.  We  are  impelled,  there- 
fore, to  the  conclusion  that  there  is  no  statutory  authority  in 
this  state  for  the  making  of  such  an  award  as  that  complained 
of. 

2.  Are  the  statutory  provisions  the  exclusive  measure  of  the 
court's  jurisdiction  in  cases  involving  the  marital  relation? 

The  overwhelming  weight  of  authority  answeis  the  question 
in  the  negative  and  holds  that  the  right  to  award  alimony  in 
matrimonial  cases  is  a  part  of  the  fundamental  jurisdiction  of 
courts  of  equity  in  all  cases  where  authority  is  granted  to  the 
courts  to  hear  and  determine  such  causes,  and  this  court  has, 
to  some  extent  at  least,  recognized  such  a  rule.  Thus,  in  the 
case  of  Edgerton  v.  Edgerton,  12  Mont.  122,  33  Am.  St.  Rep.- 
557,  16  L.  B.  A.  94,  29  Pac.  966,  decided  in  1893  and  prior  to 
the  enactment  of  the  statute  permitting  the  court  to  award 
alimony,  etc.,  in  separate  maintenance  actions,  apart  from  di-- 
vorce,  and  before,  by  statute,  such  an  action  was  maintainable, 
this  court  held  that  "An  action  of  this  character  if  maintainable 
at  all,  would  naturally  lie  within  the  equitable  jurisdiction 
of  the  district  court."  After  quoting  the  statutes  heretofore- 
cited,  the  court  said:  "It  is  contended  that  these  pro- 
visions of  the  statute  as  to  the  decree  for  alimony  and  main- 
tenance 'when  divorce  is  granted,'  by  implication,  exclude  from^ 
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the  courts  the  jurisdiction  to  enforce  the  maintenance,  except 
in  an  action  where  divorce  is  decreed.  Some  have  so  held,  but 
upon  this  phase  of  the  question,  as  upon  nearly  all  aspects  of  it, 
eminent  authorities  are  opposed  to  one  another  in  the  views  en- 
tertained. Our  own  conclusion  upon  this  particular  feature 
of  the  question  is  that  the  great  weight  of  reason  is  against  the 
idea  that  the  legislature,  in  adopting  the  statute  referred  to, 
intended  any  regulations  of  the  right  of  the  wife  to  mainte- 
nance." After  discussing  the  history  of  equitable  jurisdiction 
and  particularly  that  concerning  actions  as  between  husband 
and  wife,  the  court  concludes:  '*We  will  close  the  inquiry  upon 
this  branch  of  the  case  by  bringing  to  view  certain  statutory 
and  constitutional  provisions  of  this  state,  which  to  some  ex- 
tent, we  think,  should  influence  our  determination.  The  statute 
provides  that:  'Women  shall  retain  the  same  legal  existence 
and  legal  personality  after  marriage  as  before  marriage,  and 
shall  receive  the  same  protection  of  all  her  rights  as  a  woman 
which  her  husband  does  as  a  man.'  •  •  •  (Sec.  1439, 
Div.  5,  Comp.  Stats.)  Our  Constitution  provides  that  'the  dis- 
trict courts  shall  have  original  jurisdiction  in  all  cases  at  law 
and  in  equity,  •  *  *  and  for  such  special  actions  and  pro- 
ceedings as  are  not  otherwise  provided  for.'  (Sec.  11,  Art. 
VIII.)  And,  further,  that  'there  shall  be  but  one  form  of  civil 
action,  and  that  law  and  equity  may  be  administered  in  the 
same  action.'  (Sec.  28,  Art.  VII.)  And,  further,  that  'courts 
of  justice  shall  be  open  to  every  person,  and  a  speedy  remedy 
afforded  for  every  injury  of  person,  property  or  character,  and 
that  right  and  justice  shall  be  administered  without  sale,  denial 
or  delay.'  (Sec.  6,  Art.  III.)  •  •  •  The  court  is  then 
confronted  with  the  question  whether  there  shall  be  a  denial 
of  enforcement  of  this  right,  except  where  absolute  divorce  is 
granted.  We  think  the  intendment  of  our  Constitution  and 
statutes  is  to  negative  that  proposition." 

In  the  case  of  PinkeUtein  v.  Finkelstein,  14  Mont.  1,  34  Pac. 
1090,  the  court  recognized  the  distinction  between  an  action  for 
divorce  and  annulment,  and,  although  the  statute  then  per- 
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mitted  the  granting  of  alimony  in  all  actions  for  "divorce*'  on 
the  grounds  mentioned  in  the  Compiled  Statutes  of  1887,  then 
in  force,  determined  the  question  here  hefore  us  on  funda- 
mental grounds,  regardless  of  the  statute,  when  it  said:  '*0f 
course,  one  of  the  essential  facts  to  plaintiff's  cause  of  action 
is  that  she  is  the  wife  of  defendant.  If  that  fact  is  not  present, 
plaintiff  has  no  case.  But  on  the  hearing  of  a  motion  for  ali- 
mony pendente  lite,  it  is  not  for  the  district  court  to  finally 
determine  that  fact.  The  question  is  whether  there  is  a  suffi- 
cient prima  facie  showing  of  the  alleged  fact  of  marriage. 
*  •  •  It  may  be  true  that,  if  on  a  motion  for  alimony  pen- 
dente lite,  the  defendant  shows  facts  and  conditious  which 
absolutely  establish  that  there  is  no  marriage,  and  that  plain- 
tiff is  not  the  wife  of  defendant,  it  would  not  be  proper  to 
grant  such  alimony.  But  there  is  no  such  showing  in  this  case. 
To  recapitulate,  the  district  court  had  before  it  this  situation: 
A  direct  allegation  of  marriage  by  the  plaintiff,  which  the  de- 
fendant denied."  Again  the  court  said:  "The  plaintiff  alleges 
marriage  and  the  present  existence  of  the  relation  of  husband 
and  wife.  The  defendant  sets  up  facts  which  he  claims,  if  true, 
«how  that  there  was  no  marriage  and  no  relation  of  husband 
and  wife.  In  our  opinion  this  leaves  the  matter  of  marriage 
simply  .in  the  condition  of  a  contention  between  the  parties." 
The  court  held,  in  effect,  that,  where  there  is  an  allegation  of 
marriage  and  a  denial  thereof,  the  facts  so  alleged  present  a 
sufficient  prirna  facte  case  for  the  award  of  temporary  alimony, 
suit  money,  etc.,  and  this  prima  facie  case  must  be  thoroughly 
defeated  and  the  defense  fully  established  by  the  husband,  be- 
fore he  will  be  relieved.  Cases  in  support  of  the  rule  are  cited 
in  plaintiff's  brief  in  that  case. 

In  the  case  of  TweU  v.  TweU,  6  Mont.  19,  9  Pac.  537,  this 
<!Ourt  held  that  proceedings  for  divorce  and  alimony  are  of 
<5hancery  jurisdiction  and  that  the  power  to  decree  alimony 
falls  within  the  general  powers  of  a  court  of  equity. 

In  the  case  of  OaUand  v.  Oalland,  38  Cal.  265,  the  supreme 
court  of  California  said:  "There  is  no  provision  of  the  statute 
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which  authorizes  an  application  for  alimony,  except  in  connec- 
tion with  a  prayer  for  divorce;  and  it  is  claimed  on  behalf  of 
the  defendant  that,  inasmuch  as  provision  is  made  for  the  al* 
lowance  of  alimony  only  on  an  application  for  divorce,  it  was 
the  intention  of  the  legislature  to  limit  the  power  of  the  court 
to  grant  alimony  to  that  class  of  cases.  The  maxim  ^expressia 
unius  est  exchisio  alterius'  is  invoked  as  applicable  to  this  prop- 
osition. But,  in  my  opinion,  it  has  no  application  to  the  case. 
The  main  subject  matter  of  the  statute  was  the  regulation  of 
divorce;  and  only  as  incidental  to  that  subject  the  statute  pre* 
scribes  the  power  of  the  court  in  respect  to  alimony  in  that  class 
of  cases..  The  legislature  was  not  dealing  with  the  general 
subject  of  alimony,  as  an  independent  subject  matter  of  legis- 
lation, but  only  as  one  of  the  incidents  of  an  application  for 
divorce."  The  court  concludes  that  the  power  to  award  ali- 
mony falls  within  the  general  powers  of  a  court  of  equity,  and 
exists  independent  of  statutory  authority. 

As  we  have  heretofore  stated.  Chapter  2  of  the  Code  of  1895 
is  identical  with  the  laws  of  California  on  the  subject,  and,, 
under  such  identical  provisions,  the  court  there  held  that,  in 
an  action  by  the  husband  to  annul  the  marriage  on  the  ground 
of  fraud,  the  superior  court  had  authority  to  award  the  defend- 
ant sudfi  an  amount  as  was  necessary  to  enable  her  to  present 
her  defense;  the  court  saying:  ''Until  her  alleged  fraud  is 
established,  she  remains  the  lawful  wife  of  the  petitioner,  and 
has  the  same  right  to  defend  the  action  to  annul  the  marriage 
that  he  has  to  prosecute  it,  and  until  she  is  provided  with  the 
means  *  *  *  to  make  her  defense,  she  ought  not  to  be 
forced  into  a  trial.**  {AUen  v.  Superior  Court,  133  Cal.  504, 
65  Pac.  977.)  And  later,  in  construing  these  provisions,  in  a 
case  on  all-fours  with  this,  that  court  said:  ''For  all  the  pur- 
poses of  the  annulment  action,  so  long  as  the  action  is  pending, 
to  use  the  language  of  Brinkley  v.  Brinkley,  50  N.  Y.  186,  10 
Am.  Bep.  460,  'the  relation  actually  exists  upon  which  the  right 
to  alimony  depends. '  So  that,  even  if  section  137  of  the  Civil 
Code,  providing  for  alimony  and  cost  money  in  an  'action  for 
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divorce,'  does  not  by  its  terms  include  actions  for  annulment^ 
the  weight  of  authority  is  in  favor  of  the  existence  of  the  power 
as  to  cost  money,  notwithstanding  the  absence  of  express  statu- 
tory authority,  and  by  reason  of  the  general  jurisdiction  ex- 
pressly conferred  to  entertain  such  actions;  and  AUen  v» 
Superior  Court,  133  Cal.  504,  65  Pac.  977,  must  be  taken  as 
deciding  that  such  power  exists  in  this  state.  In  view  of  what 
we  have  said,  it  must  also  be  held  that  such  power  exists  so  long 
as  the  annulment  action  is  pending.  But  there  is  much  force 
in  the  idaim  that  the  term  'action  for  divorce,'  in  section  137^ 
Civil  Oode,  includes  such  actions  for  annulment  as  are  provided 
for  in  sections  81  and  82  of  the  Civil  Code.  Section  137  is  a 
part  of  Article  IV  of  Chapter  2,  Title  I,  Part  III  of  the  Civil 
Code,  an  Article  entitled  'Qeneral  Provisions.'  Chapter  2  is 
entitled  'Divorce,'  and  contains  four  Articles;  Article  I  being 
entitled  'Nullity'  •  •  *  [being  the  same  arrangement  as 
ours].  It  is  apparent  that  the  term  'Divorce,'  constituting  the 
title  of  Chapter  2,  was  used  as  including  annulment  proceed* 
ings,  as  well  as  divorce  proceedings,  for  causes  occurring  after 
marriage;  and  it  may  well  be  argued  that  such  provisions  in 
the  subdivision  entitled  'General  Provisions'  as  are  appropriate 
in  actions  for  annulment  are  applicable  thereto.  However,  it 
is  not  necessary  to  definitely  decide  this  question  here,  in  view 
of  what  we  have  already  said."  {Dunphy  v.  Dunphy,  161  Cal. 
92,  118  Pac.  445.) 

The  New  York  court  of  appeals,  in  the  case  of  Higgins  v. 
Sharp,  164  N.  T.  8,  58  N.  E.  10,  laid  down  the  rule  that  "the 
general  jurisdiction  conferred  by  the  statute  to  entertain  such 
actions  carries  with  it,  by  implication,  every  incidental  power 
necessary  for  its  proper  exercise.  •  •  •  The  power  to 
allow  alimony  and  counsel  fees  to  the  wife  in  order  to  enable 
her  to  live  pending  the  action,  and  to  present  her  defense,  if 
she  has  one,  must  be  regarded  as  incidental  and  necessary  in  all 
matrimonial  actions.  Without  such  power  the  rights  of  the 
woman,  in  many  cases,  could  not  be  adequately  protected.  It 
seems  to  us,  therefore,  that  actions  to  annul  a  marriage  are 
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governed,  with  respect  to  alimony  and  counsel  fees,  by  the  same 
principles  as  all  other  actions  for  divorce.  When  the  court 
was  vested  with  the  jurisdiction  in  such  cases,  the  incidental 
power  to  guard  and  protect  the  rights  of  the  wife,  which  had 
always  been  regarded  as  a  part  of  the  jurisdiction,  necessarily 
followed  and  attached,  upon  the  plainest  principles  of  reason 
and  justice."  In  that  case,  as  here,  it  was  aigued  that  the 
jurisdiction  of  the  court,  in  matrimonial  cases,  is  derived  solely 
from  statutes,  and  that,  in  the  absence  of  statutory  authority, 
the  court  was  without  jurisdiction  to  award  alimony  in  such 
cases.  The  case  of  Higgins  v.  Sharp,  above,  was  approved  and 
followed  in  Hun;t  v.  Hunt,  23  Okl.  490,  22  L.  R.  A.  (n.  s.)  1202, 
100  Pac.  541,  and  in  WiUits  v.  WilUts,  76  Neb.  228,  14  Ann. 
Cas.  883,  5  L.  B.  A.  (n.  s.)  767,  107  N.  W.  379,  and  a  similar 
rule  announced  in  Bird  v.  Bird,  1  Lee  Ch.  621 ;  MUes  v.  CkUton, 
1  Rob.  Ecc.  684 ;  Vandegrift  v.  Vandegrift,  30  N.  J.  Eq.*  76  ; 
GHffin  V.  GHffin,  47  N.  Y.  134;  North  v.  North,  1  Barb.  Ch. 
(N.  Y.)  241,  43  Am.  Dec  778;  Smith  v.  Smith,  1  Edw.  Ch. 
<N.  Y.)  255;  Ricard  v.  Ricard,  143  Iowa,  182,  136  Am.  St.  Rep, 
762,  20  Ann.  Cas.  1346,  26  L.  R.  A.  (n.  s.)  500,  121  N.  W.  525; 
Poupart  V.  District  Court,  above;  Stapleberg  v.  Stapieherg,  77 
Conn.  31,  58  Atl.  233. 

While  there  are  cases — some  of  them  well  reasoned  and  logi- 
cal— ^to  the  contrary,  all  the  modem  writers  on  the  subject 
agree  that,  where  there  has  been  a  marriage  ceremony  per* 
formed  the  validity  of  which  is  denied  by  the  husband  and 
asserted  by  the  wife,  the  latter  is  entitled  to  alimony  pendente 
lite,  suit  money  and  attorney's  fees;  for  the  validity  of  the 
marriage  is  the  subject  in  controversy,  and  the  court  cannot 
decide  the  merits  of  such  a  controversy  on  such  preliminary 
application,  with  the  exception  that,  where,  on  the  preliminary 
hearing,  if  it  clearly  appears  that  there  was  no  marriage  and 
that  the  wife  cannot  prevail  in  the  action,  the  court  will  refuse 
to  grant  the  application.  Thus,  in  29  Cyc  918,  the  role  is 
laid  down  as  follows: 
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"As  a  general  rule,  the  right  to  alimony  depends  on  a  valid 
and  subsisting  marriage,  since  without  this  there  is  no  obligap* 
tion  for  the  support  of  the  alleged  wife,  and  before  it  can  be 
claimed  or  allowed,  the  marriage  must  be  proved  or  admitted, 
or,  if  it  is  contested,  there  must  appear  to  the  court  a  fair  prob- 
ability that  it  will  be  established  (citing  cases).  Hence, 
where  a  wife  brings  suit  for  the  annulment  of  the  marriage, 
thereby  denying  the  fundamental  fact  on  which  a  claim  for 
alimony  should  be  based,  no  allowance  can  be  made  for  her 
support  pending  the  action,  or  for  suit  money  (citing  a  large 
number  of  oases),  unless  it  be  authorized  by  statute  (citing 
cases). 

''On  the  other  hand,  where  the  husband  brings  the  suit  and 
the  wife  defends,  asserting  the  validity  of  the  marriage,  she  is 
in  a  position  to  claim  alimony  pendente  lite  and  an  allowance 
for  the  expenses  of  the  suit  and  for  counsel  fees,  and  it  will 
be  granted  to  her  on  a  proper  showing  (citing  cases).  But,  of 
course,  it  is  otherwise  if  the  wife  as  defendant  admits  that  the 
marriage  was  null  and  void.  Permanent  alimony  cannot  be 
granted  in  cases  of  this  kind  for,  if  a  decree  is  granted  in  ac- 
cordance with  the  prayer  of  the  petition,  it  must  adjudge  the 
pretended  marriage  void  db  initio,  and  consequently  that  the 
parties  never  sustained  the  relation  of  husband  and  wife." 

''Where  an  actual  marriage  is  shown,  and  its  existence  in  law 
is  sought  to  be  avoided  by  some  fact  set  up  by  the  husband, 
unless  he  proves  that  fact,  the  alleged  wife  is  entitled  to  tem- 
porary alimony.  Where  the  husband  denies  in  his  answer  that 
a  valid  marriage  ever -existed,  the  court  still  has  jurisdiction  to 
allow  temporary  alimony,  but  it  will  not  be  allowed  until  some 
evidence  of  a  valid  marriage  is  shown."  (19  0.  J.  213,  214, 
and  cases  cited.) 

And  in  1  Am.  &  Eng.  Ency.  of  Law,  page  472,  we  find  the 
statement:  "As  regards  the  marriage  which  must  exist  to  en- 
title the  wife  to  a  decree  for  temporary  alimony — as  the  merits 
are  not  gone  into,  the  court  will  be  justified  in  granting  the 
decree  if  the  parties  had  lived  together  and  adjusted  their 
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property  rights  on  the  baas  of  the  validity  of  the  marriage — so 
alimony  pendente  lite  has  been  allowed  in  nullity  cases  (citing 
cases)." 

Under  the  heading  ''Annulment  Suit  by  Husband/'  the 
author,  in  1  B.  C.  L.  905,  declares:  ''An  action  to  annul  a 
marriage  brought  by  the  husband  stands  on  an  entirely  differ- 
ent footing  from  such  an  action  brought  by  the  wife,  so  far  as 
the  right  to  alimony  pendente  Ute  is  concerned.  When  she  is 
in  the  position  of  asserting  and  defending  the  validity  of  her 
marriage,  she  may  consistently  invoke  the  power  of  the  court 
to  compel  a  provision  for  her  maintenance  until  the  action  has 
determined  the  relation  of  the  parties.  Her  marriage  to  the 
plaintiff  is  presumed  to  be  legal  until  the  contrary  is  shown, 
and  there  is  no  sound  reason  in  law  or  in  morals  why  a  wife 
who  has  had  a  serious  charge  made  against  her  should  not  have 
the  same  right  of  assistance  from  her  husband  in  defending 
against  his  charge  that  she  would  have  were  he  asking  a  divorce 
(citing  cases)." 

"The  authorities,  therefore,  almost  unanimously  hold,  even 
in  the  absence  of  express  statutory  authorization,  that  where 
a  husband  seeks  an  annulment  of  the  marriage  on  grounds  the 
existence  of  which  is  denied  by  the  wife  under  oath,  she  in 
entitled  to  an  allowance  during  the  pendency  of  the  suit.  The 
fact  that  the  husband  thereby  admits  the  existence  of  the  mar- 
riage relation  de  facto,  taken  with  the  wife's  denial  of  its 
invalidity,  is  sufficient  to  sustain  the  application,  for,  as  has 
been  shown,  the  court  will  not  go  into  the  merits  of  the  action 
at  that  stage.  The  question  should  be  governed  by  the  cir- 
cumstances of  the  case  and  rests  in  the  sound  discretion  of  the 
court,  and  will  not  be  disturbed  on  appeal  unless  that  discre- 
tion has  been  abused."     (19  C.  J.  228.) 

On  the  question  as  to  whether  the  court  has  authority  to 
make  an  award  in  the  absence  of  statutory  provision  therefor, 
Mr.  Bishop  has  this  to  say:  "Let  us  consider  the  question  some- 
times arising  in  our  courts,  whether,  when  a  statute  gives  the 
tribunal  jurisdiction  over  a  specific  cause  of  divorce,  but  is 
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silent  concerning  alimony,  or  provides  only  for  permanent  ali- 
mony, the  temporary  can  then  be  awarded;  and  whether  costs, 
as  they  are  termed  in  England,  or  money  to  defray  the  expenses 
of  the  suit,  can  also  be  given.  This  question  seems  plain  on 
principle;  first,  the  authority  to  make  the  order  belongs  to  the 
court  under  the  law  imported  by  our  forefathers  to  this 
country;  secondly,  if  this  were  not  so,  still  it  springs  up  neces- 
sarily out  of  the  legal  relation  of  the  parties,  and  the  condition 
of  facts  appearing  from  the  record  before  the  court  to  which 
the  application  is  made.  And  if  any  one  principle  of  our 
jurisprudence  is  more  worthy  of  commendati<m  than  another, 
it  is,  that  a  judicial  tribunal  may  always  be  pressed  to  action 
when  a  case  is  presented  which  comes  within  established  legal 
rule,  though  not  within  precedent."  (2  Bishop  on  Marriage 
and  Divorce,  sec.  338.)  In  seclimi  402  of  the  same  work,  it  is 
said :  "The  allowance  cannot  be  wade  until  the  fact  of  marriage 
has  been  either  admitted  or  proved.  But  the  marriage  need 
not  be  valid.  •  •  •  Where  the  man  seeks  to  establish  the 
nullity  of  his  marriage  on  the  allegation  that  the  woman  has  a 
former  husband  living,  she  may  have  alimony  pendiQg  the  suit, 
and  money  to  defend.  This  question  having  arisen  before  Sir 
Oeorge  Lee,  he  observed:  'The  man  by  his  suit  admitted  that 
he  was  married  to  her  de  facto;  •  •  •  I  must  presume,  till 
the  contrary  appears  in  evidence,  that  she  was  his  wife  de  jure 
as  well  as  de  facto;  for  otherwise  she  must  be  guilty  of  bigamy, 
and  is  a  felon;  but  the  law  presumes,  on  the  contrary,  every- 
body to  be  innocent  till  they  are  proved  guilty.'  The  practice 
here  indicated  has  prevailed  ever  since  this  decision." 

Here  the  plaintiff  himself  sets  up  the  marriage  and  alleges 
that  "ever  since  said  date  plaintiff  and  defendant  have  been 
and  are  now  husband  and  wife.  * '  He  then  alleges  facts  which, 
if  true,  would  render  the  marriage  null  and  void.  The  evi- 
dence heretofore  set  out,  taken  before  the  district  court  on  the 
hearing,  did  not  establish  the  truth  of  such  allegations  con- 
clusively, and  the  court,  in  the  exercise  of  its  discretion, 
allowed  the  application  of  the  wife.    The  testimony  so  taken 
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left  the  question  of  the  validity  of  the  marriage  a  debatable 
question,  and  we  eannot  say  on  the  record  that  there  was  any 
abuse  of  that  discretion.  To  have  decided  otherwise  would 
have  been  tantamount  to  a  declaration  that  plaintiff  and  de- 
fendant never  had  been  husband  and  wife,  in  disregard  of  her 
denials,  under  oath,  of  the  allegations  of  the  complaint  and  of 
her  assertion  that  her  marriage  is  valid  and  existing;  it  would 
be  to  prejudge  the  case  on  its  merits. 

It  is  true  that,  if,  on  a  final  hearing,  the  court  finds  that  the 
allegations  are  true,  the  defendant  will  not  be  entitled  to  ali- 
mony, for  it  will  then  appear  that  she  never  was  the  wife  of 
the  plaintiff,  and  consequently  he  was  never  under  legal  obli- 
gation to  her.  But  on  the  other  hand,  if  the  plaintiff  fails  in 
his  proof,  the  defendant  will  be  declared  to  be  his  lawful  wife^ 
and  consequently  to  have  been  entitled  to  support  from  him 
from  the  beginning  of  the  action,  yet  if  she,  without  means  as 
she  has  testified,  be  denied  the  order  prayed  for,  how  is  she  to 
combat  this  most  grave  charge  against  her,  and  who  is  to  sup- 
port her  while  the  court  awaits  the  final  presentation  of  the 
case  f  Until  she  is  adjudged  not  to  be  the  wife  of  the  plaintiff, 
he  is  bound  to  support  her,  and,  having  deserted  her,  she 
might,  under  the  statute,  bring  an  action  for  separate  main- 
tenance and  in  that  connection  apply  for  and  receive  alimony. 
Why,  then,  should  not  a  court  of  equity  decree  her  such  ali- 
mony pending  this  action,  rather  than  to  force  her  to  a  multi- 
plicity of  suits  f  She  is  presumed  to  be  innocent,  as  quoted 
from  Sir  George  Lee,  above,  until  she  is  proved  guilty,  and, 
until  such  presumption  is  overcome  by  competent  evidence,  she 
is,  as  to  all  the  world,  the  lawful  wife  of  plaintiff  and  entitled 
not  only  to  support  but  to  the  means  necessary  to  properly  meet 
a  charge  which  will,  if  proven,  deprive  her  not  only  of  her  posi- 
tion as  wife,  but  to  a  great  extent  destroy  her  reputation  as  a 
woman,  and  it  would  seem  that  the  reasons  for  awarding  a 
woman,  under  such  circumstances,  the  means  to  defend,  are 
more  cogent  than  in  the  ordinaiy  case  of  divorce  and  appeal  more 
strongly  to  justice  and  equity. 
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We  are  therefore  of  the  opinion  that  the  court,  vested  with 
authority  to  hear  and  determine  actions  for  the  annulment  of 
marriage,  has  fundamental  jurisdiction  to  grant  temporary  ali- 
mony, suit  money,  and  attorney's  fees  to  the  wife,  in  a  suit  by 
her  husband,  on  a  proper  showing,  as  a  power  incidental  to  the 
major  jurisdiction,  though  that  power  does  not  extend  to  the 
granting  of  permanent  alimony  on  a  final  disposition  of  the 
case  in  favor  of  the  husband.  And  that  power  exists  so  long 
as  the  annulment  suit  is  pending,  whether  in  the  district  court 
or  in  this  court  on  appeal.  Under  this  view  of  the  matter,  the 
lower  court  had  jurisdiction  to  make  the  order  complained  of 
and  acted  within  such  jurisdiction  and  still  has  jurisdiction  to 
make  like  orders^  if  the  necessity  therefor  arises. 

The  motion  to  quash  the  alternative  writ  will  therefore  be 
sustained  and  the  application  dismissed.    It  is  so  ordered. 

Dismissed. 

Mb.  Chibp  Justioe  Brantly  and  Assooiatb  Justices  Hol- 
u>WAY,  HuBLY  and  CooPEB  concur. 


STATE  BX  BBL.  PEW,  Reiatob,  i;.  POBTEB^  State  Auditob, 

Bbspondent. 

(No.    4,694.) 
(Sabmitted  April  8,  1920.    Dedded  April  19,  1920.) 

[189  Pftc  618.] 

Mandamus  —  State  Auditor  —  Powers  —  Attorney  General  — 
Scope  of  Duties — State  Efficiency  and  Trade  Commission — 
Assistants — Compensation. 

1.  Chapter  184,  Laws  of  1919,  authorizes  the  state  efficieiMj  and  trade 
commission  to  em-ploj  persons  skilled  in  the  science  of  state  and 
munieipal  goyemment  to  aid  it  in  its  inyestigatlons.  The  relator 
was  appointed  to  prepare  for  its  use  a  survey  of  all  the  state  offices, 
bureaus,  etc.,  as  well  as  a  concise  digest  of  the  laws  governing  them. 
The  relator's  claim  for  compensation  was  approved,  but  the  state 
auditor  declined  to  draw  his  warrant  for  the  amount  of  the  claim  on 
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the  ^ound  that  the  senriees  performed  by  the  relator  were  such  as  are 
required  to  be  performed  by  the  attorney  general.  Held,  on  man- 
daHmu,  that  the  duties  of  the  attorney  general  as  defined  by  the  Oon- 
stitution,  the  statutes  and  the  common  law  in  so  far  as  it  is  in  force 
in  Montana,  do  not  include  the  rendition  of  the  sendees  performed 
by  relator;  that  under  the  Act  creating  it,  the  commission  is  clothed 
with  a  wide  discretion  in  carrying  its  provisions  into  effect,  and  that, 
in  the  absence  of  fraud  or  manifest  abuse  thereof  in  the  employment 
of  relator,  the  state  auditor  was  without  power  to  refuse  to  issue  a 
warrant. 

Original  application  for  a  writ  of  mandamus,  on  the  rela- 
tion of  Chas.  E.  Pew  against  George  P.  Porter,  State  Auditor. 
Writ  granted. 

Mr.  Jos.  A,  Walsh,  for  Relator,  argaed  the  cause  orally. 

Mr.  8.  0.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent,  submitted  a 
brief;  Mr.  Woody  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 

court. 

By  an  Act  approved  March  10,  1919  (Chap.  184,  Laws 
1919),  a  state  efficiency  and  trade  commission  was  created,  its 
powers  and  duties  defined,  and  an  appropriation  made  to  de- 
fray its  expenses.  The  commission  was  charged  with  the  duty  of 
making  a  comprehensive  investigation  of  the  financial  and  busi- 
ness policies  of  the  state,  its  various  offices,  bureaus,  boards 
and  commissions,  for  the  purpose  of  detecting  abuses,  ineffi- 
ciencies and  unnecessary  expenditures  of  public  money,  devis- 
ing ways  and  means  for  correcting  the  same,  and  suggesting  a 
general  plan  for  the  economical  administration  of  the  business 
affairs  of  the  state.  The  commission  was  required  to  report  to 
the  Governor  on  or  before  November  1,  1919,  and  to  include  in 
its  report  specific  recommendations  designed  to  correct  the  de- 
ficiencies found  to  exist  and  to  prepare  and  submit  proposed 
legislation  necessary  to  carry  the  recommendations  into  effect. 

The  Act  provides,  among  other  things:  "The  commission  is 
£1]    authorized    •    •    •    to  employ  such  expert  accountants, 
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persons  especially  skilled  in  the  science  of  state  and  municipal 
gOYemmenty  stenographers  and  other  assistants  as  shall  be 
necessary  to  carry  out  the  purpose  for  which  said  commission 
is  created/'     (Sec  2.) 

After  its  organization,  the  commission  employed  C.  E.  Pew  to 
prepare  for  its  use  a  complete  survey  of  all  offices,  boards,  bu- 
reaus and  commissions  through  the  agency  of  which  the  busi- 
ness of  the  state  is  conducted,  and  also  to  prepare  a  concise 
digest  of  the  laws  governing  the  creation  and  the  powers  and 
duties  of  each  such  office,  board,  bureau  or  commission.  The 
emplo3rment  was  accepted  and  the  services  performed  to  the 
satisfaction  of  the  commission.  Thereafter  Mr.  Pew  presented 
his  claim  for  compensation  in  the  sum  of  $1,000,  which  claim 
was  approved,  indorsed  by  the  chairman,  audited  and  allowed 
by  the  state  board  of  examiners,  and  a  warrant  ordered  drawn 
by  the  state  auditor.  The  auditor  refused  to  draw  the  warrant 
and  this  proceeding  was  instituted  to  compel  him  to  do  so. 

The  defendant  appeared  by  motion  to  quash  the  alternative 
writ,  and  in  support  of  the  motion  urges  that  the  services  re- 
quired of  Mr.  Pew  were  such  services  as  are  required  to  be 
performed  by  the  attorney  general,  and  therefore  the  commis- 
sion was  without  authority  to  incur  a  liability  on  behalf  of  the 
state  for  such  services.  There  is  not  any  merit  whatever  in 
the  contention.  The  duties  of  the  attorney  general  are  defined 
by  the  Constitution,  by  the  statutes,  and  by  the  common  law  in 
so  far  as  it  is  in  force  in  this  state,  but  nowhere,  either  by  ei^- 
press  declaration  or  by  fair  intendment,  is  the  attorney  gen- 
eral required  to  perform  services  of  the  character  indicated. 
The  duties  defined  by  the  Constitution  attach  themselves  to  the 
attorney  general  only  by  virtue  of  his  membership  on  partic- 
ular boards.  The  duties  appertaining  to  the  office  at  common 
law  are  classified  and  enumerated  in  general  terms  in  the  note 
to  6  C.  J.  809,  and  the  statutory  duties  are  defined  by  section 
193,  Revised  Codes. 

Defendant  relies  upon  the  decision  of  the  Oregon  court  in 
Oibsm  y.Kay,  68  Or.  &89,  137  Pac.  864.    In  that  case  the  cor- 
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poration  commissioner  of  Oregon  appointed  one  MeCoUoch,  a 
state  senator,  as  his  assistant  to  perform  certain  services,  and 
the  proceeding  involved  the  question  of  the  authority  of  the 
commissioner  to  incur  a  liability  on  behalf  of  the  state  for  such 
services.  The  court  stated  that  the  duties  of  the  appointee 
were  essentially  those  of  an  attorney;  that  the  state  had  made 
ample  provision  for  legal  advisers  for  the  state  and  its  inter- 
ests; that  the  terms  '^ clerks,  stenographers  and  assistants" 
were  not  suflSciently  comprehensive  to  include  attorneys,  but 
based  its  decision  entirely  upon  the  proposition  that  a  mem- 
ber of  the  legislative  assembly  which  enacted  the  statute  under 
which  the  appointment  was  made  was,  by  the  provisions  of  the 
Constitution  of  Oregon,  disqualified  to  accept  the  appointment 
or  to  render  the  services.  By  way  of  obiter  the  court  observed 
that  the  duties  imposed  upon  McCoUoeh  were  such  as  were  re- 
quired to  be  performed  by  the  attorney  general  or  district  at- 
torneys, but  the  statutes  of  Oregon  which  define  the  duties  of 
those  ofiicers  are  so  much  broader  than  are  the  provisions  of 
section  193  above  that  the  same  rule  would  not  prevail  here,  if 
that  ground  of  objection  had  been  considered  by  the  Oregon 
court  as  a  deciding  factor,  which  was  not  done. 

By  the  provisions  of  Chapter  184  above,  the  eommissicm  was 
clothed  with  broad,  general  powers  and  wide  discretion  in 
carrying  into  effect  the  purposes  of  the  Act.  The  legislature 
saw  fit  to  confer  upon  the  commission  the  authority  to  deter- 
mine what  assistants  were  necessary,  and  in  the  absence  of 
fraud  or  a  manifest  abuse  of  discretion  its  determination  is  con- 
clusive. There  is  no  provision  of  law  under  which  the  auditor 
is  authorized  to  substitute  his  judgment  as  to  the  necessity  or 
propriety  of  the  appointment  for  that  of  the  commission.  We 
do  not  agree  with  the  defendant  that  the  services  required 
could  have  been  performed  only  by  an  attorney,  and  the  fact 
that  Mr.  Pew  is  an  attorney  does  not  change  the  character  of 
the  work. 

It  is  not  questioned  that  the  services  rendered  were  neces- 
sary nor  that  they  were  of  the  reasonable  value  set  upon  them, 
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and  there  is  not  any  excuse  for  the  refusal  of  the  auditor  to 
perform  the  plain  duty  devolved  upon  him  by  virtue  of  his 
ofi3ee. 

The  motion  to  quash  is  overruled,  and  the  peremptory  writ 
will  issue  forthwith. 

AssocuTB  Justices  Hubly,  Matthews  and  Coopeb  concur. 

Mb.  Chief  Justice  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


STATE    EX    BEL.    PIGOTT,    Rblatob,    v.    PORTBE^    State 

AuDrroB,  Respondent. 

(No.   4,593.) 
(Submitted  April  8,  1920.    Decided  April  19,  1920.) 

[189  Pae.  619.] 

(For  syllabus,  see  State  ex  rd.  Pew  v.  Porter,  ante,  p.  535.) 

Jfr.  Jos,  A,  Walsh,  for  Relator. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  state  efficiency  and  trade  commission  employed  William 
T.  Pigott  to  prepare  the  proposed  legislative  bills  deemed  neces- 
sary to  carry  out  the  recommendations  of  the  commission.  In 
all  other  respects  the  facts  involved  herein  are  identical  with 
the  facts  presented  in  State  ex  rel.  Pew  v.  Porter,  ante,  p.  535, 
189  Pac.  618.  Upon  the  authority  of  that  case  the  motion  to 
quash  is  overruled,  and  the  peremptory  writ  is  directed  to  issue 
forthwith. 

Associate  Justices  Hurly,  Matthews  and  Cooper  concur. 

Mb.  Chibp  Justice  Brantly^  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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STATE,  Rbbpondent,  v.  YANDEBVOOBT,  Appbllant. 

(No.  4,462.) 
(Submittod  April  9,  1^20.    Decided  April  26,  1920.) 

[189  Pac  764u] 

Criminal  Law  —  HonUcide  —  Evidence  —  Sufficiency  —  Eye- 
witnesses. 

Homicide — ^Evidence — dafficiencj. 

1.  Eyidence  held  sufficient  to  warrant  a  yerdiet  of  mnrder  in  the 
second  degree,  it  showing  that  defendant,  accompanied  by  his  brother, 
went  to  the  home  of  deceased,  with  whom  they  had  a  quarrel  and 
against  whom  defendant  bad  made  threats  that  he  would  "get"  or 
'fbL"  him,  and  killed  him. 

Same— Eye-witness — When  State  not  Obliged  to  Call. 

2.  In  a  prosecution  for  homicide,  where  the  only  eye-witness  was  & 
brother  of  the  defendant,  and  an  accomplice  though  not  jointly 
charged,  whose  name  had  been  indorsed  on  the  information,  refusal  ta 
grant  a  motion  to  require  the  state  to  place  such  witness  upon  the 
stand,  held  not  error,  the  court  being  advised  by  the  county  attorney 
that,  if  called,  the  witness  would  by  false  swearing  and  the  conceal- 
ment of  material  facts  injure  the  state's  ease. 

Appeal  from  District  Court,  Fallon  County,  in  ths  Sixteenth 
Judicial  District;  B.  B.  Law,  Judge  of  the  Ninth  District  pre- 
siding. 

Walter  Vandbbvoobt  was  convicted  of  murder  in  the  second 
degree,  and  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial  he  appeals.    AfSrmed. 

Messrs.  Loud  dk  Leavitt  and  Mr.  Joseph  Hodgson,  for  Ap- 
pellant, submitted  a  brief;  Mr.  C.  H.  Loud  argued  the  cause 
orally. 

Mr.  S.  C.  Ford,  Attorney  General,  and  Mr.  Otto  A.  Oerth^ 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Oerth  argued  the  cause  orallj. 

MR;  JUSTICE  MATTHEWS  delivered  the  opinion  of  the 
court. 

Appellant  was  convicted,  in  Fallon  county,  of  the  cHme  of 
murder  in  the  second  degree.    He  appeals  from  the  judgment 
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imposed  and  from  the  court's  order  denying  his  motion  for  a 
new  trial. 

In  the  year  1917  appellant  was  jointly  interested  with  his 
[1]  brother,  Worden  Yandervoort,  in  ranching  operations  near 
Westmore;  he  contracted  with  one  George  Davis  to  put  up 
certain  hay,  owned  by  appellant  alone,  for  which  service  Davis 
was  to  receive  one-third  of  the  hay  in  the  stack.  Appellant, 
in  the  absence  of  Davis,  hauled  what  he  claimed  to  be  his  two- 
thirds;  Davis  claimed  that  a  considerable  x)ortion  of  his  hay 
had  been  taken,  and,  after  making  a  demand  on  appellant, 
placed  the  matter  in  the  hands  of  Charles  J.  Dousman,  then 
county  attorney  of  Fallon  county,  who  wrote  appellant  con- 
cerning the  matter.  It  appears  from  the  evidence  that  the 
brothers  took  offense  at  this  aetion.  Prior  to  that  time  the 
three  had  been  on  good  terms,  and  Davis  had  purchased  a 
wagon  and  mower  from  Worden  Vandervoort  for  the  sum  of 
$80,  but  had  not  paid  the  purchase  price. 

On  the  trial  four  witnesses  testified  to  threats  made  by  ap- 
pellant against  Davis,  to  the  effect  that  he  would  ''get"  or 
"fix"  Davis,  each  threat  being  accompanied  by  vile  epithets, 
and,  according  to  witnesses  for  the  state,  on  the  morning  of 
December  5,  Worden  Vandervoort  told  his  brother,  this  appel- 
lant, that,  ''after  you  get  back  from  getting  some  coal  and  I 
get  back  from  Wilson's  we  will  go  and  settle  with  'Slim,'  " 
Slim  being  a  nickname  for  Davis.  On  that  date  the  brothers 
did  go  to  the  Shaw  ranch,  where  Davis  was  living  alone,  but 
when  they  arrived  a  man  by  the  name  of  Pitson  was  with  Davis, 
and,  though  Davis  invited  them  to  stay  to  dinner,  they  re- 
mained but  a  few  moments  and  went  to  the  Amsworthy  ranch, 
a  half  mile  distant,  from  which  the  Shaw  house  could  be  readily 
seen.  Here  they  took  dinner  with  Amsworthy,  who  noticed 
that  Walter  Vandervoort  was  armed  with  a  38-caliber  revolver, 
and  who,  on  request,  was  permitted  to  examine  it,  and  noted 
that  it  contained  six  cartridges.  The  brothers  discussed  cer- 
tain business  matters  with  Amsworthy  and  watched  the  Shaw 
house  from  the  window;  they  noted  the  departure  of  Pitson, 
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and  shortly  thereafter  returned  to  the  Shaw  ranch.  What 
transpired  there  could  only  be  learned  from  the  two  Vander- 
voort  brothers,  and  was  developed  at  the  trial  by  the  state 
from  various  statements  made  by  them. 

Appellant  appeared  at  A.  C.  Long's  store,  and  telephoned 
for  a  doctor,  and  on  being  questioned  said  he  had  shot  Davis,, 
and,  according  to  Long,  told  about  where  Davis  was  shot,  on 
the  ranch,  outside  the  house,  and  in  answer  to  the  question, 
as  to  how  badly  he  was  hurt  stated  that  he  was  able  to  walk 
to  the  house.  Later  appellant  gave  himself  up  to  the  sheriff,, 
stating,  **I  shot  George  Davis,"  and  gave  the  sheriff  the  re- 
volver, which  then  contained  five  unexploded  cartridges  and 
one  empty  shell.    Davis  had  been  shot  in  the  breast,  the  ball 

!  passing  through  his  body,  and  died  that  night.    The  doctor 

testified  that  his  death  was  caused  by  the  gunshot  wound. 

I  Worden  Vandervoort  related  his  version  of  the  affair  to  the 

doctor  in  the  presence  of  Davis,  and  while  Davis  was  still  con> 
scious,  and  the  only  remark  made  by  Davis  was,  ''Tell  the  rest 

I  of  it,"  or  "Tell  it  aU,"  whereupon  the  doctor- advised  him  to 

keep  quiet.  Worden 's  story  is  that  the  trip  was  made  primarily 
to  see  Amsworthy;  that  they  stopped  at  the  Shaw  ranch,  and 
were  told  by  Davis  that  Amsworthy  had  that  morning  told 
him  that  he  (Arnsworthy)  was  going  to  a  neighbor's  shortly, 
and  that  their  hurried  departure  was  for  the  purpose  of  seeing 
Arnsworthy  before  he  left  his  ranch.  As  to  this,  Pitson  denied 
that  Davis  had  made  such  a  statement,  and  Amsworthy  tes- 
tified that  he  had  told  Davis  nothing  of  the  kind.  According 
to  Worden  Vandervoort,  on  returning  to  the  Shaw  ranch,  he 
knocked  and  was  invited  to  enter;  that  they  went  in  and  had 
some  conversation  with  Davis,  and  he  then  showed  him  the 
Dousman  letter,  and  asked  what  it  meant ;  that  Davis  said  they 
had  taken  or  stolen  enough  of  his  hay  to  settle  the  other  ac- 
count, and  thereupon  arose  and  attempted  to  strike  Worden, 
who  caught  him  about  the  neck  and  got  hold  of  his  thumb* 
Davis  was  much  smaller  than,  and  not  a  match  physically  for, 
either  of  the  Vandervoort  brothers.    It  seems  he  had  a   sore 
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thumb  and,  when  seized  by  Worden,  cried  out  in  pain  and 
promised,  if  released,  to  ** settle  like  a  man,"  whereupon  he 
was  released.  On  being  released,  according  to  Worden's  story, 
Davis  asked  to  be  excused,  went  first  to  the  bam  and  got  hiB 
horse  and  then  to  the  granary  and  secured  a  gun,  and,  coming 
toward  the  house,  ordered  the  brothers  to  come  out,  using  a 
vile  epithet.  On  their  refusal,  he  fired  a  charge  of  shot  through 
the  door  at  about  the  height  of  a  man's  head,  the  charge 
striking  the  opposite  wall.  Shortly  after  he  entered  the  kitchen 
with  the  gun  held  in  position  to  fire.  The  brothers  had  re- 
treated to  an  adjoining  room  and  stood  behind  a  post.  As 
Davis  advanced,  Walter  Vandervoort,  who  stood  behind  Wor- 
den,  fired,  and  Davis  fell. 

The  state's  witnesses  testified  to  the  shot  having  been  fired 
through  the  door,  and  that  the  shotgun  was  in  the  room  with 
an  exploded  shell  in  the  right  barrel  and  a  loaded  shell  in 
the  left,  but  that  the  gun  had  been  broken  and  out  of  order 
for  some  time  and  the  left  barrel  could  not  be  discharged. 
Two  loaded  shells  were  found  on  the  kitchen  floor. 

The  prosecution  having  announced  that  it  was  about  to  rest 
its  case,  the  defense  demanded  that  the  prosecution  be  required 
to  call  Worden  Vandervoort,  he  being  the  only  eye-witness  to 
the  transaction  and  his  name  being  indorsed  on  the  informa- 
tion as  a  witness  for  the  state.  Thereupon  the  county  attorney 
offered  to  make  an  affidavit  setting  forth  his  reasons  for  not 
so  doing,  but  was  advised  by  the  court  that  his  statement  would 
be  sufficient,  and  he  then  stated  as  his  reasons  that,  to  the 
best  of  his  knowledge,  the  statement  of  Worden  Vandervoort 
would  not  be  correct  and  truthful ;  that  many  facts  were  in  his 
possession  which  .induced  him  to  believe  that  the  witness  was 
biased,  and  that  the  demands  of  justice  dictated  that,  if  the 
witness  be  examined  at  all,  the  state  should  have  the  oppor- 
tunity to  cross-examine  him  at  length,  and  should  not  be  de- 
prived of  the  right  of  impeachment.  On  this  showing  the 
court  denied  the  motion  and  the  state  closed  its  case. 
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Worden  Yandervoort  was  called  as  a  witness  for  the  defense, 
and  told  substantially  the  same  story  as  he  had  related  to  the 
doctor  and  at  the  inquest.  On  rebuttal,  the  state  called  three 
witnesses,  who  testified  to  a  conversation  in  which  Worden 
stated,  some  time  prior  to  the  killing,  that  he  was  going  '^  fifty- 
fifty"  with  Walter,  and  that  if  Davis  licked  one  he  would  have 
to  lick  both,  one  witness  who  testified  that  Worden  had  stated 
to  him  that,  ''If  Davis  does  not  settle  with  me,  I'll  get  him," 
and  one  who  testified  that  the  day  before  the  killing  Worden 
said  that  he  was  going  up  to  settle  with  Davis,  and  that  he 
was  not  going  unarmed. 

Amsworthy,  recalled,  testified  that  after  the  shooting, 
Worden  came  to  his  ranch  and  told  him  of  it,  and  stated, 
*'I  am  proud  of  the where  he  lays.*' 

But  two  assignments  of  error  are  made: 

(1)  Denying  the  defendant's  motion  to  direct  the  county 
attorney  to  place  Worden  Yandervoort  on  the  stand,  he  being 
the  only  eye-witness  to  the  shooting. 

(2)  InsufSciency  of  the  evidence  to  prove  beyond  a  reason 
able  doubt  (a)  that  defendant  is  guilty  of  the  crime  of  mur- 
der as  charged  in  the  information,  or  of  any  other  crime  em- 
braced therein,  or  (b)  that  defendant  is  guilty  of  murder  in 
the  second  degree. 

1.  Under  the  old  English  common  law,  the  prosecution  was 
[2]  compelled  to  place  all  eye-witnesses  on  the  stand.  Origi- 
nally the  rule  applied  in  all  felony  cases,  but  was  later  restricted 
to  homicide  cases.  (1  Chitty  Crim.  Law,  624.)  ''Under  the 
rigorous  and  harsh  rules  of  the  old  common  law,  there  was 
reason  for  compelling  the  prosecution  to  call  and  examine  as 
witnesses  all  persons  who  had  knowledge  of  material  facts  con- 
nected with  the  crime  charged  against  an  accused  person.  That 
law  denied  him  counsel,  and  sealed  his  lips  sa  a  witness." 
{Keller  v.  State,  123  Ind.  110,  18  Am.  St.  Bep.  318,  23  N.  E. 
1138.)  "The  prisoner  was  not  permitted  to  call  witnesses, 
although  present,  and  the  issue  of  his  guilt  or  innoc^ice  was 
determined  upon  the  evidence  offered  in  support  of  the  prose- 
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«ution.  Subsequently,  when  he  was  permitted  to  have  wit- 
nesses, they  did  not  obtain  any  particular  credit  by  reason  of 
the  fact  that  they  were  not  sworn,  and  the  practice  continued; 
but  later,  when  the  prisoner's  witnesses  were  permitted  to  tes- 
tify on  oath  and  he  was  permitted  to  call  on  his  own  behalf  all 
eye-witnesses  of  the  crime,  the  reason  for  the  ancient  rule 
ceased.*'  (1  Chitty  Crim.  Law,  634,  625.)  "Under  the  later 
and  present  practice,  however,  the  prosecution  need  not  ex- 
amine all  its  witnesses,  but  the  choice,  introduction  and  ex- 
amination of  the  state's  witnesses  usually  rests  in  the  discretion 
of  the  prosecuting  attorney."  (16  Corpus  Juris,  845,  and  note.) 
And  in  this  state  the  statute  specifically  so  declares:  "Upon  a 
trial  for  murder  or  manslaughter  it  is  not  necessary  for  the 
state  to  call  as  witnesses  all  persons  who  are  shown  to  have  been 
present  at  the  homicide,  but  the  court  may  require  all  of  such 
witnesses  to  be  sworn  and  examined."  (Sec.  928^,  Rev. 
Codes.) 

The  wording  of  the  statute  is  such,  however,  that,  while  it 
may  not  be  necessary  to  call  all  witnesses,  the  state  is  not 
excused  from  calling  at  least  one  witness,  or  the  only  witness 
to  a  homicide,  unless  there  is  an  exception  to  the  general  rule 
laid  down  in  the  case  of  Staie  v.  Metcalf,  17  Mont.  417,  48  Pac. 
182. 

Questions  concerning  the  calling  of  "all  witnesses"  have 
been  raised  in  this  state  in  a  number  of  cases,  although  the 
question  here  involved  has  not  been  before  the  court.  The  case 
of  Territory  v.  Hanna,  5  Mont.  248,  5  Pac.  252,  was  decided 
before  the  passage  of  the  statute  referred  to.  There,  the 
county  attorney,  having  stated  that  the  wife  of  deceased  was 
present,  in  an  adjoining  room  when  the  homicide  was  committed ; 
the  court  said:  "The  prosecuting  attorney  ought  to  have  called 
this  witness,  or  made  some  satisfactory  explanation  to  the 
court  why  he  did  not,  otherwise  a  suggestion  is  raised  that 
there  was  design  and  purpose  in  omitting  to  call  the  witness. 
Especially  should  she  have  been  called,  as  there  was  no  proof 

67  Mont.' 
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of  the  circumstances  attending  the  killing  in  evidence  at  the 
time  the  motion  was  made." 

In  the  case  of  State  v.  RoUa,  21  Mont.  582,  55  Pac.  523,  the 
court,  commenting  on  the  Hanna  Case,  said:  **If  the  prosecut- 
ing attorney  in  the  case  quoted  from  had  made  some  satisfac- 
tory explanation  of  his  refusal  to  place  the  eye-witness  on  the 
stand,  it  might  have  altered  the  case  very  materially." 

In  the  case  of  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3,  the 
court  said:  **It  is  discretionary  with  the  trial  court  whether 
all  persons  who  are  shown  to  have  been  present  at  a  homicide 
shall  be  sworn  and  examined  in  behalf  of  the  state.  Exercise 
of  its  discretion  will  be  corrected  only  in  case  of  abuse"  (cit- 
ing State  V.  Rolla,  supra).  And  a  like  ruling  was  made  in 
State  V.  Inick,  55  Mont.  1,  173  Pac.  230. 

The  case  relied  upon  by  counsel  for  the  appellant,  however,, 
is  that  of  State  v.  Metcalf,  above,  where  the  demand  was  made 
that  the  state  call  and  examine  the  only  person  shown  to  have 
been  present  at  the  homicide,  and  available  at  the  trial.  The 
county  attorney  stated  that  this  witness  was  too  drunk  at  the 
time  to  have  seen  anything  that  occurred,  and  the  trial  court 
denied  the  motion.  This  court  held  that  the  reason  given  was 
not  sufficient  to  warrant  the  refusal,  but  that  the  witness 
should  have  been  placed  on  the  stand  and  examined,  that  the 
jury  might  determine  the  fact.  The  court  quoted  from  the 
opinion  in  Wellar  v.  People,  30  Mich.  16,  as  follows:  **In  cases 
of  homicide,  and  in  others  where  analogous  reasons  exist,  those 
witnesses  who  were  present  at  the  transaction,  or  who  can  give 
direct  evidence  on  any  material  branch  of  it,  should  always 
be  called,  unless  possibly,  where  too  numerous" — ^and  then 
said:  **We  think,  under  the  great  weight  of  authority,  that 
resort  should  not  be  had  to  circumstantial  evidence  in  such 
cases  where  it  appears  that  direct  proof  can  be  reasonably 
had."  This  is  a  salutary  rule  for  the  safeguarding  of  the 
rights,  the  life  and  the  liberty  of  the  accused,  and  should  be 
adhered  to  in  all  cases  where  **  direct  proof  can  be  reasonably 
had."    However,  to  every  rule  there  are  exceptions,  which  are 
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as  necessary  of  observance  as  are  the  rules  themselves,  and 
should  be  invoked  whenever  justice  and  public  safety  and  the 
protection  of  the  interests  of  society  require  it.  And  ''when 
the  reason  of  a  rule  ceases,  so  should  the  rule  itself.'*  (Rev. 
Codes,  sec.  6178.) 

The  reason  for  the  rule  in  the  Metcdlf  Case  is  that  aU  of  the 
facts  be  brought  to  the  attention  of  the  jury  so  that  full  jus^ 
tice  might  be  done;  that  the  innocent  be  protected;  but  the  rule 
was  never  intended  as  a  shield  against  the  eliciting  of  all  of  the 
facts  and  circumstances.  Here,  the  vdtness  was  produced  in 
the  courtroom;  the  defense  could  and  did  make  him  its  own 
witness,  and  get  before  the  jury  aU  the  facts  within  his 
knowledge.  The  state  had  laid  before  the  jury  all  the  facts 
it  could  have  proven  by  the  witness,  and  the  only  result  of 
granting  the  motion  would  have  been  to  require  the  state  to 
vouch  for  the  witness  and  to  exclude  from  consideration  by  the 
jury  those  damaging  statements  by  the  witness  elicited  on 
rebuttal. 

The  theory  of  the  prosecution  was,  throughout  the  trial,  that 
the  evidence  tended  to  show  a  conspiracy  between  the  Vander- 
voort  brothers  to  do  away  with  the  deceased,  and  the  consum- 
mation of  that  conspiracy.  The  county  attorney  did  not  be- 
lieve, from  the  facts  in  his  possession,  that  '' direct  proof  could 
be  reasonably  had"  from  this  sole  eye-witness,  but  that,  on 
the  contrary,  he  would  pervert  the  facts  to  establish  the  inno- 
cence of  the  accused — ^that  the  witness  was  in  fact  an  accom- 
plice of  the  defendant  on  trial,  and  the  evidence  tended  to  show 
that  this  belief  was  well  founded.  It  would  seem  a  perversion 
of  justice  to  require  the  prosecution,  under  such  circumstances, 
to  place  the  vdtness  on  the  stand  and  vouch  for  him,  and  the 
weight  of  authority  is  against  such  a  requirement. 

In  the  case  of  State  v.  Barrett,  33  Or.  194,  54  Pac.  807,  the 
court,  after  stating  the  English  rule,  says:  **And  in  this  countiy 
it  is  the  rule,  in  Michigan  and  Montana,  that  the  prosecuting 
officer  is  bound  to  show  the  res  gesiae,  or  entire  transaction, 
by  calling  all  the  obtainable  witnesses  present  at  the  time,  unless 
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it  appeun  that  the  testunonj  of  thoae  not  caDed  would  be 
merely  eomnlatiTe  [eiting  Michigan  eaaes  and  8tmie  ▼.  MeicaJf, 
supra].  Bat  this  doctrine  ia  denied  and  repudiated,  and  we 
think  rigfatfally,  hy  a  great  majority  of  the  courts  in  which 
the  question  has  come  up  for  adjudication.  [Citing  a  large 
number  of  authoritieB.]  It  probably  came  into  use  in  England 
at  a  time  when  the  right  of  a  defendant  in  a  criminal  case  to  be 
represented  by  counsel,  or  to  have  witnesses  appear  and  testify 
in  his  behalf,  was  either  denied  entirely,  or  very  much  abridged. 
Under  such  circumstances,  it  was,  of  course,  important  that  the 
prosecution  be  compelled  to  prove  the  entire  transaction,  and 
to  call  all  the  witnesses  present  at  the  time,  whether  they 
would  testify  for  or  against  the  defendant.  But  these  restric- 
tioQS  upon  the  rights  of  a  defendant  do  not,  and  never  did, 
exist  in  this  country.  *  *  *  In  addition  to  this,  the  state  is 
bound  to  make  out  its  case  beyond  a  reasonable  doubt;  and, 
if  the  prosecuting  officer  does  not  caU  sufficient  witnesses  for 
that  purpose,  or  if  any  unfavorable  inference  can  be  drawn 
from  his  failure  to  call  any  witness,  the  defendant  is  not  likely 
to  suffer  by  the  omission.  And  if  he  calls  only  such  witnesses 
as  are  favorable  to  the  state,  the  defendant  has  a  right  to  call 
any  others  which  he  may  suppose  will  relate  the  facts  favorable 
.to  him.  It  does  not  seem  to  us,  therefore,  that  the  state  should 
be  compelled  to  call  and  vouch  for  a  witness,  even  though  it 
be  evident  that  he  knows  all  about  the  facts,  when  the  prosecut- 
ing officer,  acting  in  good  faith  and  under  his  official  oath,  is 
of  the  opinion  that  he  will,  by  false  swearing,  or  by  the.  con- 
cealment of  material  facts,  attempt  to  establish  the  innocence 
of  the  accused." 

In  the  case  of  Boss  v.  State,  8  Wyo.  351,  57  Pac.  924,  the 
court,  following  the  Oregon  court,  said:  **The  courts  of  Miehi- 
gan  and  Montana  adhere  to  the  former  English  rule,  except 
when  the  witnesses  are  too  numerous  •  •  •  [citing  several 
Michigan  cases  and  the  case  of  State  v.  Metcalf,  supra].  In 
the  great  majority  of  the  states  where  the  question  has  been 
passed  upon,  however,  the  decisions  are  the  other  way  [citing 


67  Mont.]  State  v.  YANDBBVooBr.  549 

cases]/*  The  court  thereupon  followed  the  latter  rule.  It 
then  remarks:  ''As  the  state  does  not  desire  the  conviction  of 
any  innocent  person,  we  have  no  doubt  of  the  power  of  the 
court,  and  it  might  become  its  duty,  in  case  of  any  attempt  of 
the  prosecuting  officer  to  prejudice  the  defendant  by  the  sup- 
pression of  testimony,  to  call,  or  require  the  prosecutor  to  eall^ 
the  witnesses.    But  no  such  condition  exists  in  this  case.'' 

In  12  Cyc  550,  we  find  the  declaration  that  ''even  where 
the  practice  is  to  require  the  prosecution  to  produce  all  the 
witnesses,  the  state  cannot  be  required  to  call  the  accomplice 
of  the  defendant  as  a  witness." 

The  foregoing  cases,  we  believe,  place  too  narrow  a  con- 
struction on  the  Meicalf  Case,  which,  we  apprehend,  goes  no 
further  than  to  lay  down  the  general  rule  that  the  case  should 
not  be  made  by  circumstantial  evidence  in  hoi)iicide  cases 
** where  direct  proof  can  be  reasonably  had."  If  the  evidence 
tends  to  show  that  the  witness  will,  by  false  swearing  or  by  con- 
cealment of  facts,  seek  to  establish  the  innocence  of  the  ac« 
cused,  it  cannot  be  said  that  '^  direct  proof  can  be  reasonably 
had"  from  such  a  witness,  and  it  is  here  we  believe  an  excep- 
tion to  the  general  rule  heretofore  laid  down  should  be  had. 

Thus,  in  Ooode  v.  State,  57  Tex.  Cr.  220,  123  S.  W.  597, 
where  the  facts  are  singularly  similar  to  those  in  the  case  at 
bar,  the  state  made  its  case  by  circumstantial  evidence  and  the 
statements  and  alleged  confessions  of  the  defendant,  who  told 
of  the  killing  and  of  the  presence  of  one  Joe  Dorsey.  Doi*8ey 
was  under  arrest  and  in  jail;  the  demand  was  made  that  the 
state  place  him  on  the  stand.  In  passing  on  the  court's  refusal 
to  grant  the  demand,  the  Texas  court  said:  ''This  motion  al- 
leges that  Dorsey  was  an  eye-witness  to  the  killing,  and  the 
testimony  of  the  state  indicated  clearly  that  he  was  a  party  to 
the  criminal  conspiracy  to  kill  deceased.  The  motion  itself 
showed  he  was  in  jail,  and  it  would  indeed  have  been  a  singular' 
rule  to  require  the  state  to  place  upon  the  witness-stand  a 
co-conspirator  to  be  bound  by  his  testimony." 
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In  the  case  of  People  v.  Rush,  107  Mich.  251,  65  N.  W.  99, 
the  court  employed  the  following  language  in  disposing  of  this 
question:  "The  first  alleged  error  is  that  the  court  did  not  re- 
quire the  people  to  produce  a  witness  whose  name  was  indorsed 
upon. the  information.  There  are  two  complete  answers  to  this: 
(1)  The  witness  was  in  court,  and  was  called  as  a  witness  hy 
the  respondent,  who  had  the  benefit  of  his  testimony.  (2)  His 
name  was  placed  upon  the  information  at  the  request  of  the 
respondent.  The  testimony  of  the  people  disclosed  that  another 
man  was  with  the  respondent  at  the  time  of  the  assault.  The 
contention  is  that  this  witness  was  that  man;  that  he  was  an 
eye-witness  to  the  transaction;  and  that  it  was  therefore  the 
duty  of  the  prosecutor  to  call  him,  under  the  following  deci- 
sions: [citing  Michigan  cases].  The  assault  was  premeditated; 
was  made  in  the  night,  with  some  blunt  instrument;  and,  as 
soon  as  the  cowardly  blow  was  struck,  the  respondent  and  his 
companion  ran  away,  and  escaped  in  the  darkness.  The  above 
decisions  do  not  hold,  nor  is  there  any  reason  or  common  sense 
in  holding,  that  the  people  should  call  as  a  witness  an  accom- 
plice in  crime."  True,  this  last  case  was  not  a  homicide  case, 
but  one  for  assault  with  a  deadly  weapon;  but  the  court  made 
no  distinction,  and  the  cases  referred  to  were  largely  homicide 
cases.  The  closing  statement  of  the  quotation  voices  the  senti- 
ment of  the  writer  on  this  subject. 

Here  we  have  under  consideration  a  case  where  there  were 
but  two  men  present  at  the  time  of  the  shooting,  the  man 
charged  with  the  crime  and  his  brother,  who  might  well  have 
been  placed  on  trial  with  him.  On  the  trial  the  state  made 
a  complete  case  from  circumstantial  evidence,  including  the 
statement  of  both  of  these  men  as  to  what  took  place  at  the  time 
of  the  shooting ;  the  state  could  not  hope  to  elicit  any  fact  from 
the  witness  Worden  Vandervoort  that  would  aid  the  state,  but, 
had  he  been  placed  on  the  stand,  would  have  vouched  for  him, 
and  have  been  precluded  from  impeaching  him  or  showing  mo- 
tive on  his  part,  and  would  only  have  aided  the  defendant  in 
the  action  to  prove  matters  claimed  to  be  the  facts  by  the  Van- 
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dervoort  brothers,  tending  to  show  justification;  the  witness 
was  produced  in  court,  and  the  defendant  placed  him  on  the 
stand  and  had  the  advantage  of  his  testimony.  Under  such 
circumstances,  we  are  of  the  opinion  that,  to  the  general  rule 
laid  down  in  the  Metcalf  Case,  there  is  the  exception  that,  where 
the  evidence  reasonably  tends  to  show  that  the  proposed  witness 
was  an  accomplice  in  crime,  whether  charged  jointly  or  not, 
and  that,  if  called,  he  would  by  false  swearing  or  the  conceal- 
ment of  material  facts,  injure  the  state's  case,  and  such  a  show- 
ing is  made  to  the  satisfaction  of  the  court,  the  state  is  not 
bound  to  call  such  a  witness;  though  the  prosecution  should 
have  him  present  and  available  to  the  defense,  that  they  be  not 
misled  by  the  fact  that  the  name  of  such  witness  was  indorsed 
on  the  information.  We  find  no  error  in  the  court's  refusal 
to  grant  the  motion. 

2.  The  second  assignment  of  error  is  that  the  evidence  is 
insufficient  to  justify  a  verdict  of  murder  in  the  second  degree, 
or  any  verdict  against  appellant.  The  evidence  has  been 
sufficiently  canvassed  to  disclose  the  facts,  which  are  ample,  if 
believed  by  the  jury,  to  justify  the  verdict  rendered. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Affirmed. 

AssocuTB  Justices  Holloway,  Huely  and  Coofeb  concur. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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BEEVB,    Appellant,    v.    CITY    OP    BILLINGS    m    ai^ 

Respondents. 

(No.  4,565.) 
(Sabmitted  April  9,  1920.    Beeided  AprO  i7,  1920.) 

[189  Pac.  768.] 

Cities  imd  Totuns  —  Special  Improvements  —  Limit  of  Cprf— ?• 
StattUes  and  Statutory  Constrttctum. 

Cities  end  Towns — Special  Improvements — ^limit  of  Cost  Per  Lineal  Foot 
— ^Inapplicability  of  Statute. 

1.  Held,  that  the  limitation  of  $1.50  per  lineal  foot  plaeed  upon 
municipid  improTementli  hj  section  2,  Chapter  89,  Laws  of  1913,  or 
Chapter  175,  Laws  of  1919,  as  amended  hj  Chapter  142,  Laws  of  1915, 
has  no  application  to  street  grading,  draining,  paying  or  eurfoing  and 
gutter  work. 

Statutory  Construction — Intent  of  Legislature. 

2.  Statutes  should  be  given  an  interpretation  best  calculated  to  earrjr 
out  the  intent  of  the  legislature  in  enacting  them. 

Appeal  from  District  Court,  Yellowstone  County;  Charles  A. 
Taylor,  Judge. 

Suit  by  E.  E.  Reeve  to  restrain  the  City  of  Billings  and 
others  from  levying  the  cost  of  special  improvements  against 
his  property.  Judgment  for  defendants,  and  plaintiff  appeals. 
AfSrmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Waldo  &  Cunningham,  for  Appellant. 

Messrs.  Johnson  &  Colem4in,  for  Respondents. 

MR.  JUSTICE  COOPER  delivered  the  opinion  of  the  court 

By  his  complaint  in  the^  court  below  the  appellant  sought  to 
restrain  the  city  of  Billings,  its  mayor  and  other  officers,  from 
levying  the  cost  of  the  improvements  constructed  in  Improve-* 
ment  District  168  in  excess  of  $1.50  per  lineal  foot,  plus  the 
cost  of  curb  and  gutters  against  his  property  situated  within 
that  district.  He  alleges  that  all  the  steps  required  by  law 
to  put  the  work  in  motion  were  followed  by  the   respondent 
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city,  including  the  making  of  a  contract  and  the  giving  of  a 
bond  under  the  provisions  of  Chapter  89  of  the  Acts  of  the 
Thirteenth  Legislative  Assembly,  as  amended  by  Chapter  175  of 
the  Sixteenth  Legislative  Assembly.  He  specifically  alleges 
that  the  resolution  of  intention  and  the  notices  provided  for  the 
construction  of  concrete  curbs  and  concrete  gutters  along  the 
streets  and  avenues,  and  the  grading  and  draining  of  the 
streets  and  avenues  within  the  district;  that  neither  the  resolu- 
tion of  intention  nor  the  notice  published  and  mailed  indicated 
that  within  said  special  improvement  district  any  waterworks, 
water-mains  or  extensions  of  water-mains  were  to  be  con- 
structed; that  the  contract  did  not  provide  that  such  water- 
works, water-mains,  or  extension  of  water-mains,  should  be 
constructed,  and  that  none  were  constructed  within  said  dis- 
trict ;  that  the  cost  of  the  improvements  so  constructed  exceeded 
the  sum  of  $107,000 ;  that  the  whole  cost  for  grading,  draining 
and  paving  would  amount  approximately  to  $9  per  lineal  foot, 
and  in  addition  forty  cents  per  square  foot  for  gutters,  and 
sixty-five  cents  per  lineal  foot  for  the  curb, — a  total  in  excess 
of  $10  per  lineal  foot  for  all  the  different  kinds  of  work  done 
within  said  district;  that  unless  restrained,  defendants  will, 
in  default  in  the  payment  of  the  taxes  or  assessment  so  levied, 
proceed  to  advertise  and  sell  his  property  for  the  payment  of 
delinquent  taxes;  that  he  has  no  plain,  speedy  and  adequate 
remedy  at  law,  and  that  irreparable  damage  will  be  done  him 
unless  the  defendants  are  restrained  from  levying  and  assessing 
the  cost  thereof  against  the  property  of  plaintiff  and  defraying 
the  cost  of  such  improvements.  To  this  complaint  a  general 
demurrer  interposed  to  the  complaint  in  the  court  below  was 
sustained.  Upon  appellant's  refusal  to  amend,  the  court  ren- 
dered a  judgment  of  dismissal.  The  appeal  is  from  the  judg- 
ment. 

By  Chapter  175,  Laws  of  1919,  sections  34ia-M17,  Revised 
Codes,  providing  for  the  creation  of  a  special  improvement 
district  for  the  construction  or  acquisition  of  a  system  of  water- 
works, and  the  collection  of  special  assessments  to  pay  for  the 
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same,  are  repealed.  The  Act  then  provides  that  whenever  the 
public  interest  or  convenience  may  require,  the  city  council 
is  authorized  to  create  special  improvement  districts  and  order 
the  construction  of  improvements  in  the  streets  of  cities,  in- 
cluding waterworks,  water-mains  and  extensions  of  water- 
mains.  Section  2  of  Chapter  89  as  amended  by  Chapter  142, 
Laws  of  1915,  is  amended  only  by  the  insertion  in  the  second 
section  of  that  Act  of  the  words  ''waterworks,  water-mains,  and 
extension  of  water-mains,"  and  the  addition  at  the  end  of 
section  2,  as  it  then  stood,  of  the  following:  "Provided,  how- 
ever, that  the  whole  cost  so  assessed  shall  at  no  time  exceed  the 
sum  of  $1.50  per  lineal  foot  plus  the  cost  of  the  pipe  so  laid 
of  the  entire  length  of  the  water-mains  laid  in  such  district.'^ 

The  sections  of  the  Revised  Codes  repealed  by  the  later  Act 
made  provision  for  the  construction  of  municipal  waterworks; 
the  creation  of  districts  for  that  purpose;  for  the  issuance  of 
warrants,  and  specified  the  mode  in  which  the  levy  and  collec* 
tion  of  special  assessments  should  be  carried  out. 

Appellant  in  his  brief  contends  that  the  words  in  section  2 
[1]  of  Chapter  175,  "whole  cost  so  assessed,"  must  be  read 
in  connection  with  those  sections  of  Chapter  89,  as  amended, 
having  to  do  with  assessments,  and  that  it  was  the  legislative 
intent  that  municipalities  should  be  limited  in  the  construction 
of  public  improvements  to  $1.50  per  lineal  foot  of  improve- 
ments constructed,  plus  the  cost  of  pipe  in  cases  where  the  lay- 
ing of  the  pipe  within  the  district  was  part  of  the  contemplated 
improvement.  Respondents  contended  in  the  court  below  that 
it  was  intended  to  limit  a  municipality  in  the  construction  of 
improvements  only  when  the  improvement  constructed  was 
"waterworks,  water-mains  and  extension  of  water-mains." 
We  are  of  opinion  that  whatever  may  have  been  the  intention 
of  the  legislature  in  the  use  of  the  words  "waterworks,  water- 
mains  and  extension  of  water-mains,"  and  the  "limitation  of 
the  cost  to  $1.50  per  lineal  foot,  plus  the  cost  of  the  pipe  laid/* 
it  was  not  that  the  municipal  bodies  of  the  state  should  be  lim- 
ited to  the  expenditure  of  $1.50  per  lineal  foot  for  the  "grading. 
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draining  and  paving,  and  curb  and  gutter  work/'  which  the 
plaintiff  alleges  could  not  be  installed  for  less  than  $10  per  lineal 
[2]  foot.  The  Act  in  question  should  be  given  an  interpreta- 
tion best  calculated  to  carry  out  the  actuating  thought  in  the 
minds  of  the  legislature  at  the  time  of  its  passage.  (State 
ex  rel.  Knight  v.  Cwve,  20  Mont.  468,  52  Pac.  200.)  The  in- 
terpretation for  which  appellant  contends  would  work  the 
defeat  of  the  purpose  manifestly  intended  in  the  passage  of 
Chapter  175  (Sixteenth  Session),  and  the  Acts  of  which,  it  is 
amendatory. 

The  judgment  \b  afSrmed* 

AiJirmed. 

AssociATB  Jusncis  HoiiLOWAY,  HxTBLY  and  Matthews  con- 
cur. 

Mb.  Chbsp  Justice  BBANTiiY,  being  ahsenti  takes  no  part  in 
the  foregoing  decision. 


MoCAULL-DINSMOBE     CO.,     Appellant,    v.     JACKSON, 

Respondent. 

(No.  4,112.) 
(Bobniitted   April    10,   1920.    Decided   May   3,   1920.) 

[189  Pac.  771.] 

Sales — Contracts — Breach — Nonperformance  by  Buyer — BigMs 
of  Seller — Rescission — Notice. 

Gontracts — Sales — Breach  by  Buyer — Rights  of  Seller. 

1.  Where  one  party  to  a  contract  communicates  to  the  other  his  re- 
fusal to  be  longer  bound  thereby,  the  latter  is  excused  from  further 
performance  on  his  part. 

Same. 

2.  Heldf  that  where  a  wheat  buyer,  under  a  contract  which  provided 
that  upon  delivery  of  the  wheat  to  the  railway  company  a  bill  of  lad: 
ing  should  be  issued  to  the  seller,  who  was  to  attach  a  sight  draft 
payable  at  Duluth,  Iowa,  unqualifiedly  advised  the  seller  after  referring 
to  a  threatened  railroad  strike,  that  four  days  thereafter  it  would 
oea«A    honoring    drafts    accompanying   bills    of    lading    containing    a 
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lo88  and  damage  exemption  clause,  and  the  aener  npon  inqniiy  waa 
informed  that  no  bill  of  lading  would  be  issued  without  such  clause, 
he  was  justified  in  treating  the  contract  as  repudiated  and  in  reselling 
the  wheat. 

Same — ^Breach  by  Buyer — ^Eleetion  of  Seller  to  Consider  Contract  at  find — 
Notice. 

8,  Where  plaintiff,  in  an  action  for  breach  of  contract  of  sale,  him- 
self repudiated  in  advance  a  material  proyision  thereof,  defendant 
was  under  no  obligation  to  give  notice  of  his  intention  to  consider 
the  agreement  at  an  end  and  resell. 

Api^edl  from  District  Court,  Madison  bounty;  Wm.  A.  Clark, 
7udge. 

AonoN  by  the  McCaull-Dinsmore  Company,  a  corporation, 
against  P.  Y.  Jackson.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Messrs.  Day  dk  Mapes,  for  Appellant,  submitted  a  brief; 
Mr.  E.  C.  Day  arg^ued  the  cause  orally. 

Did  the  defendant  have  the  right  to  abandon  or  rescind  the 
contract  for  the  delivery  of  the  wheat  in  controversy  upon  the 
receipt  of  the  circular  letter  offered  in  evidence  t  The  refusal 
on  the  part  of  the  obligor  that  will  excuse  the  obligee  from 
complying  with  the  terms  of  his  contract  must  be  a  distinct 
and  unqualified  refusal  to  be  further  bound  by  the  contract. 
(Fay  V.  Oliver,  20  Vt.  118,  49  Am.  Dec.  764;  Way  v.  Johnson, 
5  S.  D.  237,  58  N.  W.  552;  Lake  Shore  &  M,  8.  By.  Co.  v. 
Richards,  152  Dl.  59,  30  L.  R.  A.  33,  38  N.  E.  773 ;  Gerli  v. 
Poidebard  8.  Mfg.  Co.,  57  N.  J.  L.  432,  51  Am.  St.  Rep.  612, 
30  L.  R.  A.  61,  31  Atl.  401.)  The  principle  to  be  applied  in 
all  of  these  cases  is  whether  or  not  the  nonperformance  or  state- 
ment of  intention  amounts  to  an  abandonment  of  the  contract 
or  a  refusal  to  perform.  (West  v.  Bechiel,  125  Mich.  144,  51 
L.  R.  A.  791,  84  N.  W.  69;  Brady  v.  Oliver,  125  Tenn.  595, 
Ann.  Cas.  1913C,  376,  41  L.  R.  A.  (n.  s.)  60,  147  S.  W.  1135.) 

One  party  cannot  make  a  valid  cancellation  of  a  contract  of 
sale  and  thus  escape  performance.  A  mere  assertion  of  in- 
ability to  carry  on  a  contract  of  sale  is  no  notice  of  repudiation, 
nor  does  a  mere  threat  to   abandon  a   contract^   constitute  a 


57  Mont]       McCAULii-DiNSMOSB  Co.  v.  Jackson.  557 

breach.  {Lonsdale  Orain  Co.  v.  Canton  Milling  Co,,  195  Mo. 
App.  452,  193  S.  W.  863.)  A  party  having  a  right  to  rescind 
a  contract  of  sale,  and  who  elects  to  do  so,  must  give  notice 
to  the  seller.  The  notice  for  the  rescission  must  be  clear  and 
unambiguous  and  convey  an  unmistakable  purpose  to  insist  on 
the  rescission.  {WrigJU  v.  Bristol  Patent  L.  Co.,  257  Pa.  St. 
552,  101  Atl.  844.)  If  anything  is  said  or  done  by  the  buyer 
to  induce  the  seller  to  believe  that  he  had  waived  the  failure  to 
make  payment  according  to  the  terms  of  the  original  contract, 
he  cannot  afterward,  when  the  conditions  have  been  changed, 
claim  a  breach  by  reason  of  such  noncompliance.  {Walling^ 
ford  V.  BusMon  Grain  &  Swpply  Co.,  100  Kan.  207,  164  Pac. 
275.) 

Mr,  M,  M.  Dimcan,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  appellant  argues  in  its  brief  that  the  respondent  was 
compelled  to  notify  the  appellant  immediately  on  the  receipt  of 
its  letter  of  repudiation  that  he  rescinded  the  contract.  This 
argument  is  without  merit.  The  suit  was  brought  by  appel- 
lant for  damages  and  for  breach  of  contract.  The  resx>ondent 
defends  the  action  on  the  ground  of  its  breach  by  appellant, 
which  breach  was  of  a  condition  precedent  to  any  act  to  be 
performed  thereunder  by  him.  A  party  who  fails  to  perform 
according  to  the  terms  of  his  contract  cannot  maintain  an  ac- 
tion on  the  contract.  {Dermott  v.  Jones,  64  U.  S.  (23  How.) 
220,  16  L.  Ed.  442  [see,  also,  Rose's  XJ.  S.  Notes].) 

In  this  character  of  actions  where  the  contract  has  been  re- 
pudiated or  abandoned,  or  where  notice  of  rescission  would  be 
futile,  no  notice  of  rescission  is  required  to  be  given.  (Town^ 
V.  Jepson,  133  Mich.  673,  95  N.  W.  742 ;  Triplett  v.  Rugly  Dis- 
taiing  Co.,  %^  Ark.  219,  49  S.  W.  975;  35  Cyc.  154  (9).  As 
to  executory  contracts,  such  as  this,  the  rule  is  that  where  a 
party  repudiates  in  advance  his  obligations  thereunder,  and 
refuses  to  be  longer  bound  thereby,  communicating  such  re^ 
pudiation  to  the  other  party,  the  latter  party  is  excused  from 
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further  performance  or  tender  thereof.  (6  R.  C.  L.  1012; 
Bogardus  v.  New  York  Life  Ins,  Co,,  101  N.  T.  328,  335,  4  N.  E. 
522 ;  Ward  v.  Kadel,  38  Ark.  174 ;  Mansfield  v.  New  York  etc. 
B.  B.  Co,,  102  N.  Y.  205,  6  N.  B.  386;  McComUck  v.  Tappen- 
dorf,  51  Wash.  312,  99  Pac.  2.) 

It  is  self-evident  that  the  appellant  is  seeking  in  this  action 
to  take  advantage  of  the  nonperformance  of  that  which  it  pre- 
vented. This  is  not  allowable.  {McDonald  v.  Mountain  Lake 
Water  Co.,  4  Cal.  336;  Beach  v.  CovUlard,  4  Cal.  315.) 

In  the  case  at  bar,  had  the  strike  gone  into  effect,  or  had 
the  price  of  wheat  fallen  below  the  contract  price,  after  the 
receipt  of  the  letter  of  repudiation  the  remedy  of  the  respond- 
ent would  have  been  an  action  for  damages  against  appellant. 
{Davis  V.  Branson,  2  N.  D.  300,  33  Am.  St.  Rep.  783,  16 
L.  R;  a.  655,  50  N.  W.  836 ;  Chicago  Bldg.  etc.  Co.  v.  Barry 
(Tenn.),  52  S.  W.  451.) 

The  rule  seems  to  be  well  settled  that  when  the  buyer 
countermands  his  order  for  goods  under  an  executory  contract 
before  the  goods  are  delivered,  it  is  notice  to  the  other  party 
that  he  elects  to  rescind  his  contract,  and  submit  to  the  legal 
measure  of  damages  resulting  from  the  breach.  {Heiser  v. 
Mears,  120  N.  C.  443,  27  S.  E.  117.) 

There  is  some  claim  by  appellant  in  its  brief  that  respondent 
did  not  act  promptly.  The  law  is  that  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of  rescis- 
sion. It  does  not  lie  in  his  mouth  to  complain  of  delay. 
{Pence  v.  Langdon,  99  U.  8.  578,  25  L.  Ed.  420  [see,  also, 
Rose's  U.  S.  Notes].) 

Some  suggestion  has  been  made  by  appellant  that  it  was  the 
duty  of  the  respondent  to  hold  himself  in  readiness  to  perform 
the  contract,  notwithstanding  the  letter  of  repudiation,  for  the 
full  period  of  forty  days.  After  there  has  been  a  breach  of 
contract  by  a  party  there  is  no  liability  on  the  part  of  the  other 
party  to  it  to  hold  himself  in  a  position  to  perform  the  con- 
tract.    {BrazeU  v.  Cohn,  32  Mont.  556,  81  Pac.  339 ;  note  to 
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Davis  V.  Branson  (N.  D.),  33  Am.  St.  Bep.  783;  Zuck  v.  Henry 
McChire  cfc  Co.,  98  Pa.  St.  541.) 

Appellant's  letter  was  a  repudiation  of  the  contract. 
(Wester  v.  Casein  Co.,  206  N.  Y.  506,  Ann.  Cas.  1914B,  377, 
100  N.  E.  488.) 

•    MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  damages  for  an  alleged 
hreach  of  contract.  The  defendant  prevailed  in  the  lower 
court,  and  plaintiff  appealed  from  the  judgment  dismissing  his 
complaint. 

The  facts  of  the  csae  are  not  in  dispute.  On  August  4,  1916, 
plaintiff  and  defendant  entered  into  a  contract  by  the  terms  of 
which  plaintiff  agreed  to  purchase  from  defendant,  and  de- 
fendant agreed  to  sell  and  deliver  to  plaintiff,  3,000  bushels 
of  wheat  at  $1.16  per  bushel,  payable  on  delivery  on  board  the 
cars  at  Norris,  Montana,  delivery  to  be  made  within  forty  days 
from  the  date  of  contract,  and  the  grain  to  be  shipped  to 
plaintiff  at  Duluth.  It  was  further  understood  between  the 
parties,  as  a  part  of  their  agreement,  that  upon  delivery  the 
railway  company  would  issue  its  bills  of  lading  and  deliver 
them  to  defendant,  who  should  attach  to  them  a  sight  draft 
on  plaintiff,  and  forward  them  through  his  bank  and  its  cor- 
respondents to  Duluth,  where  the  draft  would  be  paid  upon 
presentation. 

The  only  form  of  bill  of  lading  issued  by  the  railway  com- 
pany contained  a  ^'loss  and  damage  ex^nption  clause,"  and 
this  fact  was  known  to  the  parties,  and  the  contract  was  made 
with  reference  to  it.  On  August  31,  1916,  plaintiff  sent  to 
defendant  the  following  letter: 

''Helena,  Mont.,  August  31,  1916. 
''To  Our  Friends: 

"Business  houses  the  country  over  are  preparing  for  condi- 
tions that  will  be  forced  upon  them  when  the  threatened  rail- 
road strike  goes  into  effect,  Monday  next,  September  4th.    In 
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order  to  protect  ourselves,  from  this  date  on  we  will  accept 
drafts  attached  to  bills  of  lading  with  delay  in  transit  clause 
only.  We  will  not  honor  drafts  attached  to  bills  of  lading  that 
have  loss  and  damage  exemption  clause  in  them. 

**  Tours  very  truly, 

"Thb  McCaull-Dinsmore  Co.'* 

This  letter  was  received  by  the  defendant  about  September 
4  or  5,  after  the  strike  order  had  been  revoked,  and  the 
danger  of  the  strike  of  the  railway  employees  averted.  Upon 
receipt  of  the  letter,  defendant  made  inquiry  to  ascertain 
whether  a  bill  of  lading  without  the  loss  and  damage  exemption 
clause  would  be  issued,  and,  having  determined  that  it  would 
not  be,  he  waited  for  several  days,  and  then  sold  the  wheat  to 
another  buyer  at  an  advanced  price,  and  notified  plaintiff  that 
he  would  not  make  delivery  to  it. 

Two  questions  only  are  presented  by  the  appeal:  (1)  Did  the 
buyer's  act  in  sending  to  the  seller  the  letter  of  August  31 
warrant  the  latter  treating  the  contract  as  at  an  endf  and 
(2)  if  a  termination  of  the  contract  was  admissible,  could  it  be 
effected  without  first  giving  notice  to  the  buyer! 

While  transactions  of  this  character  are  sometimes  treated 
[1]  by  the  authorities  under  the  heading  ^'Beseission  by 
Mutual  Consent,''  the  terms  are  somewhat  confusing,  since  the 
element  of  '^ mutual  consent"  is  wanting.  Rather  they  should 
be  considered  from  the  standpoint  of  a  repudiation  by  one  party 
of  the  contract  in  whole  or  in  part,  which  excuses  the  other 
party  from  perfonnance  or  tender  of  performance.  However, 
regardless  of  the  designation,  the  rule  of  law  which  governs 
the  transactions  is  well  settled,  and  is  stated  succinctly  in 
6  R.  C.  L.  1012,  as  follows:  ** Where  one  party  repudiates  in 
advance  his  obligations  under  the  contract  and  refuses  to  be 
longer  bound  thereby,  communicating  such  repudiation  to  the 
other  party,  the  latter  party  is  excused  from  further  perform- 
ance on  his  part."  The  same  principle  is  announced  in  35 
Cyc.  249,  as  follows:  "The  failure  of  the  seller  to  perform  is 
excused  when  performance  is  prevented  by  the  acts  and  conduct 
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of  the  buyer,  as,  for  example,  by  acts  or  conduct  preventing  the 
seller  from  obtaining  the  goods  to  fulfill  his  contract,  by  acts 
and  conduct  indicating  an  intent  to  abandon  the  contract  and 
refuse  performance  thereof,  or  by  the  failure. of  the  buyer  to 
perform  conditions  imposed  on  him  by  the  contract."  {Slau^ 
son  V.  Albany  B.  Co,,  60  N.  T.  606 ;  McCargar  v.  Langlois,  81 
Vt.  223,  69  Atl.  739 ;  Eastern  Forge  Co.  v.  Corbin,  182  Mass. 
590,  66  N.  E.  419;  O'NeiU  v.  Supreme  CoumU  A,  L.  of  H.,  70 
N.  J.  L.  410,  1  Ann.  Cas.  422,  57  Atl.  463 ;  Providence  Coal  Co. 
V.  Com  Bros.  &  Co.,  19  R.  I.  380,  582,  35  Atl.  210 ;  McCormick 
V.  Tappendorf,  51  Wash.  312,  99  Pac.  2.) 

Counsel  for  appellant  find  no  fault  with  the  rule,  but  insist 
[2]  that  the  facts  do  not  bring  this  case  within  it;  that  the 
letter  of  August  31  was  not  a  repudiation  of  any  material  pro- 
vision of  the  contract,  but  only  a  warning  notice  to  become 
effective  in  the  event  that  the  then  impending  strike  mate- 
rialized, and  since  it  did  not  materialize,  and  the  strike  order 
was  annulled  before  defendant  received  the  letter,  he  was  not 
justified  in  refusing  to  deliver  the  grain.  To  this  contention 
the  answer  may  be  interposed  that  the  reservation  contained  in 
the  letter  was  not  made  contingent  upon  the  strike  going  into 
effect  and  was  not  limited  to  the  duration  of  the  strike.  The 
letter  states  distinctly  that  "from  this  date  on  •  •  •  we 
will  not  honor  drafts  attached  to  bills  of  lading  that  have 
loss  and  damage  exemption  clause  in  them."  It  is  true  the 
letter  refers  to  the  threatened  strike;  but,  if  it  was  the  in- 
tention of  plaintiff  to  limit  the  operation  of  the  notice  to 
the  duration  of  the  strike,  appropriate  language  to  express 
that  intention  might  have  been  employed,  or,  if  it  was  the 
purpose  to  have  the  notice  effective  only  in  the  event  that 
the  strike  materialized,  in  all  fairness  it  would  seem  that  the 
duty  to  recall  the  letter  within  a  reasonable  time  after  the 
strike  order  was  annulled  rested  upon  the  plaintiff,  the  party 
who  injected  the  element  of  uncertainty  into  the  transaction. 
Under  the  circumstances,  the  defendant  was  left  to  place  upon 
the  letter  the  interpretation  which  the  language    fairly  war- 
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ranted,  and  in  reaehing  the  conclosion  that  it  expressed  a  de- 
termination no  longer  to  be  bound  by  the  provirion  for  the 
payment  of  the  draft  we  think  the  defendant  was  fully  jus- 
tified. It  eannot  be  said  that  the  provision  of  the  contract 
thus  affected  was  not  a  material  one.  Under  it  the  defendant 
was  assured  that  the  grain  would  not  be  delivered  to  the  plain- 
tiff at  Duluth  until  the  draft  was  paid,  and  in  this  arrange- 
ment defendant  found  his  only  security  for  the  purchase  price 
of  his  grain.  If  he  had  shipped  the  grain  under  the  condi- 
tions imposed  by  the  letter  of  August  31,  he  would  have  been 
compelled  to  wait  until  the  grain  was  delivered  in  Duluth  be- 
fore he  received  the  whole  or  any  part  of  the  purchase  price, 
and  even  then  would  have  been  without  security,  other  than 
the  personal  liability  of  the  plaintiff. 

If  this  was  a  case  of  technical  rescission,  it  is  doubtless 
£3]  true  that  the  obligation  would  rest  upon  the  defendant  to 
notify  the  plaintiff  before  he  put  it  out  of  his  power  to  comply 
with  the  contract;  but  if  the  act  of  the  plaintiff  amounted  to 
a  repudiation  of  a  material  provision  of  the  contract,  and  we 
think  it  did,  then  there  was  no  duty  imposed  upon  the  defend- 
ant to  give  notice,  and  notice,  if  given,  would  have  been  with- 
out effect.  (Wood,  Curtis  &  Co.  v.  Senrich,  5  Cal.  App.  252, 
90  Pac.  51.) 

We  find  no  error  in  the  record.    The  judgment  is  affirmed. 

Afflrmed. 

AssocuTB  Justices  Hublt,  Matthews  and  Goopeb  concur. 

Mr.  Chief  Justice  Brantlt^  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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STATE,  Respondent,  v.  SMITH,  Appellant. 

(No.  4,487.) 
(Submitted  April  16,  1920.    Decided  May  3,  1920.) 

[190  Pac.  107.] 

CHnUnal  Law — Sedition — Jury — StattUes — IfUerd  —  Defenses 
— Offer  of  Proof — Instructions — Evidence — Stenographers — 
Cross-examination — Constitution — Free  Speech — Free  Press 
— War — Newspapers — Publication. 

Jxaj — INiTpose  of  Voir  Dire  Examination. 

1.  The  purpose  of  the  voir  dire  examination  of  veniremen  is  to 
enable  counsel  not  onlj  to  determine  whether  there  exists  a  state  of 
mind  on  the  part  of  any  juror  which  will  prevent  him  from  acting 
impartially  and  without  prejudi<ie  to  the  substantial  rights  of  either 
party,  but  also  to  exercise  intelligently  the  peremptory  challenges 
allowed  by  law. 

Sedition — Jury — Voir    Dire    Examination — ^Benefit    of    Doubt — Erroneous 
Elclusion  of  Proper  Question. 

2.  In  a  prosecution  for  sedition,  the  defendant  being  charged  with 
the  publication  of  an  article  in  a  newspaper  which  was  calculated  to 
incite  or  inflame  resistance  to  the  state  council  of  defense  in  connec- 
tion with  the  prosecution  of  the  war,  refussl  to  permit  a  juror  on  his 
voir  dire  examination  to  answer  the  question  whether,  if  there  was 
a  reasonable  doubt  in  his  mind  as  to  whether  or  not  the  article  was 
calculated  to  incite  or  inflame  resistance,  etc,  he  would  acquit  de- 
fendant, was  error,  in  the  absence  of  an  instruction  that  he  could  be 
eonvicted  only  if  the  jury  found  beyond  a  reasonable  doubt  that  the 
statement  waa  calculated  to  incite  or  inflame  resistance  to  constituted 
authority. 

Criminal  Law — Assumption  of  Fact  as  Proven — Error. 

3.  In  a  eriminal  cause,  the  district  court  cannot  take  from  the  jury 
or  assume  as  proven,  any  essential  fact,  no  matter  how  conclusive  the 
evidence  may  appear  to  be. 

Same — Mala  Prohihita — Intent  Immaterial. 

4.  In  a  statutory  crime,  enacted  under  the  police  power  of  the  state, 
it  is  not  necessary  to  make  evil  intent  an  ingredient  of  the  prohibited 
act. 

Statutes — ^Legislative  Intent  Controlling. 

5.  The  legislative  intention  in  the  enactment  of  a  statute,  if  ascer- 
tainable, is  controlling. 

Sedition — Publication  of  Seditious  Article — ^Intent. 

6.  Held,  that  the  intent  of  the  person  deliberately  writing  or  pub- 
lishing a  seditious  article  contrary  to  the  provisions  of  Chapter  11, 
Extra.  Session,  Laws  of  1918,  is  immaterial  and  not  an  ingredient 

*  of  the  crime  of  sedition;  hence  error  was  not  committed  by  the  trial 
court  in  sustaining  objections  to  questions  asked  prospective  jurors  or 
witnesses  concerning  such  intent. 

For  authorities  passing  on  the  question  of  intent  as  an  element  of  crime, 
see  note  in  11  L.  B.  A.  807. 
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Same — Intent — Instructions. 

7.  Sinee  intent  is  not  an  ingredient  of  the  erime  of  sedition  eon- 
sisting  of  the  publication  of  an  objectionable  article  in  a  newspaper^ 
refuel  of  instructions  embodying  the  provisions  of  seetions  8112  and 
8113,  Revised  Codes,  relative  to  union  of  act  and  intent  and  how  intent 
may  be  manifested,  was  proper. 

Same. 

8.  Held,  that  it  was  error  Ho  instruct  the  jury  in  a  prosecution  for 
publishing  a  seditious  article,  that,  the  state  having  proven  that  the 
Utw  had  been  violated,  guilty  intent  is  conclusively  presumed,  sinee 
it  included  the  intent  to  publish  the  article  which  was  immaterial,  and 
did  not  limit  it  to  the  intent  presumed  from  a  publication  likely  to 
incite  and  inflame  resistance  to  duly  eonstituted  federal  or  state  au- 
thority. 

Criminal  Law — Intent. 

9.  The  deliberate  commission  «£  an  act  iaeludes  the  iatont  to  com- 
mit the  act. 

Same—Intent — ^Disputable  Presumptions. 

10.  The  presumption  that  an  unlawful  act  was  committed  with  an 
unlawful  intent  is  disputable. 

Sedition — ^Defense — Intent — Improper  Befusal  of  Offer  of  Proof. 

11.  Held,  that  conviction  for  publishing  a  seditious  article  could  be 
had  only  if  the  act  was  deliberately  or  intentionally  committed,  and 
that  it  was  therefore  error  to  exclude  an  offer  of  proof  that  defend- 
ant, as  vice-president  of  a  publishing  company,  did  not  intend  to  pub- 
lish the  article,  i.  e,,  that  it  was  published  without  his  knowledge  or 
against  his  express  command,  or  through  the  negligence  of  an  em- 
ployee,— the  testimony  to  be  weighed  against  the  disputable  presump- 
tion of  intent  arising  from  the  commission  of  the  act. 

Same — Officer  of  Corporation — ^Defense — Instruction — ^Proper  Befusal. 

12.  An  instruction  that  failure  of  defendant,  vice-president  of  a 
publishing  company,  to  prevent  the  publication  of  a  seditious  article, 
was  not  sufficient  to  render  him  criminally  responsible,  was  properly 
refused,  mere  failure  to  act  not  being  sufficient  to  exonerate  him. 

Instructions — Abstract  Propositions. 

13.  The  giving  of  an  abstract  proposition  of  law,  not  based  upon 
the  issues  or  facts  supported  by  the  evidence,  is  error. 

Sedition — Conviction   for  Crime  Other  Than  Charged — Etroneous  Instruc- 
tion. 

14.  Defendant  having  been  charged  with  publishing  a  certain  sedi- 
tious article  directed  against  the  state  council  of  defense,  it  was  error 
to  charge  the  jury  that  they  could  adjudge  him  guilty  if  they  found 
that  he  uttered,  wrote  or  printed  any  language  at  any  time  between 
two  dates  covering  a  period  of  seven  months  calculated  to  incite  or  in- 
flame resistance  to  any  duly  constituted  state  authority,  etc,,  in  the  ab- 
sence of  an  instruction  limiting  it  to  the  particular  act  charged  against 
defendant,  and  no  evidence  appearing  in  the  record  to  show  that  he 
wrote  or  printed  the  article  in  question. 

Instructions — To  be  Viewed  as  Whole. 

15.  Instructions  must  be  examined  in  their  entirety,  and  where  as 
a  whole  they  correctly  state  the  law,  and  where  those  instructions 
general  in  their  nature  are  by  specific  instructions  limited  to  the  facts 
in  the  case,  error  cannot  be  predicated  on  an  incomplete  or  a  too  general 
instruction. 
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Criminal  Law — ^Instnietionfl — How  to  be  framed. 

16.  An  instmotion  in  a  criminal  proaeeution  should  be  so  ezplieit  and 
80  eloeely  eonneeted  with  the  facts  of  the  case  aa  to  enable  the  jurj 
to  apply  the  law  to  the  facta. 

Same — Evidence — Stenographer  Beading  from   Transcript — When   Proper. 

17.  Where  a  stenographer  is  called  as  a  witness,  the  better  practice 
is  to  have  him  read  from  his  notes,  although  he  may  be  permitted  to 
read  from  the  transcript  thereof  if  a  sufficient  foundation  has  been 
laid  establishing  his  ability  and  accuracy,  a  liberal  cross-examination 
being  permitted  in  this  respect. 

Sedition — Evidence — Admissions — ^When  not  Admissible. 

18.  Testimony  in  which  defendant  admitted  responsibility  for  pub- 
lishing an  article  of  a  date  different  from  the  one  charged  in  the 
information  as  seditious  should  have  been  stricken,  in  view  of  an 
erroneous  inatruction  to  the  jury  that  the  crime  charged  was  complete 
if  defendant  had  published  any  seditious  language  between  two  given 
dates. 

Same — Witneasee — Former   Conviction    of   Felony — Crosa-ezamination. 

19.  A  witness  may  properly  be  required  under  section  8907,  Revised 
Codes,  to  answer  the  question,  on  croes-ezamination,  if  he  had  not 
been  convicted  of  a  felony. 

Sedition — Free  Speech — Free  Press — Constitutional  Guaranties. 

20.  The  constitutional  guaranty  of  free  speech  and  free  press  was 
not  suspended-  by  the  war,  abuse  of  the  guaranty  only  being  punish- 
able. 

Same — Limits  of  Free  Speech  and  Free  Press — Power  of  Legislature. 

21.  Though  the  constitutional  guaranty  of  free  speech  and  free  press 
was  not  auspended  by  the  war,  the  legislature  could  properly  by  Chap- 
ter 11,  Extra.  Session  Laws  of  1918,  define  the  limits  of  both  by 
declaring  that  the  use  of  language  calculated  to  incite  or  inflame  re- 
sistance to  a  duly  constituted  federal  or  state  authority  in  connection 
with  the  pToeecution  of  the  war  constituted  an  abuse  of  that  liberty 
and  a  crime  against  the  state. 

Same — ^Place  of  Crime    Proof — ^Jurisdiction. 

2>2.  Under  section  16,  Article  III,  of  the  Constitution,  proof  of  the 
charge  in  the  information  that  defendant  published  the  seditious  arti- 
cle mentioned  therein,  in  a  certain  countv,  was  indispensable  to  give 
the  district  court  of  such  county  jurisdiction  to  try  the  cause. 

Same — ^Language  Gklculated  to  Inflame,  eto^ — ^Deflnition. 

23.  Held,  that  the  word  "calculated"  as  used  in  the  Sedition  Act 
above,  prohibiting,  inter  alia,  the  publishing  of  words  "calculated  to 
incite  or  inflame  resistance,"  etc.,  was  intended  to  be  understood  to 
mean  "likely  to  produce"  the  above  effect,  whether  intended  that  it 
should  or  not. 

game — ^Newspaper  Publication — Circulation — ^Evidence. 

^A,  Evidence  of  the  extent  of  the  circulation  of  «  daily  newspaper 
was  not  evidence  of  its  circulation  at  a  date  a  month  previous  when 
it  was  a  weekly. 

flame— Seditious  Language — Effect — Jury  Question. 

25.  Whether  alleged  seditious  language  was  or  was  not  calculated  to 
have  the  effeet  mentioned  above  (paragraph  23)  was  a  question  of 
fact  for  the  jury  from  all  the  surrounding  facts  and  circumstances, 
including  the  manner  add  extent  of  publication,  aa  well  as  the  in- 
herent quality  of  the  language  used. 
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Same — Publieation  of  Seditions  Article — Evidence — InsufBciency. 

26.  Held,  that  where  the  only  evidence  of  a  publieation  of  alleged 
seditious  language  calculated  to  incite  or  inflame  resistance  to  the 
Montana  Council  of  Defense  consisted  of  the  testimony  of  a  member 
of  the  council  to  the  effect  that  he  as  a  subscriber  received  a  copy 
of  the  paper  containing  the  article  through  the  mail  and  that  he 
read  it,  it  was  insufficient,  in  the  absence  of  further  testimony  that 
the  article  was  made  known  to  any  person  other  than  such  member  of 
said  council,  to  show  a  publication  the  effect  of  which  was  likely  to 
incite  or  inflame  resistance  to  the  council,  or  to  prove  the  offense 
charged  in  the  information. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 

B.  B.  Smith  was  convicted  of  sedition,  and  appeals  from 
the  judgment  and  an  order  denying  him  a  new  trial.  Beversed 
and  remanded* 

Messrs.  Wheeler  dk  Baldwin  and  Messrs.  Nolan  A  Donowm, 
for  Appellant,  submitted  a  brief;  Mr.  L.  P.  Donovwn  argued 
the  cause  orally. 

The  information  charges  that  the  defendant  did  ''at  the 
county  of  Lewis  and  Clark,  state  of  Montana  •  •  •  write 
and  print  and  publish  and  circulate"  the  editorial  set  forth  in 
the  information.  The  testimony  in  the  case  showed  conclu- 
sively that  the  article  was  not  written  and  was  not  printed  in 
Lewis  and  Clark  county.  We  have,  therefore,  to  consider  only 
the  question,  Was  it  published  in  that  county,  within  the  mean- 
ing of  the  Sedition  Actf  We  contend  that  it  was  not.  The 
evidence  does  not  show  that  the  article  was  published  in  the 
ordinary  meaning  of  the  word.  It  fails  entirely  to  show  that 
the  statements  contained  therein  were  communicated  to  the 
public  by  the  defendant  or  by  anyone  for  whose  acts  he  is 
criminally  responsible.  The  exposure  of  the  editorial  in  ques- 
tion here  to  a  member  of  the  State  Council  of  Defense  was  not 
a  publication  that  could  possibly  "incite  or  inflame  resistance" 
to  the  council  of  which  he  was  a  member,  and,  therefore,  it 
falls  entirely  outside  of  the  Act.  (Chap.  11,  Laws  Extra.  Ses- 
sion 1918.)     And  since  this  is  the  only  publication  proven  in 
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the  case  at  bar,  the  court  should  have  directed  a  verdict  of 
*'not  guilty." 

The  information  does  not  allege  an  offense  in  that  (a)  it 
fails  to  charge  that  the  article  was  written,  printed  or  pub> 
lished  by  the  defendant  with  intent  to  incite  or  inflame  resist- 
ance. This  is  a  necessary  ingredient  of  the  offense.  (State 
V.  Kahr^  56  Mont.  108,  182  Pac.  107.)  "It  must  be  remem- 
bered that,  as  hereinbefore  stated,  the  word  'calculated,'  as 
used  in  the  Sedition  Act,  has  much  the  same  meaning  as  the 
word  'intent.'  "     (State  v.  Wyman,  56  Mont.  600,  186  Pac.  1.) 

(b)  The  information  is  insufScient  in  that  it  fails  to  charge 
that  the  statements  made  in  the  editorial  complained  of  were 
untrue  or  that  the  same  was  not  published  with  good  motives 
and  with  justifiable  ends.  The  Constitution  guarantees  free- 
dom of  speech  (section  10,  Article  III,  Constitution  of  Mon- 
tana), and  the  purpose  of  the  constitutional  provision  was 
to  make  impossible  prosecutions  for  seditious  libel  as  the  same 
were  conducted  by  the  government,  of  Qreat  Britain  at  or  about 
the  time  of  the  American  Revolution.  (Newell  on  Slander 
and  Libel,  3d  ed.,  sec.  25 ;  2  May  on  Constitutional  History  of 
England,  2d  ed.,  9,  note;  Abrams  v.  United  States,  250  U.  S. 
616,  63  L.  Efd.  1173,  40  Sup.  Ct.  Rep.  10.)  And  the  narrowest 
construction  that  can  be  given  these  constitutional  provisions 
allows  the  individual  ''the  right  to  publish,  with  impunity^ 
truth  with  good  motives  and  for  justifiable  ends,  whether  it 
respects  government,  magistracy  or  individuals."  (People  v. 
Croswell,  3  Johns.  Cas.  337,  397.) 

Appellant's  examination  of  the  jurors  was  improperly  and 
illegally  restricted.  He  had  a  right  to  challenge  any  juror  "for 
the  existence  of  a  state  of  mind  on  the  part  of  the  juror  in 
reference  to  the  case  or  to  either  of  the  parties  which  will  pre- 
vent him  from  acting  with  entire  impartiality  and  without 
prejudice  to  the  substantial  rights  of  the  other  party"  (sec. 
9261,  Rev.  Codes).  We  contend  that  one  of  the  substantial 
rights  to  which  appellant  herein  was  entitled  was  that  the  state 
should  be   required  to   prove   every    element   of   the   alleged 
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offense  l>e7ond  a  reasonable  doubt,  and  tbai,  if  the  juror's 
state  of  mind  was  such  that  he  would  not  require  proof  of  some 
of  these  elements,  that  was  a  state  of  mind  that  would  prevent 
him  from  acting  with  entire  impartiality  and  without  preju- 
dice to  the  substantial  rights  of  appellant.  {Davis  v.  Walker, 
60  HI.  452;  State  ▼.  Brawn,  15  Ean.  400.)  Intent  was  one  of 
the  elements  of  the  offense;  knowledge  of  the  character  of  the 
article  was  another  element;  and  the  question,  whether  or  not 
the  article  itself  was  of  a  character  to  incite  or  inflame  resist- 
ance to  the  State  Council  of  Defense  was  one  of  the  substantial 
issues  in  the  case. 

The  appellant  attempted  to  prove  that  he  had  consulted  an 
attorney  at  law  regarding  the  validity  of  the  order  made  by 
the  Council  of  Defense  and  which  gave  rise  to  the  arti- 
cle complained  of,  and  was  by  him  advised  that  the  order 
was  illegal  and  void,  and  that  the  appellant  could  law- 
fully disregard  the  same.  But  the  testimony  was  excluded. 
The  advice  of  an  attorney  is  admissible  in  any  case  where  a 
criminal  intent  is  a  necessary  ingredient  of  the  offense.  The 
following  cases  illustrate  the  rule:  The  advice  of  an  attorney 
that  the  defendant  was  entitled  to  take  and  carry  away  the 
property  is  admissible  in  a  prosecution  for  larceny  (8  Ency. 
of  Evidence,  131;  People  v.  Schvltz,  71  Mich.  315,  38  N.  W. 
868).  It  is  admissible  in  cases  of  malicious  mischief  (8  Ency. 
of  Evidence,  p.  3871) ;  in  malicious  prosecution  {Id.,  p.  403) ; 
and  in  libel  and  slander  {Id.,  p.  380).  In  a  case  such  as  this, 
where  a  specific  unlawful  intent  is  a  necessary  ingredient  of 
the  offense,  the  advice  received  by  defendant  and  his  belief 
therein  bore  directly  upon  a  principal  issue  in  the  case.  The 
evidence  should  have  been  admitted. 

Over  the  objection  of  the  defendant,  the  court  gave  to  the 
jury  as  one  of  its  instructions  the  whole  Sedition  Act.  The 
instruction  involved  many  elements  in  no  manner  connected 
with  the  case  on  trial,  and  the  jury  were  in  effect  told  that 
they  were  not  limited  to  trying  the  defendant  upon  the  charge 
contained  in  the  information,  but  might  find  him  guilty  if  they 
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concluded  that  he  violated  any  provision  of  the  Act.  The  in- 
struction should  have  been  confined  to  the  issues  in  the  case. 
{BvUard  v.  SmiiK,  28  Mont.  387,  410,  72  Pac.  761 ;  First  Nat 
Bank  v-  CarroU,  35  Mont.  302,  317,  88  Pac.  1012;  State  y. 
Trosper,  41  Mont.  442,  446,  109  Pac.  858.)  This  instruction, 
not  being  warranted  by  the  pleadings  or  the  evidencci  should 
not  have  been  given  to  the  jury. 

Mr.  8.  C.  Ford,  Attorney  Qeneral,  and  Mr.  Otto  A.  Oerth, 
Assistant  Attorney  General,  for  Respondenti  submitted  a  brief; 
Mr.  Oerth  argued  the  cause  orally. 

It  is  the  rule  of  law  that  a  party  to  an  action,  be  it  the  state 
or  the  defendant  in  a  criminal  prosecution^  has  no  right  to 
put  to  the  proposed  juror  a  hypothetical  set  of  facts  such  as 
was  attempted  by  appellant,  and  ascertain  from  him  in  advance 
as  to  how  he  is  going  to  vote  in  a  verdict.  The  case  of  State 
V.  Huffman,  86  Ohio,  229,  Ann.  Gas.  1913D,  677,  99  N.  E.  295, 
is  one  which  clearly  announces  the  rule  as  above  stated.  It 
is  held  in  this  case  generally  that  questions  hypothetical  in 
nature  tend  to  coach  the  jury  or  the  jurors  to  obstinacy,  errone- 
ous views  of  the  evidence,  and  also  erroneous  views  of  the  law» 
These  questions  tend  to  commit  the  jury  to  certain  views  and 
make  them  promise  in  advance  what  they  intend  to  do  at  vthe 
conclusion  of  the  trial.  The  case  cites  authorities  and  an- 
nounces the  proposition  that  a  juror  not  only  has  the  right  but 
should  take  into  consideration  the  views  of  his  fellow- jurors  in 
arriving  at  a  verdict.  Hjrpothetical  questions  as  a  rule,  there- 
fore, lead  the  juror  to  believe  that  he  has  no  right  to  consider 
the  views  of  his  fellow-jurors.  {Allen  v.  United  States,  164 
U.  S.  492,  41  L.  Ed.  528,  17  Sup.  Ct.  Rep.  154  [see,  also,  Rose's 
U.  S.  Notes] ;  State  v.  Bokien,  14  Wash.  403,  44  Pac.  889 ; 
Commonwealth  v.  Van  Horn,  188  Pa.  St.  143,  41  Atl.  469 ;  Peo- 
ple V.  Warner,  147  Gal.  546,  82  Pac.  196.) 

Testimony  as  to  whether  the  article  for  which  appellant  was 
prosecuted  did  or  did  not  incite  or  inflame  resistance  to  the 
Montana  Goundl  of  Defense  is  not  permissible  in  cases  of  this 
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kind.  It  is  for  the  jury  to  determine  exclusively  whether  the 
article  incited  or  inflamed  resistance  to  the  Montana  Council 
of  Defense  or  whether  it  has  that  effect.  Evidaice  directly 
upon  that  proposition  is  incompetent  as  invading  the  province 
of  the  jury.  As  to  what  particular  effect  the  article  had  upon 
the  particular  witness  would  be  no  criterion  upon  the  proposi- 
tion of  whether  or  not  it  was  reasonably  calculated  to  incite 
resistance  to  the  Montana  Council  of  Defense.  Therefore,  the 
evidence  which  was  rejected  was  properly  rejected  as  incompe- 
tent and  not  tending  to  prove  or  disapprove  any  issue  in  the 
case. 

The  same  contention  has  been  raised  in  all  of  the  sedition 
cases,  both  state  and  federal,  but  in  a  slightly  different  form. 
For  instance,  it  is  contended  that  an  article  in  order  to  come 
under  the  condemnation  of  the  Sedition  Act  must  be  shown 
to  have  been  given  to  or  circulated  among  persons  within 
the  draft  age.  The  contention  is  usually  made  that  an  article 
shown  to  or  circulated  among  men  beyond  the  draft  age  or 
among  women  and  children  can  do  no  harm.  The  courts,  how- 
ever, universally  have  overruled'  such  a  contention  and  that 
establishes  a  direct  precedent  for  our  contention  in  this  in- 
stance. {State  V.  Kahn,  56  Mont.  108,  182  Pac.  107;  Kirch- 
ner  v.  United  States,  255  Fed.  301,  303.)  The  appellant  has 
raised  the  same  proposition  which  has  been  raised  in  every 
sedition  case  and  which  without  exception  has  been  ruled  upon 
adversely  thereto  by  every  court  in  the  land.  It  is  this:  The 
state  has  failed  to  prove  an  offense  under  the  Sedition  Act  for 
the  reason  that  the  article  upon  which  the  prosecution  was 
based  was  not  shown  to  persons  who  could  be  influenced  against 
the  government's  war  program.  In  Kirchner  v.  United  States, 
^upra,  practically  the  same  kind  of  question  was  raised  under 
the  Federal  Kspionage  Act.  The  court  held  in  effect  that  the 
government  need  not  show  the  effect  of  an  article.  An  article 
may  have  its  pernicious  effect  upon  many  branches  of  govern- 
ment war  activities.    There  are  many  properly  recognized  war 
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instrumentalities  in  connection  with  the  war,  even  though  out^ 
side  of  actual  military  operations. 

Opinion— PER  CURIAM. 

The  defendant  was  convicted  of  the  crime  of  sedition  and 
appealed  from  the  judgment. 

The  information  charges  that  the  defendant  willfully  and 
feloniously  did  write,  print  and  publish  of  and  concerning  the 
Montana  Council  of  Defense  a  statement  (which  is  set  forth 
in  the  information,  but  which  is  too  long  to  be  here  repro- 
duced), which  contained,  among  other  things,  the  following: 
''Fortunately  they  have  no  legal  status  or  authority.  They  can 
fulminate  to  their  heart's  content  against  anything  and  every- 
thing that  menaces  their  master's  interest,  but  no  one  need  pay 
any  attention  to  them."  It  is  charged  that  this  statement  so 
published  was  calculated  to  incite  and  inflame  resistance  to  the 
Montana  Council  of  Defense,  a  duly  constituted  state  authority 
in  connection  with  the  prosecution  of  the  war.  Counsel  for 
defendant  made  107  assignments  of  error,  but  such  of  these  as 
require  special  consideration  may  be  grouped  under  a  compara- 
tively few  heads.  A  number  of  the  contentions  have  been 
determined  adversely  to  defendant  in  other  sedition  cases  re* 
cently  decided. 

Upon  the  voir  dire  examination,  counsel  for  defendant 
[1,2]  propounded  to  the  juror  Ellis  this  question:  ^'Q.  And 
if,  after  hearing  all  of  the  evidence  in  this  case,  there  was  a 
reasonable  doubt  in  your  mind  as  to  whether  or  not  this  article 
in  question  was  calculated  to  inflame  or  incite  resistance  to  the 
State  Council  of  Defense,  would  you  give  the  defendant  the 
benefit  of  the  doubt  and  vote  for  his  acquittal?"  An  objection 
by  the  county  attorney  was  sustained,  and  the  juror  was  not 
permitted  to  answer.  The  same  question  was  asked  the  juror 
Porter,  with  the  same  result.    In  each  instance  the  court  erred. 

The  defendant  was  prosecuted  under  the  provision  of  the 
Sedition  Act  (Laws  Ex.  Sess.  1918,  Chap.  11),  which  provides: 

Whenever  the  United  States  shall  be  engaged  in  war^  any 
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person  or  persons  who  •  •  •  shall  utter,  print,  write  or 
publish  any  language  calculated  to  incite  or  inflame  resistance 
to  any  duly  constituted  federal  or  state  authority  in  connection 
with  the  prosecution  of  the  war,  •  •  •  shall  be  guilty  of 
the  crime  of  sedition." 

The  purpose  of  the  voir  dire  examination  of  veniremen  is  to 
enable  counsel  to  determine  whether  there  exists  a  state  of 
mind  on  the  part  of  any  juror  which  will  prevent  him  from 
acting  with  entire  impartiality  and  without  prejudice  to  the  sub- 
stantial rights  of  either  party,  which  the  statute  (sec.  9261, 
Bev.  Codes)  denominates  actual  bias,  and  to  enable  counsel  to 

• 

exercise  intelligently  the  peremptory  challenges  allowed  by  law. 
(State  V.  Brooks,  ante,  p.  480,  188  Pac.  942.)  The  gist  of 
the  offense  with  which  the  defendant  was  charged  was  that  the 
published  statement  was  calculated  to  incite  or  inflame  resis> 
tance  to  the  Montana  Council  of  Defense  in  connection  with  the 
prosecution  of  the  war.  It  may  be  that  the  error  would  have 
been  cured  if  the  court  had  instructed  the  jury,  as  it  should 
have  done,  that  in  order  to  justify  a  conviction  they  must  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  state- 
ment was  calculated  to  incite  or  inflame  resistance  to  the  Mon- 
tana Council  of  Defense  in  connection  with  the  prosecution  of 
the  war;  but  the  court  failed  to  give  any  instruction  upon  the 
subject,  and  from  this  omission,  and  from  the  ruling  upon  the 
question  now  under  consideration,  the  jurors  must  have  under- 
stood that  the  allegation  of  the  information  that  the  statement 
was  calculated  to  incite  or  inflame  resistance  was  an  immaterial 
one,  or  one  upon  which  it  was  not  necessary  for  the  jury  to  find. 
In  other  words,  the  effect  of  the  court's  ruling,  and  its  failure 
to  instruct  upon  this  subject,  was  to  take  from  the  jury  the 
determination  of  the  principal  question  involved  in  the  trial 
[3]  and  to  determine  it  as  one  of  law.  It  matters  not  how 
conclusive  the  evidence  upon  any  essential  element  of  the 
charge  may  appear  to  be,  the  constitutional  guaranty  of  trial 
by  jury  absolutely  precludes  the  court  from  assuming  that  the 
fact  is  proved. 
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Many  errors  are  assigned  on  the  rulings  of  tlie  trial  court  in 
[4-6]  the  examination  of  jurors  and  of  witnesses,  and  in  the 
settlement  of  instructions,  in  consistently  excluding  the  theory 
of  the  defense  that  the  intent  or  intention  of  defendant  and  his 
colleague,  Dunn,  in  either  writing,  printing,  uttering  or  pub- 
lishing the  article  in  question,  is  a  necessary  ingredient  of  the 
crime  charged.  These  specifications  raise  but  two  questions: 
(1)  As  to  the  admissibility  of  evidence  of  the  intent  to  "incite 
or  inflame  resistance,  *'  etc.;  and  (2)  as  to  the  intent  of  the 
defendant  to  publish  the  article,  and  call  for  a  determination 
as  to  what  intent,  if  any,  must  be  established  by  the  state  in 
order  to  warrant  a  conviction  in  sedition  cases. 

The  validity  of  the  Sedition  Act  was  upheld  by  this  court  in 
the  case  of  State  v.  Kahn,  56  Mont.  108,  182  Pac.  107,  and  in 
that  case,  and  in  the  later  case  of  StcUe  v.  Wyman,  56  Mont. 
600,  186  Pac.  1,  this  court  gave  the  question  of  intent  some  con- 
sideration, although  in  neither  case  was  it  necessary  to  go  into 
the  matter  fully.  In  the  Kahn  Case  we  said:  ''Sedition  is  a 
purely  statutory  offense,  and  our  Act  is  declared  to  be,  and  is 
in  fact,  a  general  police  regulation.  It  is  elementary  that  for 
the  preservation  of  the  peace,  the  safety  of  the  people,  and  the 
good  order  of  society  the  legislature  may  prohibit  certain  acts, 
and  attach  a  penalty  for  disobedience,  without  including  any 
evil  intent  as  an  ingredient  of  the  offense  other  than  the  gen- 
eral intent  implied  from  a  violation  of  the  statute  [citing  12 
Cyc.  148;  8  R.  0.  L.  62].  But  the  provision  of  the  statute  is 
'shall  utter  language  calculated  to  incite  or  inflame  resistance, ' 
etc.  Primarily  the  word  'calculate'  means  to  compute  mathe- 
matically, and  it  implies  power  to  think,  to  reason,  to  plan. 
In  its  broader  significance  it  means  to  intend,  to  purpose,  to 
design.     (Century  Dictionary;  Standard  Dictionary.)" 

In  the  Wyman  Case  we  said:  ''The  same  [that  the  question 
was  disposed  of  by  the  Kahn  Case]  is  true  of  appellant's  con- 
tention that  the  sedition  law  is  defective,  in  that  it  •  •  • 
omits  the  'basic  element  of  "intent"  altogether';  the  Kahn 
Case  laying  down  the  rule  that  the  Sedition  Act,  being  purely 
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statutory,  is  valid,  though  intent  is  not  made  an  ingredient^ 
and  that,  if  the  intent  were  needed,  the  word  'calculated'  is 
sufficiently  broad  to  include  intent  [quoting  the  above  excerpt 
from  the  Kahn  Case].** 

In  the  consideration  of  these  cases  we  might  well  have 
omitted  the  reference  to  any  analogy  between  ''calculated'^ 
and  ''intended,"  as  having  no  place  in  the  opinion,  and  based 
our  conclusion  squarely  on  the  principle  quoted  from  Cyc.  in 
the  Kahn  Case. 

While  it  is  true  that  our  statute  declares  that  "in  every 
crime  there  must  be  a  union  or  joint  operation  of  act  and  in- 
tent," the  statute  is  but  declaratory  of  the  common-law  rule 
(Bishop's  New  Crim.  Law,  Chap.  18;  16  Corpus  Juris,  75),  and 
an  exception  to  this  rule,  in  so-called  ** statutory  crimes"  en- 
acted under  the  police  power  of  the  state,  is  recognized  by  the 
great  weight  of  authority.  As  stated  in  the  Kahn  Case:  "Our 
Act  is  declared  to  be,  and  is  in  fact,  a  general  police  regula- 
tion." 

The  writer  on  the  subject  of  "Intent,"  in  16  Corpus  Juris, 
page  76,  disposes  of  this  question  as  follows:  "The  legislature 
•  •  •  may  forbid  the  doing  of  an  act,  and  make  its  com- 
mission criminal,  without  regard  to  the  intent  or  knowledge 
of  the  doer ;  and,  if  such  legislative  intention  appears,  the  court 
must  give  it  effect,  although  the  intent  of  the  doer  may  have 
been  innocent  [citing  cases  from  a  large  per  cent  of  the  states]. 
This  rule  has  been  generally,  although  not  quite  universally, 
applied  in  the  enforcement  of  statutes  passed  in  aid  of  the 
police  power  of  the  state."  A  like  rule  is  announced  in  12  Cyc. 
143 ;  8  R.  C.  L.  62. 

The  legislative  intention  in  the  enactment  of  a  statute,  if 
ascertainable,  is  controlling.  "It  is  both  a  common-law  and  a 
statutory  rule  of  construction  of  statutes  that  the  intention  of  the 
legislature  must  be  discovered,  and,  if  possible,  pursued."" 
(Power  V.  County  Conimrs.,  7  Mont.  82,  14  Pac.  658;  Lerch  v. 
Missoula  Brick  &  Tile  Co,,  45  Mont.  314,  Ann.  Cas.  1914A,  346, 
123  Pac.  25.)     Happily,  in  this  instance,  the  wording  of  the 
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statute  itself  clearly  indicates  the  intention  of  the  legislature  as 
to  the  crime  charged  against  this  appellant. 

An  analysis  of  section  1  of  the  Act  discloses  that,  while  a 
large  number  of  prohibited  acts  are  embraced  within  a  single 
section,  they  naturally  fall  into  eight  distinct  subdivisions,  to- 
wit: 

''Whenever  the  United  States  shall  be  engaged  in  war,  any 
person    •    •    • 

'*(!)  Who  shall  utter,  print,  write  or  publish  any  disloyal,, 
profane,  violent,  scurrilous,  contemptuous,  slurring  or  abusive 
language  about  the  •  •  •  government  of  the  United 
States,  *  *  *  or  the  soldiers  or  sailors  of  the  United 
States;    •     •     • 

''(2)  Or  any  language  calculated  to  bring  the  form  of  gov- 
emment  of  the  United  States,  •  •  •  or  the  soldiers  or 
sailors  of  the  United  States,  or  the  flag  of  the  United  States,, 
or  the  uniform  of  the  army  or  navy  of  the  United  States,  into 
contempt,  scorn,  contumely  or  disrepute; 

**(3)  Or  shall  utter,  print,  write  or  publish  any  language 
calcvlated  to  incite  or  inflame  resistance  to  any  duly  consti> 
tuted  federal  or  state  authority  in  connection  with  the  prose- 
cution of  the  war ; 

**  (4)  Or  who  shall  display  the  flag  of  any  foreign  enemy; 

*'(5)  Or  who  shall  by  utterance,  writing,  printing,  publica- 
tion or  language  spoken,  urge,  incite  or  advocate  any  curtail- 
ment of  production  in  this  country  of  any  thing  or  things, 
product  or  products  necessary  or  essential  to  the  prosecution  of 
the  war  in  which  the  United  States  may  be  engaged  wifh  intent 
by  such  curtailment  to  cripple  or  hinder  the  United  States  in 
the  prosecution  of  the  war; 

**(6)  Or,  •  •  •  shall  willfully  make  or  convey  false 
reports  or  statements  with  vnient  to  interfere  with  the  •  •  ♦ 
success  of  the  military  or  naval  forces  of  the  United  States,  or 
promote  the  success  of  its  enemy  or  enemies ; 

*'(.7)  Or  •  •  •  shall  willfully  cause  •  •  •  disaftec- 
tion  in  the  military  or  naval  forces  of  the  United  States; 
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"(8)  Or  who  ahall  by  uttering,  printing,  •  •  •  publi- 
cation, language  spoken,  or  by  any  act  or  aets,  interfere  with, 
obstruct,  or  attempt  to  obstruct,  the  operation  of  the  national 
selective  draft  law  or  the  recruiting  or  enlistment  service  of 
the  United  States  to  the  injury  of  the  military  or  naval  service 
thereof,  shall  be  guilty  of  the  crime  of  sedition." 

Thus  dividing  the  Act  into  its  component  parts,  it  will  be 
readily  seen  that,  as  to  those  subjects  falling  in  subdivisions 
1  and  4,  the  prohibition  is  against  the  doing  of  the  act  itself, 
no  matter  what  the  intent  or  what  the  result  thereof  may  be, 
while,  as  to  those  falling  in  subdivisions  2  and  3,  the  legislature 
also  omitted  the  element  of  intent,  but  made  the  guilt  or  inno- 
cence of  the  accused  depend  upon  whether  the  language  used 
was  ''calculated"  to  bring  about  the  undesirable  results  enum- 
erated. 

Coming  down  to  subdivisions  5  and  6,  we  find  that  the  legis- 
lature was  not  unmindful  of  the  element  of  intent  in  criminal 
offenses,  and,  as  to  the  acts  here  enumerated,  made  the  intent 
of  the  offender  the  gist  of  the  crime;  while,  as  to  those  acts 
included  in  subdivision  7,  they  again  excluded  the  question  of 
intent,  but  made  the  law  applicable  to  those  persons  only  who 
commit  the  forbidden  acts  ''willfully";  and  under  subdivision 
8  they  again  prohibit  the  commission  of  certain  acts  without 
regard  to  intent,  but  provide  for  punishment  only  in  case  those 
acts  result  in  actual  injury  to  the  military  or  naval  forces  of 
the  United  States. 

It  is  therefore  apparent  that,  in  drafting  the  Act,  the  legis- 
lature exhibited  a  nice  discrimination  in  the  treatment  of  the 
several  subjects  under  consideration,  as  constituting  the  crime 
of  sedition,  and  that,  whenever  that  body  deemed  a  specific 
intent  a  necessary  ingredient  of  the  crime  defined,  it  had  no 
hesitancy  in  including  it  in  the  definition  of  the  crime;  and 
when  it  felt,  for  the  peace  and  safety  of  society,  an  act  should 
be  prohibited,  regardless  of  the  intent  of  the  doer  of  that  act, 
it  had  as  little  hesitancy  in  excluding  that  element  from  its 
definition.    It  is  clear  from  this  analysis  that,  as  to  the  acts 
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here  complained  of,  the  legislatare  intended  to  proliibit  the 
writing,  printing,  uttering  or  publication  of  any  language 
likely  to  incite  or  inflame  resistance  to  any  duly  constituted 
federal  or  state  authority  in  the  prosecution  of  the  war, 
regardless  of  the  intent  or  intention  of  the  oflfender — ^to  pre- 
vent, at  all  hazards,  the  results  likely  to  flow  from  the  com- 
mission of  the  act  itself. 

As  it  appears  that  the  legislature  included  the  element  of  in- 
tent in  the  definition  of  the  crime  of  sedition  in  certain  of  the 
subdivisions  indicated,  and  enumerated  all  the  elements  that 
body  considered  essential  to  the  crime  as  defined  in  the  subdi- 
vision under  consideration,  the  element  of  intent  was  mani- 
festly excluded,  as  an  essential  ingredient  of  the  crime  as  here 
eharged,  both  by  the  clear  intention  of  the  legislature  and 
under  the  rule  **expressio  unhis  est  excltisio  altervus.**  The 
rule  heretofore  announced,  under  which  the  legislature  is  con- 
ceded to  have  the  authority  so  to  provide,  is  in  conformity  with 
the  former  decisions  of  this  court  and  with  the  great  weight 
of  authority  throughout  the  United  States. 

In  the  case  of  State  v.  Rechnitz,  20  Mont.,  at  page  491,  52 
Pac,  at  page  265,  this  court  said:  ''We  do  not  lose  sight  of  the 
fact  that  the  rule  above  discussed  is  not  inflexible,  and  that 
many  acts  may  become  crimes  by  violation  of  statutes  relating 
to  certain  subject  matters,  and  that  a  statute  may  be  so  worded 
as  to  make  an  act  criminal  without  regard  to  the  question  of 
the  intent  of  the  person  doing  such  act." 

In  the  case  of  Leggatt  v.  Prideaux,  16  Mont.  205,  50  Am.  St. 
Hep.  498,  40  Pac.  377,  this  court  quoted  with  approval  from 
Gardner  v.  People,  62  N.  Y.  299,  as  follows:  "The  rule  on  the 
subjept  appears  to  be  that  in  acts  mala  in  se  the  intent  governs, 
but  in  those  mala  prohibita  the  only  inquiry  is:  Has  the  law 
been  violated?" 

In  State  v.  Gilbert,  141  Minn.  263,  169  N.  W.  790,  the  su- 
preme court  of  Minnesota,  in  passing  on  a  statute  prohibiting 
teaching  or  advocating  nonenlistment,  etc.,  said:  ''The  statute 
makes  teaching  or  advocating  nonenlistment  or  nonaid  unlaw- 
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f  uL  It  does  not  make  the  intent  of  the  teadier  or  adTocate  an 
ingredient  of  the  offense.  The  statute  is  a  police  regulation^ 
and  under  it  the  doing  of  the  forbidden  act  is  a  criminal 
offense,  regardless  of  the  intent." 

''There  is  a  well-recognized  distinction  between  acts  mala  in 
SB  and  mala  prohdbita.  Under  the  latter  it  is  well  settled  that 
crimiQal  intent  forms  no  part  or  element  of  the  offense."' 
(People  V.  D'AnioniQ,  160  App.  Div.  109,  134  N.  Y.  Supp.  657 ; 
see,  also,  People  v.  Werner,  174  N.  T.  132,  66  N.  E.  667.)  "It 
is  the  province  of  the  legislature  to  determine  in  the  interest 
of  the  public  what  shall  be  permitted  or  forbidden,  and  the 
statutes  contain  very  many  instances  of  acts  prohibited,  the 
criminality  of  which  consists  solely  in  the  fact  that  they  are 
prohibited,  and  not  at  all  in  their  intrinsic  quality."  (People 
V.  West,  106  N.  T.  293,  60  Am.  Eep.  452,  12  N.  E.  610;  16 
Corpus  Juris,  77,  note  a.) 

The  supreme  court  of  Michigan,  in  upholding  a  statute  for- 
bidding certain  acts  without  regard  to  the  intent,  said:  ''As  a 
rule  there  can  be  no  crime  without  a  criminal  intent;  but  this 
is  not  by  any  means  a  universal  rule.  •  •  •  Many  stat- 
utes which  are  in  the  nature  of  police  regulations,  as  this  is, 
impose  criminal  penalties  irrespective  of  any  intent  to  violate 
them;  the  purpose  being  to  require  a  degree  of  diligence  for 
the  protection  of  the  public  which  shall  render  violation  im- 
possible." (People  V.  Boby,  52  Mich.  577,  50  Am.  Rep.  270,. 
18  N.  W.  365.)  This  case  is  cited  with  approval  in  People  v* 
Snowberger,  113  Mich.  86,  67  Am.  St.  Rep.  449,  71  N.  W.  497, 
where  many  cases  upholding  the  doctrine  are  cited,  and  where 
it  is  said:  "Generally  it  is  for  the  legislature  to  determine  what 
laws  and  regulations  are  needed  to  protect  the  public  health 
and  secure  the  public  comfort  and  safety.  If  it  passes  an  Act 
ostensibly  for  the  public  health,  and  thereby  destroys  or  takes 
away  the  property  of  the  citizen  or  interferes  with  his  liberty, 
it  is  for  the  courts  to  determine  whether  it  relates  to  and  ia 
appropriate  to  promote  such  public  health.  Under  the  police 
power,  the  conduct  of  individuals  and  the  use  of  property  may 
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be  regulated,  so  as  to  interfere  to  some  extent  with  the  freedom 
of  the  one  and  the  enjoyment  of  the  other.  It  cannot  be 
doubted  that  the  legislature  intended  by  this  Act  to  protect 
the  public  against  the  harmful  consequences  of  sales  of  adulter- 
ated food,  and,  to  the  end  that  its  purpose  might  not  be  de- 
feated, to  require  the  seller,  at  his  peril,  to  know  that  the  article 
which  he  offers  for  sale  is  not  adulterated.  As  was  said  by  the 
supreme  court  of  Ohio  in  State  v.  KeUy,  54  Ohio  St.  166:  'If 
this  statute  had  imposed  upon  the  state  the  burden  of  proving 
*  *  *  his  knowledge  of  its  adulteration,  it  would  have 
thereby  defeated  its  declared  purpose.'  "  {KeUey  v.  DaUy 
Co.,  56  Mont.  63,  181  Pac.  326.) 

In  the  case  of  State  ex  rd.  Rowe  v.  District  Cowt^  44  Mont. 
318,  119  Pac.  1103,  this  court  said:  ''When  an  act  is  in  gen- 
eral terms  made  indictable,  a  criminal  intent  need  not  be 
shown,  unless  from  the  language  of  the  law  applicable  a  pur- 
pose to  require  the  existence  of  such  an  intent  can  be  discovered 
[citing  cases].  In  State  v.  McBrayer,  98  N.  C.  619,  2  S.  E. 
755,  in  considering  a  statute  prohibiting  a  sale  of  intoxicating 
liquor,  the  court  said:  'It  is  a  mistaken  notion  that  positive, 
willful  intent,  as  distinguished  from  a  mere  intent,  to  violate 
the  criminal  law  is  an  essential  ingredient  in  every  criminal 
offense,  and  that  where  there  is  the  absence  of  such  intent  there 
is  no  offense;  this  is  especially  so  as  to  statutory  offenses. 
When  the  statute  plainly  forbids  an  act  to  be  done,  and  it  is 
done  by  some  person,  the  law  implies  conclusively  the  guilty 
intent,  although  the  offender  was  honestly  mistaken  as  to  the 
meaning  of  the  law  he  violates.  When  the  language  is  plain 
and  positive,  and  the  offense  is  not  made  to  depend  upon  the 
positive,  willful  intent  and  purpose,  nothing  is  left  to  inter- 
pretation.' "  After  citing  many  other  authorities,  the  court 
concludes:  "Though  in  every  public  offense  there  must  exist  a 
union  of  intent  and  act  (Bev.  Codes,  sec.  8112),  in  statutory 
offenses,  such  as  this,  the  intent  is  conclusively  presumed,  when 
it  is  shown  that  the  statute  has  been  violated.'' 
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It  .is  therefore  apparent  that  the  intention  of  the  writer  of 
the  objectionable  article,  in  deliberately  writing  the  same,  or 
of-  the  printer,  or  of  those  persons  who  deliberately  publish  the 
artides  so  written  or  printed,  is  wholly  immaterial  and  not  an 
ingredient  of  the  crime  charged,  and  therefore  the  court  com- 
mitted no  error  in  sustaining  objections  to  questions  concern- 
ing such  intent,  whether  propounded  to  prospective  jurors  or 
to  witnesses. 

Specifications  70  and  71  are  based  on  the  court's  refusal  to 
[7]  include  in  the  instructions  the  provisions  of  sections  8112 
and  8113  of  the  Revised  Codes ;  instead,  the  court  gave  the  fol- 
lowing, as  instruction  No.  8:  ''The  court  instructs  the  jury  that 
in  every  crime  or  public  offense,  there  must  be  a  union  or  joint 
operation  of  act  and  intent,  but  that  in  statutory  offenses,  such 
as  the  case  on  trial,  if  the  state  first  proves,  beyond  a  reason- 
able doubt,  that  the  statute  has  been  violated,  then  the  intent 
above  mentioned  is  conclusively  presumed." 

While,  ordinarily,  the  statutory  provisions  concerning  intent 
should  be  given,  as  offered  by  the  defense,  the  offered  instruc- 
tions were  intended  to  apply  to  the  intent  heretofore  discussed, 
and,  as  offered  for  that  purpose,  the  court  did  not  err  in  its 
[8]  refusal.  Instruction  No.  8,  however,  while  it  follows  the 
language  used  in  State  ex  rel.  Bawe  v.  District  Court,  supra, 
in  the  statement  of  a  principle  of  law,  is,  as  an  instruction, 
inapt  and  incorrect  and  is  misleading  to  the  jury;  it  does  no 
more  than  to  advise  the  jurors  that,  if  the  defendant  is  proven 
guilty,  a  guilty  intent  is  ''conclusively  presumed.*'  Of  .what 
aid  was  the  instruction  to  the  jury?  The  question  for  them 
to  solve  was:  Did  the  defendant  violate  the  provisions  of  the 
statute!  Its  determination  involved  the  questions  as  to 
whether  the  article  was  published  by  the  defendant  and  was 
"calculated"  to  "incite  or  inflame  resistance,"  etc.  And  if 
the  intent  to  incite  and  inflame  resistance  was  the  only  element 
of  intent  which  could  enter  into  the  commission  of  the  act, 
it  might  be  said  that,  though  erroneous,  the  instruction  could 
uot  have  prejudiced  the  defendant,  for  it  could  not  then  have 
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had  any  effect  on  the  minds  of  the  jurors  in  arriving  at  a  ver- 
dict. 

However,  section  7961,  Revised  Codes,  provides  that  ''the 
following  presumptions,  and  no  others,  are  deemed  conclusive: 
1.  A  malicious  and  guilty  intent,  from  the  deliberate  commis- 
sion of  an  unlawful  act,  for 'the  purpose  of  injuring  another/^ 
While  section  7962  provides:  "All  other  presumptions  are 
satisfactory,  if  uncontradicted.  They  are  denominated  disf 
putable  presumptions,  and  may  be  controverted  by  other  evi^ 
dence.  The  foUovrtng  are  of  that  kind:  •  •  •  2.  That  an 
unlawful  act  was  done  with  an  unlawful  intent."  Now,  while 
a  malicious  and  guilty  intent  is  conclusively  presumed  from  the 
deUberaie  commission  of  an  unlawful  act  for  the  purpose  of 
injuring  another,  the  element  of  intent  which  must  enter  into 
the  commission  of  the  crime  here  charged,  does  not  come  within 
that  classification:  L  e,,  the  general  intent,  viz*,  to  publish  the 
article  in  question. 

This  brings  us  to  the  consideration  of  specification  66,  the 
[9-11]  defendant's  offer  to  prove  that  he  did  not  "on  August 
16,  1918,  or  at  any  other  time,  intend  to  puhUsK,  write,  print,  or 
utter  the  editorial  entitled  'The  State  Council  Again,'  or  any 
other  article  of  similar  import."  The  "deliberate  commission"' 
of  an  act  necessarily  includes  the  intent  to  commit  the  act. 
The  presumption  that  "an  unlawful  act  was  committed  with 
an  unlawful  intent"  is  disputable,  and,  considered  as  evidence, 
"may  be  controverted  by  other  evidence."  "While  the  publi* 
cation  of  the  article  entitled  "The  State  Council  Again"  might 
be  punishable  under  subdivision  3  of  section  1,  as  heretofore 
divided,  a  conviction  could  be  had  only  if  the  act  was  de* 
liberately  or  intentionally  committed,  and,  although  the  intent 
to  publish  the  article  might  be  drawn  from  the  surrounding 
facts  and  circumstances,  if  the  defendant  was  in  the  posses- 
sion  of  facts  from  which  the  jury  might  have  reasonably  drawn 
the  conclusion  that  he  did  not  intend  to  publish  the  article  at 
all,  as,  for  example,  that  it  was  published  without  his  knowl- 
edge or  against  his  express  command,  or  through  the  negligence 
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or  misconduct  of  an  employee,  those  facts  should  have  gone  to 
the  jury,  to  be  weighed  against  the  disputable  presumption 
of  intent  arising  from  the  commissio^n  of  the  act.  This  the 
court  did  not  permit,  but,  without  discrimination,  sustained 
objections  to  all  questions  concerning  any  intent  whatsoever. 
Thereupon  defendant  made  his  offer,  and  the  court,  consistently, 
sustained  the  state's  objection.  The  objection  should  have 
been  overruled,  and  the  facts,  if  any  the  defense  had,  admitted, 
to  be  considered  under  appropriate  instructions  on  the  sub- 
ject.   The  court's  failure  to  do  so  was  erroneous. 

Specification  No.  100  predicates  error  on  the  court's  refusal 
tl2]  to  give  offered  instruction  38,  which,  if  properly  drawn 
to  cover  the  question  just  discussed,  would  have  been  proper; 
but,  as  it  appears  from  the  testimony  that  Smith  was  the  vice- 
president  of  the  company  publishing  the  article,  a  greater  bur- 
den was  upon  him  than  that  defined  in  the  proposed  instruction. 
We  apprehend  that  "mere  failure  to  prevent  its  publication" 
would  not  exonerate  the  accused,  had  he  known  of  the  proposed 
publication  in  time  to  prevent  it,  and  therefore  the  court  was 
justified  in  refusing  the  proposed  instruction. 

In  specification  No.  102,  the  appellant  urges  that  the  court 
[13»-16]  erred  in  giving  instruction  No.  4,  which  reads  as 
follows:  "You  are  instructed  that  the  crime  of  sedition  as 
applied  to  this  case  is  complete  if  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  at  the  county  of  Lewis  and 
Clark,  state  of  Montana,  at  any  time  subsequent  to  February 
22,  1918,  and  prior  to  the  filing  of  the  information  herein,  and 
while  the  United  States  be  engaged  in  war,  the  defendant  did 
unlawfully,  willfully,  wrongfully,  feloniously,  and  seditiously 
do  or  commit  any  of  the  following  acts,  to-wit :  Utter,  or  write, 
to  print,  or  publish  any  language  calculated  to  incite  or  infiame 
resistance  to  any  duly  constituted  state  authority  in  connection 
with  the  prosecution  of  the  war."  It  is  urged  that  the  instruc- 
tion does  not  properly  apply  to  the  facts;  that  there  is  no  evi- 
dence that  the  defendant  did  utter,  write,  or  print  any  lan- 
guage, but  was  responsible,  if  at  all,  only  for  the  publication; 
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«nd  that  the  instraction  does  not  confine  the  issnes  to  language 
calculated  to  incite  or  inflame  resistance  to  the  Montana  Coun- 
cil of  Defense. 

While  the  instruction  is  approximately  a  correct  statement 
of  an  abstract  rule  of  law,  and  would  have  been  harmless,  had 
it  been  followed  by  other  instructions  appl3dng  that  law  to  1;he 
facts  in  this  case,  the  record  discloses  no  such  instructions,  while 
the  instruction  given  advises  the  jurors  that  they  may  find  the 
defendant  guilty  if  they  find  that  he  had,  at  any  time  between 
February  22,  1918,  and  the  date  of  the  filing  of  the  information, 
uttered,  written,  printed  or  published,  in  Lewis  and  Clark 
county,  wny  language  calculated  to  incite  or  inflame  resistance 
io  any  duly  constiiuied  state  authority  in  connection  with  the 
prosecution  of  the  war.  '^Although  an  injitruction  may  state 
a  correct  principle  of  law,  if  it  is  not  based  upon  or  in  con- 
formity with  the  issues  or  facts  raised  or  supported  by  the 
evidence,  it  is  erroneous."  (16  Corpus  Juris,  1043,  and  note.) 
''In  reading  the  statute,  it  is  error  for  the  court  to  read  that 
portion  thereof  which  does  not  define  the  crime  charged,  but 
defines  another  and  distinct  crime,  unless  he  expressly  limits 
the  application  of  the  statute  to  the  charge/'  (12  Cyc.  614, 
and  note.) 

In  determining  the  correctness  of  instructions,  the  rule  is  that 
they  must  be  examined  in  their  entirety,  and  where,  as  a  whole, 
they  correctly  state  the  law  and  where  those  instructions  gen- 
eral in  their  nature,  are  by  specific  instructions  limited  to  the 
facts  in  the  case,  error  cannot  be  predicated  on  an  incomplete 
or  too  general  instruction.  {State  v.  Brooks,  23  Mont.  146,  57 
Pac.  1038;  Territory  v.  Hart,  7  Mont.  489,  17  Pac.  718.)  We 
have  searched  the  record  in  vain  for  an  instruction  limiting  the 
one  under  consideration  to  the  facts  of  this  case. 

No  attempt  was  made  to  prove  that  Smith  either  wrote  or 
printed  the  article  complained  of  in  Lewis  and  Clark  county, 
and  he  could  be  convicted,  if  at  all,  only  of  its  publication  in 
that  county ;  and,  of  course,  he  could  not  be  convicted  on  proof 
of  the  writing,  printing,  uttering  or  publication  of  any  article 
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other  than  that  set  out  in  the  information,  no  matter  how 
yicioua  or  seditious  such  article  might  have  been.  In  a  prose- 
cution of  this  nature,  proof  of  other  acts  are  admissible  for 
certain  purposes;  bat,  under  such  an  instruction  as  we  are  con- 
sidering, the  accused  might  be  eonyicted  of  the  commission  of 
an/y  act  of  a  similar  nature,  though  the  proof  utterly  failed 
to  establish  his  guilt  of  the  crime  charged.  That  this  cannot 
be  is  elementary.  An  information  must  charge  but  one  offense^ 
and  the  accused  can  be  convicted  only  of  the  offense  so  charged* 
As  was  stated  in  the  case  of  State  v.  Oaimos,  53  Mont.  118^ 
162  Pae.  596:  ^'When  the  information  fixes  a  date,  and  the 
evidence  shows  an  act  of  the  character  charged  as  a  crime  at 
that  time,  the  state  cannot  be  allowed  to  daim  a  conviction 
under  that  information  for  a  similar  act  at  some  other  time.'^ 

In  the  absence  of  an  instruction  directing  the  jury  to  return 
a  verdict  based  upon  the  specific  offense  charged  in  the  in- 
formation, instruction  No.  4  was  prejudicially  erroneoua. 
''An  instruction  should  be  so  explicit  and  so  closely  connected 
with  the  facts  of  the  case  as  to  enable  the  jury  to  apply  the  law 
to  the  facts.  It  must  present  the  law  substantially  and  cor- 
rectly and  in  such  a  way  that  it  will  be  understood  by  the 
jury.'*  (12  Cyc.  645;  Bitte  v.  Comnionwealth,  18  B.  Mon. 
(Ky.)  35;  Farrar  v.  State,  29  Tex.  App.  250,  15  S.  W.  719  j 
Ashlock  V.  State,  16  Tex.  App.  13.) 

In  instruction  No.  17  the  court  advised  the  jury  that  ''It  is 
not  necessary  to  prove  all  three  of  the  acts  mentioned,  to-wit» 
write,  print,  publish ;  but  it  is  sufficient  if  the  state  proves  any 
one  of  these,  viz,,  that  the  defendant  wrote,  or  that  the  de- 
fendant  printed,  or  that  the  defendant  published  the  language 
complained  of  in  Lewis  and  Clark  county,  Montana."  In  so 
far  as  it  covers  the  subject,  the  instruction  correctly  stated 
a  general  proposition  of  law;  but,  as  there  was  no  evidence 
adduced  and  no  contention  on  the  part  of  the  prosecution  that 
the  defendant  either  wrote  or  printed  the  article  complained 
of,  the  instructions  should  have  been  limited  to  the  question 
of  publication  in  Lewis  and  Clark  county. 


57  Mont.]  Statb  v.  Smith.  S85 

''The  sufficiency  and  correctness  of  instructions  must  be  de- 
termined with  refesence  to  the  evidence,  and  therefore  a  charge 
which  asserts  correctly  an  abstract  proposition  of  law,  but  is 
not  applicable  to  the  evidence,  or  which  is  based  upon  the  as- 
sumption of  the  existence  of  material  facts  of  which  there  is 
no  evidence,  should  not  be  given.*'  (12  Cyc.  651.)  In  the 
absence  of  any  evidence  tending  to  prove  that  the  defendant 
either  wrote  or  printed  the  article  complained  of  in  Lewis 
and  Clark  county,  it  was  error  to  instruct  the  jury  that  he 
could  be  convicted  of  either  writing  or  printing  the  article. 
Such  an  instruction  could  serve  no  good  purpose,  and,  in  the 
absence  of  evidence  on  which  to  base  it,  the  instruction  should 
not  have  been  given,  as  it  could  only  tend  to  mislead  and  con- 
fuse the  jury. 

Error  is  predicated  upon  the  court's  ruling  permitting  the 
[17]  witness  Winters  to  testify  from  a  transcript  made  by  him 
of  his  shorthand  notes  concerning  proceedings  had  before  the 
State  Council  of  Defense,  upon  the  ground  that  the  notes,  and 
not  the  transcript,  constituted  the  best  evidence.  The  witness, 
however,  stated  that  his  original  notes  had  not  been  preserved, 
and,  in  effect,  that  the  transcript  was  an  accurate  reproduc- 
tion of  translation  thereof.  As  said  by  the  supreme  court  of 
Indiana,  in  the  case  of  Bass  v.  State,  136  Ind.  165,  36  N.  E. 
124:  "When  the  official  stenographer  is  called,  •  •  •  his 
shorthand  notes  must  be  translated,  either  by  himself  or  some- 
one else  who  is  able  to  do  so.  It  being  necessary  that  they 
should  be  translated,  we  think  it  wholly  immaterial  whether  it 
is  done  orally  or  in  writing.  In  this  case  it  was  done  in  writ- 
ing. There  is  no  claim  that  it  was  not  done  correctly.  We 
think  the  court  did  not  err  in  permitting  Spencer  [the  stenog- 
rapher] to  read  a  transcript  of  the  evidence.''  (See,  also. 
Barber  v.  State,  64  Tex.  Cr.  96,  142  S.  W.  577;  Mackmasters 
V.  State,  83  Miss.  1,  35  South.  302 ;  State  v.  Gentry,  86  Kan. 
534,  121  Pac.  352;  Fletcher  v.  State,  20  Wyo.  284,  123  Pac.  80.) 

It  is  true  that  the  county  attorney  did  not  lay  a  very  com- 
plete foundation  for  the  introduction  of  the  testimony,  and  it 
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alfiO  appears  that,  when  the  defendant's  attorney  sought  to 
question  the  witness  concerning  the  accuracy  of  the  transcript, 
the  court  refused  to  permit  it.  As  the  case  must  be  reversed 
on  other  grounds,  it  is  not  necessary  to  go  into  this  matter  in 
detail.  While  it  is  better  practice  for  the  stenographer  to  read 
from  his  notes,  we  can  see  no  objection  to  permitting  him  to 
testify  from  the  transcript,  in  the  event  a  sufficient  foundation 
is  laid  establishing  his  ability  to  report  the  testimony  accurately, 
the  accuracy  of  the  notes  and  transcript,  allowing  the  defend- 
ant to  inquire  fully  into  the  matter  to  test  the  stenographer 'a 
competency  and  accuracy,  with  the  right  to  insist  uiK)n  the 
production  of  the  original  notes  if  such  are  in  existence,  and,, 
if  necessary,  to  require  the  stenographer  to  read  from  his  notes, 
to  test  the  accuracy  of  the  transcript.  A  liberal  cross-exami- 
nation should  be  permitted,  and,  if  timely  application  is  made, 
the  defendant  should  be  permitted  the  right  to  ask  preliminary 
questions  to  test  the  accuracy  of  the  notes  and  transcript. 

The  article  which  is  the  basis  of  the  charge  against  the 
[18]  defendant  appeared  as  an  editorial  in  the  ''Weekly  Bulle- 
tin" of  August  16,  1918.  Upon  the  trial,  with  the  witness 
Winters  on  the  stand  testifying  concerning  certain  statements 
made  by  the  defendant  before  the  State  Council  of  Defense, 
which  were  reported  stenographically  by  the  witness.  Winters 
read  from  a  transcript  of  his  notes  the  following,  to  which  ob- 
jections were  made  and  overruled:  *'Q.  *Were  you  responsible 
afterward  for  publishing  the  statement  that  you  knew  nothing 
about  this  order  that  appeared  in  the  August  3  issue,  I  think 
it  was,  or  September  3T  Mr.  Smith:  Yes.  Mr.  Campbell:  In 
black  type?  Mr.  Smith:  Yes;  Mr.  Dunn  wrote  it.  I  asked 
him  to  write  it.  Mr.  Campbell :  You  are  absolutely  responsible 
personally T  Mr.  Smith:  Personally  responsible.  Mr.  Camp- 
bell: For  the  editorial  that  Mr.  Dunn  wrote  and  the  denial  of 
the  fact  that  you  had  ever  received  notice?  Mr.  Smith:  Yes, 
sir.'  "  Later,  a  motion  to  strike  this  testimony  from  the  record 
was  made,  upon  the  ground  that  the  same  did  not  refer  to  the 
publication  constituting  the  offense  with  which  the  defendant 
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was  charged.  In  connection  with  the  motion  the  defendant's 
attorney  said:  ''That  does  not  refer  to  the  editorial  here  in 
question.  The  Comity  Attorney:  We  submit  that  it  does. 
The  Court:  Tes.    I  overrule  the  motion  to  strike.** 

From  a  reading  of  the  t^timony  above  set  forth,  it  plainly 
appears  that  defendant  admitted  his  responsibility  for  writ- 
ing the  editorial  of  September  3;  but  the  court  and  county 
attorney  assumed  that  the  defendant  admitted  responsibility, 
for  writing  the  editorial  of  August  16.  The  introduction  of 
this  testimony  standing  by  itself,  and  the  refusal  of  the  court 
to  strike  the  same,  might  be  regarded  as  harmless  error;  but 
in  view  of  the  court's  instruction  numbered  4,  in  which  the 
jury  were  advised  that  the  crime  was  complete  if  the  defendant 
wrote,  printed  or  published  ''any  language,**  etc.,  the  testi- 
mony should  have  been  excluded.  In  addition,  the  error  was 
emphasized  by  the  remaito  of  the  county  attorney  and  the 
court's  affirmation  of  the  same  in  the  words  used  in  denying 
the  motion  to  strike,  thereby  leading  the  jury  to  believe  that 
the  defendant,  before  the  State  Council  of  Defense,  admitted 
his  responsibility  for  printing  the  language  set  forth  in  the 
information. 

W.  F.  Dunn,  a  witness  for  the  defendant,  was  asked  on 
[19]  cross-examination  if  he  had  not  been  convicted  of  sedi- 
tion, and  over  objection  was  required  to  answer  and  answered 
in  the  affirmative.  Complaint  is  made  of  the  court  *s  ruliug, 
but  it  was  clearly  correct.     (Sec.  8907,  Rev.  Codes.) 

Finally,  it  is  urged  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict.  It  is  to  be  remembered  that  the  constitutional 
[20,21]  guaranty  of  free  speech  and  free  press  was  not  sus- 
pended by  the  war,  and  that  no  one  lost  his  right  to  criticise 
either  men  or  measures.  It  is  only  for  an  abuse  of  the  liberty 
that  one  may  be  called  to  account  for  his  language,  either  in 
peace  or  in  war.  Under  the  stress  of  war  the  legislature  may 
define  the  limits  of  liberty  of  speech  and  make  punishable  the 
use  of  language  which  in  time  of  peace  it  would  be  powerless 
to  restrain^  and  this  is  just  what  was  done  by  the  enactment 


588  Statb  v.  Smith.  [Mar.  T. '20 

of  the  Sedition  A'et.  Under  that  provision  of  the  statute  now 
before  us,  it  was  declared  that  the  use  of  lan^age  calculated 
to  incite  or  inflame  resistance  to  a  duly  constituted  federal  or 
state  authority  in  connection  with  the  prosecution  of  the  war 
constituted  an  abuse  of  the  liberty  of  speech  and  press  and  a 
crime  against  the  commonwealth. 

Though  the  information  charges  that  the  editorial  in  question 
was  written,  printed  and  published  in  Lewis  and  Clark  county, 
there  is  not  any  evidence  that  it  was  either  written  or  printed 
here.  Eliminating  those  elements  of  the  charge,  and  the  mate- 
rial allegations  of  the  information  now  to  be  considered  are: 

(1)  That  the  editorial  was  published  in  Lewis  and  Clark  county; 

(2)  by  the  defendant;  and  (3)  that  it  was  calculated  to  incite 
or  inflame  resistance  to  the  Montana  Council  of  Defense  in 
connection  with  the  prosecution  of  the  war.  The  defendant's 
plea  of  not  guilty  put  in  issue  every  one  of  those  allegations 
and  imposed  upon  the  prosecution  the  burden  of  proving  every 
one  of  them  by  competent  evidence,  beyond  a  reasonable  doubt. 
[22]  The  allegation  that  the  editorial  was  published  in 
Lewis  and  Clark  county  was  indispensable,  in  order  to  give  the 
court  of  that  county  jurisdiction  to  try  the  case,  for  the  Con- 
stitution (Article  III,  section  16)  secures  to  everyone  accused 
of  crime  the  right  to  **a  speedy,  public  trial  by  an  impartial 
jury  of  ike  county  or  district  in  which  the  offense  is  alleged 
to  have  been  committed,"  subject  only  to  the  right  to  a  change 
of  venue.  This  is  one  of  the  fundamental  guaranties  of  our 
Bill  of  Rights,  intended  to  be  honored  by  its  observance,  and 
not  defeated  by  any  subterfuge. 

The  allegation  that  the  published  editorial  was  calculated  to 
[23]  incite  or  inflame  resistance  to  a  duly  constituted  federal 
or  state  authority  in  connection  with  the  prosecution  of  the 
.war  was  equally  necessary  in  order  to  state  a  public  offense. 
In  our  judgment,  the  word  "calculated"  was  used  advisedly 
and  with  appreciative  discrimination.  After  a  more  critical 
examination  and  analysis  of  the  statute,  we  are  satisfied  that  it 
-was  intended  to  be  understood  to  mean  "likely  to  produce  a 
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certain  effect,  whether  intended  or  not.''  The  ohservations 
heretofore  made  upon  the  subject  '*  intent '^  render  further  dis- 
cussion of  this  matter  unnecessary. 

The  only  evidence  in  support  of  the  allegation  that  the  edi- 
torial was  published  in  Lewis  and  Clark  county  was  given  by 
Mr.  Will  A.  Campbell,  who  testified  that  he  was  a  subscriber 
to  the  ''Bulletin";  that  he  received  his  copy  of  the  paper  con- 
taining the  editorial  in  the  due  course  of  the  mail,  at  his  office 
in  Helena;  that  the  paper  came  to  him  inclosed  in  a  separate 
wrapper ;  that  he  read  the  editorial  in  this  county ;  and  that  he 
was  then  a  member  of  the  Montana  Council  of  Defense.  The 
[24]  attorney  general  directs  our  iattention  to  an  admission 
made  by  the  defendant  before  the  Council  of  Defense  on  Sep- 
tember 9, 1918,  to  the  effect  that  the  ''Bulletin"  had  subscribers 
in  Lewis  and  Clark  county ;  but  the  evidence  discloses  that  the 
witness  referred  to  the  "Bulletin,"  then  issued  as  a  daily  paper, 
and  evidence  of  the  extent  of  the  circulation  of  the  "Paily 
Bulletin"  on  September  9  would  not  constitute  evidence  of  the 
circulation  of  the  "Weekly  Bulletin"  on  August  16. 

We  may  assume,  for  the  purposes  of  this  appeal,  that  the 
evidence  is  sufficient  to  show  a  publication  of  the  editorial  in 
Lewis  and  Clark  county,  using  the  term  "publication"  in  the 
broad  sense  of  divulgation,  promulgation  or  making  known*. 
But  it  is  not  every  abusive  or  even  libelous  statement  that 
[25]  constitutes  sedition.  The  language  of  thia  editorial 
might  be  published  in  time  of  war  under  such  circumstances 
that  would  not  make  it  a  crime.  {Frohwerk  v.  United  States, 
249  U.  S.  204,  208,  63  L.  Ed.  561,  39  Sup.  Ct.  Rep.  249.)  To 
illustrate  from  this  record:  It  appears  from  the  evidence  that 
Mr.  Campbell  exhibited  the  editorial  to  the  county  attorney, 
and  that  afterward  it  was  reprinted  in  the  "Helena  Indepen- 
dent," a  newspaper  of  which  Mr.  Campbell  is  the  guiding 
genius.  In  each  instance  there  was  a  publication,  but  not  such 
a  publication  as  constituted  a  crime.  In  other  words,  to  bring 
the  publication  under  the  condemnation  of  the  statute,  it  must 
have  occurred  under  such  circumstances  that  the  language  thus 
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publislied  was  calculated  to  incite  or  inflame  resdstance  to  a 
duly  constituted  federal  or  state  authority  in  connection  with 
the  prosecution  of  the  war.  Whether  it  was  or  was  not  cal- 
culated to  have  had  that  effect  was  a  question  of  fact  to  be 
determined  by  the  jury  {State  v.  Kahn,  above)  from  all  the 
surrounding  facts  and  circumstances,  including  the  manner 
and  extent  of  publication,  as  well  as  the  inherent  quality  of  the 
language  itself. 

So  far  as  this  record  discloses,  the  defendant  was  not  respon- 
sible for  the  editorial  becoming  known  to  any  person  in  Lewis 
and  Clark  county,  other  than  Mr.  Campbell,  who  was  then  a 
[26]  member  of  the  Montana  Council  of  Defense.  Can  it  be 
said,  then,  that  in  the  hands  of  Mr.  Campbell  alone  the  pub- 
lished editorial  was  calculated  to  incite  or  inflame  resistance 
to  the  council  f  Who  but  Mr.  Campbell  could  be  incited  or  in- 
flamed to  resistance,  and  is  it  within  the  range  of  probabilities 
that  he  would  be  incited  to  resist  the  very  organization  of  which 
he  was  a  member  T    We  think  not. 

In  the  purpose  sought  to  be  accomplished  and  in  the  means 
employed  to  effectuate  that  purpose,  our  Sedition  Act  is  not 
unlike  the  espionage  statute  (U.  S.  Comp.  Stats.  1918,  Comp. 
Stats.  Ann.  Supp.  1919,  sees.  20212a-2(>212h)  passed  by  the 
Congress  of  the  United  States,  and  concerning  a  prosecution 
tinder  that  statute  the  supreme  court  of  the  United  States  said : 
**The  question  in  every  case  is  whether  the  words  used  are  used 
in  such  circumstances  and  are  of  such  a  nature  as  to  create  a 
dear  and  present  danger  that  they  will  bring  about  the  sub- 
stantive evils  that  Congress  has  a  right  to  prevent.''  {Schsnck 
v.  Untied  States,  249  U.  S.  47,  63  L.  Ed.  470,  39  Sup.  Ot.  Rep. 
247.)  Applying  that  rule  and  paraphrasing  the  language  of 
this  court  in  State  v.  Kdhn,  above,  could  the  jury  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  natural  tendency 
and  reasonably  probable  effect  of  the  editorial,  in  the  hands 
of  Mr.  Campbell  alone,  was  to  incite  or  inflame  resistance  to 
the  Montana  Council  of  Defense  in  connection  with  the  prose- 
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cution  of  the  wart      The  bare  statement  of  tlie   proposition 
would  seem  sufficient  for  its  own  complete  refutation. 

In  failing  to  prove  that  the  defendant  was  responsible  for 
the  editorial  being  made  known  in  Lewis  and  Clark  county  to 
any  person  other  than  a  member  of  the  Montana  Council  of 
Defense  the  state  failed  to  prove  the  offense  charged  in  the 
information.  For  the  reasons  given,  the  judgment  is  reversed, 
and  the  cause  is  remanded  to  the  district  court  of  Lewis  and 
Clark  county  for  a  new  trial. 

Bm^ersed  and  remanded. 

Mb.  Chiep  JusnoB  Brantly^  being  absenti  takes  no  part  in 
the  foregoing  decision. 


STATE,  Bbspondsnt,  t^.  DUNN,  AppsiLANT. 

(No.  4,411.) 
(Sabmitted  April  16,  1920.    Decided  May  8,  1900.) 

[190  Pae.  121.] 

(For  qrllabus,  see  State  v.  Smith,  ante,  p.  563.) 

Messrs.  Wheeler  dk  Baldwin,  for  Appellant,  sabmitted  a 
brief;  Mr.  Baldurin  argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  Gteneral,  and  Mr.  Otto  A.  Oerth, 
Assistant  Attorney  (General,  for  Respondent,  submitted  a 
brief;  Mr.  Oerth  argued  the  cause  orally. 

Opinion— PER  CURIAM. 

W.  F.  Dunn  was  convicted  of  sedition,  and  appealed  from  the 
judgment 

In  its  essential  features,  this  case  is  not  distinguishable  from 
State  V.  Smith,  ante,  p.  563,  190  Pac.  107.  Smith  and  Dunn 
were  charged  jointly,  though  tried  separately.    The  evidence 
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in  each  case  is  substantially  the  samA,  and,  though  there  are 
fewer  assignments  of  error  in  appellant's  brief  in  this  case, 
the  principal  errors  considered  in  the  Smith  Case  are  involved 
in  this  one.    They  need  not  be  considered  separately. 

Upon  the  authority  of  State  v.  Smith,  the  judgment  herein 
is  reversed,  and  the  case  is  remanded  to  the  district  court  of 
Lewis  and  Clark  county  for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chikp  Juancne  BbanhjT,  being  absent^  takes  no  part  in 
the  foregoing  decision. 


In  eb  SULLIVAN. 

(No.  4,169.) 
(Submitted  April  8,  1920.    Decided  Maj  8,  1920.) 

[189  P«e.  770.] 

Atiomevs  —  Licenise  —  Revocatum — Lack  of  Pairioftisni — ^SW- 
pension — Referees — Findings — When  Conclusive. 

Befejees — ^Findings — ^When  Conclusive. 

1.  Where  the  evidence  in  a  proceeding  looking  to  tlie  revoeatioii  of 
an  attorney's  license  because  of  lack  of  moral  qualifieationfl,  was  eon- 
flicting,  the  referee's  findings  will  be  adopted. 

Attorneys — ^Laek  of  Patriotism — Suspension. 

2.  Suspension  of  an  attorney  to  whose  continuation  in  office  objec- 
tions were  made  after  admission,  upon  the  ground  that  he  did  not 
possess  that  high  sense  of  patriotic  duty  and  love  of  country  during 
the  war  which  is  indispensable  to  the  composition  of  a  thoroughly 
American  citizen,  for  the  term  of  eight  months,  with  leave  to  apply 
for  reinstatement  upon  a  satisfactory  showing  of  a  good  moral  cluir- 
acter,  held  sufficient  punishment  in  view  of  applicant's  youth,  inex- 
perience and  immaturity  of  mind. 

In  the  Mattkb  of  the  application  of  John  F.  Sullivan  for  a 
license  to  practice  law.  Applicant  suspended  until  January  1^ 
1921,  with  leave  to  be  then  reinstated  on  showing  of  good  moral 
character. 
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Mr.  J.  /.  McCaffery,  for  Applicant,  argaed  the  cause  orally* 

Mr.  C.  E.  Pew,  Amicus  Curiae,  argued  the  canse  orally. 

Opinion— PER  CURIAM. 

In  November,  1919,  John  F.  Sullivan  made  application  to 
take  the  bar  examination.  Due  notice  was  given  of  the  applica- 
tion as  required  by  the  rules  of  this  court,  and,  no  objections 
having  been  made,  he  was  permitted  to  take  the  examination,, 
and  having  passed  the  same  satisfactorily,  an  order  was  en* 
tered  that  he  be  admitted,  and  a  certificate  was  iasued.  Almost 
immediately  thereafter  objections  in  writing  were  lodged  with 
this  court,  in  which  objections  it  was  charged  that  during  the 
recent  World  War,  Sullivan  had  expressed  himself  as  opposed 
to  the  war,  and  had  apparently  made  every  effort  to  avoid  mil- 
itary service.  Reference  was  also  made  in  the  objections  to  the 
previous  attempt  by  Sullivan  to  gain  admission  to  the  bar  in 
1916,  to  the  proceedings  had  upon  that  application,  and  to  his 
unsuccessful  attempt  to  secure  admission  in  the  state  of  Utah. 
The  objectors  excused  themselves  for  not  having  presented  the 
objections  within  the  time  designated  for  that  purpose,  and 
they  were  permitted  to  be  filed,  and  Sullivan  was  called  upon 
to  answer.  The  answer  interposed  is  a  denial  of  each  and 
every  charge  which  relates  to  his  war  record.  The  matter  was 
submitted  to  H.  O.  Mclntire,  referee  appointed  to  take  the  tes- 
timony and  report  his  findings  and  recommendations.  The 
referee  has  found  that:  (1)  In  April,  1917,  while  this  country 
was  engaged  in  war,  Sullivan  expressed  himself  as  follows: 
''Any  time  that  my  country  gets  me  to  fight  for  it,  it  has  got 
to  force  me."  (2)  That  he  expressed  it  as  his  opinion  that  the 
United  States  had  no  cause  for  war,  declared  that  if  his  friends 
felt  as  be  did  none  of  them  would  be  found  on  the  battle  fronts 
and  generally  attempted  to  justify  Germany's  acts  of  aggres- 
sion, regardless  of  their  effect  upon  this  country.  (3)  That  in 
June  of  the  same  year  he  said  that  he  had  not  registered  for 
tbe  draft,  did  not  have  to  register,  and  was  not  going  to  regis- 

67  Mont. — 38 
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ter.  (4)  That  in  reBponse  to  an  inquiry  why  he  did  not  volun- 
teer, he  said,  **Any  time  they  want  me  they  will  have  to  come 
and  get  me."  (5)  That  in  June,  1918,  a  person  nicknamed 
^'Sleepy"  Sullivan  stated  to  one  O'Leary,  then  in  the  uniform 
of  a  soldier,  **That  is  one  thing  they  will  never  see  me  in,*' 
and  the  referee  finds  that  the  Sleepy  Sullivan  referred  to  is 
this  applicant. 

Upon  the  hearing  in  this  court  it  was  earnestly  urged  that 
{1]  the  evidence  is  insu£5cient  to  sustain  these  findings,  or 
any  of  them.  With  respect  to  the  last  finding  it  may  be  said 
that  the  evidence  is  in  such  condition  as  to  leave  the  question 
of  Sleepy  Sullivan's  identification  somewhat  in  doubt.  The 
evidence  throughout  is  in  substantial  conflict;  but  this  court 
was  fortunate  in  securing  as  referee  a  man  of  profound  learn- 
ing and  wide  experience — ^a  leader  of  the  bar  of  this  state  for 
thirty  years — ^whose  ^ndings  command  the  greatest  respect. 
Furthermore,  the  referee  saw  the  witnesses  on  the  stand,  heard 
them  testify  and  observed  their  demeanor,  and  is  therefore  in 
a  much  more  advantageous  position  to  judge  of  their  credibility 
than  are  the  members  of  this  court,  who  must  resort  to  the 
printed  record  alone. 

We  deem  it  unnecessary  to  consider  the  last  finding,  but  in 
all  other  respects  the  findings  of  fact  made  by  the  referee  are 
approved  and  adopted.  They  point  unerringly  to  the  conclu- 
sion that  Sullivan  did  not  possess  that  high  sense  of  patriotie 
duty  and  love  of  country  which  inspired  our  young  men  gener- 
ally, and  which  were  by  the  common  consensus  of  public  opin- 
ion indispensable  to  the  composition  of  a  thoroughly  American 
<dtizen. 

For  his  misconduct  in  deceiving  this  court  in  1916,  Sullivan 
^as  punished  severely,  and  we  think  adequately,  when  all  the 
surrounding  circumstances  are  considered.  For  his  lack  of 
[2]  moral  fiber  sufficient  to  impel  him  to  seek,  rather  than 
avoid,  military  service,  and  for  his  opinion  upon  the  merits  of 
the  cause  for  war,  his  severest  punishment  will  be  righteous 
contempt  of  his  loyal  fellow-citizens.    However,  we  are  not 
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prepared  to  say  that  the  applicant  is  so  far  deficient  in  moral 
character  that  he  cannot  become  a  useful  member  of  society  and 
an  honorable  and  useful  member  of  the  bar  of  this  state.  His 
youth,  inexperience  and  immaturity  of  mind  offer  something  in 
mitigation,  if  not  in  excuse,  of  his  conduct. 

To  the  end  that  the  applicant  may  be  given  every  fair  oppor- 
tunity to  acquire  a  proper  sense  of  appreciation  of  the  duties 
of  good  citizenship,  we  do  not  close  this  door  of  opportunity 
against  him  altogether.  Instead  of  undoing  what  has  been 
done  heretofore,  the  same  purpose  may  be  served  by  this  pres- 
ent diisposition. 

It  is  ordered  that  John  F.  Sullivan  be,  and  he  is  hereby,  sus- 
pended from  his  office  as  attorney  and  counselor  at  law  until 
the  first  day  of  January,  1921,  when  he  may  be  reinstated  upon 
a  satisfactory  showing  that  he  is  a  man  of  good  moral  character 
and  worthy  the  respect  and  confidence  of  his  fellowmen. 

Mb.  Chibp  Jttsticb  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


BEARTOOTH    STOCK    CO.,    Appbsllant,    v.    GROSSCUP, 

B.ESPONDENT. 

(No.  4,663.) 
(Submitted  April  9,  1920.    Decided  May  8,  1920.) 

[180  Pac.  773.] 

Aitachment — When  Writ  Does  not  Lie. 

1.  Attaehment  doee  not  lie  in  an  action  bj  the  buyer  of  hay  at  an 
agreed  price  per  ton,  to  recover  damages  from  the  seller  because  of 
the  Inferior  quality  of  the  hay  delivered,  the  action  not  being  one  upon 
a  contract  for  the  direct  payment  of  money  and  hence  not  falling 
witbm  the  class  of  cases  in  which,  under  section  0659,  Bevised  Codes, 
attachmoit  may  issue. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 
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'Action  by  the  Beartooth  Stock  Company  against  Thad.  6. 
Grosscup.  From  aa  order  dussolying  an  attachm^it,  plaintiff 
appeals.    Affirmed. 

Messrs.  Day  dt  Mopes,  for  Appellant,  sabmitted  a  brief ;  Mr. 
E.  C.  Day  argued  the  cause  orally. 

The  sole  question  in  the  case  is  whether  or  not  an  action  by 
the  buyer  of  hay  at  a  specified  price  per  ton,  who  has  paid  the 
purchase  price,  to  recover  from  the  seller  damages  by  reason 
of  the  fact  that  the  hay  was  not  of  the  grade  specified  and  waa 
unfit  for  use  is  such  an  action  as  comes  within  the  meaning  of 
the  statute  authorizing  a  writ  of  attachment  in  an  action  upon, 
a  contract,  express  or  implied,  for  the  direct  payment  of  money. 
The  district  judge  based  his  ruling  upon  the  opinion  of  this 
court  in  the  case  of  the  Ancient  Order  of  Hibernians,  etc.,  v. 
Sparrow,  29  Mont.  132,  101  Am.  St.  Rep.  563,  1  Ann.  Cas. 
144,  64  L.  B.  A.  128,  74  Pac.  197.  The  expression  in  that  opin- 
ion that  the  contract  must  be  not  only  unconditional  and  abso- 
lute but  for  the  payment  of  a  definite  sum,  was  outside  of  the 
issues  involved  in  the  case,  and  to  that  extent  the  opinion  was 
but  the  expression  of  a  dictum.  That  this  is  the  correct  inter- 
pretation of  that  decision  is  apparent  from  a  reading  of  the 
opinion  in  the  case  of  American  Surety  Co.  v.  Kartowitz,  54 
Mont.  92,  166  Pac.  685,  in  which  the  court  holds  that  an  action 
by  a  surety  on  a  guardian's  bond  against  a  principal  to  re- 
cover the  amount  of  a  judgment  which  the  surety  had  paid  was 
an  action  on  a  contract  in  which  a  writ  of  attachment  should 
issue.  The  difference  between  that  case  and  the  one  at  bar  is 
not  discernible. 

That  an  action  upon  a  contract  for  damages  for  a  breach 
of  the  contract  is  an  action  for  the  direct  payment  of  money 
has  been  decided  by  the  supreme  court  of  California.  {Don-^ 
nelly  v.  Strueven,  63  Cal.  182.)  It  is  not  necessary  that  the 
definite  amount  of  the  defendant's  liability  should  appear  upon 
the  face  of  the  contract.  It  is  sufficient  that  the  ccmtract  furnish 
the  measure  of  damages,  and*  even  this  can  bo  aided  by  the  allega- 
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tions  of  the  complaint.  (De  Leonis  v.  Eichepare,  120  Cal.  407^ 
52  Pac  718.)  In  Colorado,  also,  it  has  been  held  that  where  the 
liability  is  imposed  by  statute,  the  action  to  enforce  the  liability 
is  upon  a  contract  for  the  direct  payment  of  money,  and  is  such 
an  action  as  entitles  the  plaintiff  to  a  writ  of  atta<9hment. 
{Adams  v.  Clark,  86  Colo.  65, 10  Ann.  Cas.  774,  85  Pac.  642 ;  see, 
also,  2  R.  C.  L.,  p.  814,  sec.  17;  Outta-Percha  Rubber  Co.  ▼. 
Mayor,  108  N.  T.  276,  2  Am.  St.  Rep.  412,  15  N.  B.  402 ;  Meyer 
▼.  Brooks,  29  Or.  203,  54  Am.  St.  Rep.  790,  44  Pac.  281.) 

To  construe  the  statute  in  such  a  way  as  to  limit  the  cases  in 
which  writs  of  attachment  can  be  issued  to  those  only  in  which 
the  contract  itself  furnishes  a  definite  sum  to  be  recovered 
would  be  to  defeat  the  right  to  the  wiit  in  the  greater  number 
of  cases  in  which  it  is  now  issued.  For  example,  a  writ  of 
attachment  could  not  be  issued  in  an  action  upon  a  promissory 
note  where  the  suit  was  brought  for  less  than  the  amount  named 
in  the  note,  because  the  amount  could  not  be  ascertained  until 
after  proof  had  been  made  of  the  payments  credited  upon  the 
note.    Numerous  other  instances  may  be  cited. 

Mr.  Henry  C.  SmitJi,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

Citing:  Anoient  Order  of  Hibernians,  etc.,  v.  Sparrow,  29 
Mont.  132,  101  Am.  St.  Rep.  563,  1  Ann.  Cas.  144,  64  L.  R.  A. 
128,  74  Pac.  197 ;  Hochstadler  v.  Sam,  73  Tex.  315,  11  S.  W. 
408;  EUioii  v.  Jackson,  3  Wis.  649;  Schenck  v.  Oriffin,  38 
N.  J.  L.  462;  Heckscker  v.  Troiier,  48  N.  J.  L.  419,  5  Afl.  581; 
Hough  V.  Kugler,  36  Md.  186 ;  Warwick  v.  Chase,  23  Md.  154, 
161;  Drake  on  Attachments,  sec  10;  Wade  on  Attach- 
ments, sec.  23. 

MR.  JUSTICE  HURLT  delivered  the  opinion  of  the  court. 

The  Qomplaint  in  this  action  alleges  that  the  plaintiff  and 
[1]    defendant  entered  into  a  contract  in  writing  for  the  sale 
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by  defendant  to  plaintiff  of  certain  alfalfa  hay  of  a  certain 
specified  quaiiiy  to  be  delivered  on  board  cars  in  the  state  of 
Washington,  to  be  shipped  to  plaintiff  in  Montana  at  an  agreed 
price,  payable  as  deliveries  were  made,  by  drafts  drawn  by  the 
defendant  upon  the  plaintiff ;  that  the  hay  was  not  of  the  qual- 
ity specified  in  the  contract,  was  of  an  inferior  grade  and  unfit 
for  the  purposes  for  which  the  same  was  purchased  by  the 
plaintiff  and  for  damages  sustained  by  reason  thereof.  A  writ 
of  attachment  was  issued  and  served,  whereupon  a  motion  to 
dissolve  the  attachment  was  made,  which  motion  was  sustained 
by  the  trial  court.  From  the  order  dissolving  the  attachment^ 
this  appeal  was  taken. 

Appellant  cites  as  authorities  Donneliy  v.  Strueven,  63  Cal. 
182;  De  Leofiis  v.  Etchepare,  120  Cal.  407,  52  Pac.  718;  Adams 
V.  Clark,  36  Colo.  65,  10  Ann.  Cas.  774,  85  Pac.  642;  Outta^ 
Percha  Rubber  Co,  v.  Mayor,  108  N.  T.  276,  2  Am.  St.  Bep* 
412, 15  N.  E.  402 ;  Meyer  v.  Brooks,  29  Or.  203,  54  Am.  St  Bep. 
790,  44  Pac.  281. 

De  Leom$  v.  Etchepare,  swpra,  was  an  action  against  an 
agent  to  recover  certain  moneys  alleged  to  have  been  wrong- 
fully retained  by  the  agent,  and  for  an  accounting  by  him. 
The  court  disposes  of  the  question  by  holding  that  the  moneys 
received  by  the  agent  were  not  his;  that  the  agency  constituted 
a  contractual  relation,  from  which  the  law  implies  a  contract 
for  the  return  to  the  principal  of  the  money  retained  unlaw- 
fully by  the  ag^t ;  and  reaffirms  the  rule  adopted  by  that  court 
in  the  earlier  case  of  Hathaway  v.  Davis,  33  Cal.  161,  that 
where  the  contract  does  not  furnish  the  measure  of  liability^ 
and  the  damages  are  unliquidated,  an  attachment  cannot  be 
had ;  also  that  it  is  not  necessary,  in  order  to  sustain  an  attach- 
ment, that  the  amount  due  should  specifically  appear  upon  the 
face  of  the  contract  or  liability. 

Under  statutes  somewhat  similar  to  ours,  other  cases  may  be 
found  wherein  attachments  were  permitted  in  actions  to  re- 
cover the  purchase  price  paid,  where  the  consideration  failed. 
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or  for  the  recovery  of  moneys  unlawfully  converted,  etc.  (See 
Suksdarff  v.  Bighorn,  13  Or.  374,  12  Pac.  818;  Hardey  v. 
Canibs,  48  Or.  409,  87  Pac.  143;  Beyer  v.  BlaisdeU,  26  Colo. 
App.  387,  143  Pac.  385;  Peat  Fuel  Co.  v.  Tuck,  53  Cal.  304.) 
Adams  v.  Clark,  supra,  did  not  involve  construction  of  a 
statute  similar  to  ours. 

DonneUy  v.  Strueven,  supra,  was  an  action  upon  a  contract 
for  the  sale  of  certain  hides,  which  hides  the  defendant  refused 
to  receive,  or  to  pay  for  the  same,  and  for  plaintiff's  damages. 
The  objection  made  was  that  plaintiff's  action  was  in  tort,  and 
not  in  contract,  but  the  court  in  a  brief  opinion  merely  holds 
that  the  action  was  one  in  contract.  The  question  involved  in 
this  case  is  not  in  any  way  discussed. 

Meyer  v.  Brooks  and  Outta-Percha  Bubber  Co.  v.  Mayor, 
supra,  were  actions  based  upon  judgments  of  foreign  states,  and 
in  each  an  attachment  was  issued.  In  each  case  the  court  holds 
that  an  action  upon  a  judgment  will  support  an  attachment, 
whether  the  original  cause  of  action  was  upon  contract  or  tort. 
The  provisions  of  the  Oregon  statute,  similar  to  our  own  above 
referred  to,  are  mentioned  in  the  decision  of  that  court,  but 
not  discussed. 

In  Walker  v.  McCusker,  65  Cal.  360,  4  Pac.  206,  the  cause 
of  action  was  for  the  recovery  from  defendant  as  tenant  in 
possession  of  real  estate,  purchased  by  plaintiff  on  decree  of 
foreclosure  and  sale,  of  the  value  of  the  use  and  occupation  from 
the  day  of  sale  to  the  date  of  sheriff's  deed.  An  attachment 
was  issued,  which  the  trial  court  refused  to  dissolve.  The  stat- 
utes of  California  contain  a  provision  that  the  purchaser,  from 
the  time  of  sale,  is  entitled  to  receive  from  the  tenant  in  pos- 
session the  rent  of  the  property  sold,  or  the  value  of  the  use 
and  occupation.  The  court  said:  ''The  liability  of  the  tenant 
in  possession  to  the  purchaser  for  rents  or  use  and  occupation 
from  the  day  of  sale  to  the  expiration  of  the  time  for  redemp- 
tion is  a  statutory  liability  merely,  and  exists  without  the  assent 
of  the  person  in  possession.    It  is  not  a  liability  founded  on  a 
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contract  express  or  implied,  within  the  meaning  of  section  537 
of  the  Code  of  Civil  Procedure,  authorizing  the  issuance  of  an 
attachment." 

In  Baldwin  v.  Napa  Wine  Co.,  137  Cal.  646,  70  Pac.  732, 
plaintiff  sued  upon  two  causes  of  action,  in  the  first  of  which 
he  alleged  that  defendant  failed  and  refused  to  take  or  pay  for 
certain  wines,  afi  agreed  upon  in  a  certain  contract  between 
the  parties.  The  second  cause  of  action  is  for  damages  alleged 
to  have  been  sustained  by  reascm  of  defendant's  failure  to 
^'push"  the  sales  of  wines,  as  proyided  in  the  contract,  or  to 
sell  the  number  provided  for  therein.  The  court  reaflSrmed  the 
holding  in  Hathanvaj/  v.  Davis,  supra,  as  to  attachment  tot  un- 
liquidated damages. 

In  Ancient  Order  of  Hibernians,  etc.,  t.  Sparrow,  29  Mont. 
132,  101  Am.  St.  Rep.  563,  1  Ann.  Cas.  144,  64  L.  B.  A.  128, 
74  Pac.  197,  this  court,  speaking  through  Mr.  Justice  Holloway, 
held  that  an  action  against  sureties  on  a  bond  conditioned  to  be 
void  if  the  principal  performed  his  contract  is  not  an  action  on 
a  contract  for  the  direct  pa3rment  of  mcmey,  authorizing  an 
attachment,  and  refused  to  f (dlow  the  holding  in  Hathaway  v. 
Davis,  supra,  upon  that  subject,  though  in  the  later  ease  of 
American  Surety  Co.  v.  Kartowitz,  54  Mont.  92,  166  Pac.  685, 
the  court  approved  a  portion  of  the  holding  in  the  Hathaway 
Case. 

The  term  ''direct  payment  of  money"  is  a  term  found  in  the 
statutes  of  but  few  states,  and  those,  i^parently,  only  Montana, 
Oregon,  Idaho  and  California,  and  at  one  time  Colorado,  and 
even  in  those  states  there  are  provisions  in  theij?  attachment  laws 
not  found  in  ours,  under  which  provisions  many  of  the  decisions 
in  those  states  are  founded.  As  said  in  the  Hathaway  Case,  who- 
ever attempts  to  define  the  term  "will  first  come  to  the  conclu- 
sion that  the  legislature  has  expressed  its  will  in  language  not 
a  little  obscure." 

In  the  Sparrow  Case,  Mr.  Justice  HoUoway,  after  discussing 
the  decisions  of  other  courts,  said:  ''One  of  the  definitions 
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given  in  Webster's  Dictionary  for  the  word  'direct'  is,  imme- 
diate ;  express ;  unambiguous ;  confessed ;  absolute ' ;  and  it  does 
seem  that,  if  the  term  is  to  be  given  any  meaning,  as  used  in 
our  attachment  statute,  it  must  distinguish  a  particular  class 
of  contracts  for  the  payment  of  money  from  all  other  contracts 
for  the  payment  of  money.  In  other  words^  that  class  of  con> 
tracts  which  provide  for  the  direct  payment  of  money  must 
differ  somewhat  from  all  other  contracts  for  the  payment  of 
money,  or  the  term  'direct'  has  no  meaning  whatever. 

''The  term  first  appeared  in  our  attachment  statute  in  1866. 
(Act  Third  Leg.  Assem.,  approved  Dec  3, 1866,  p.  62,  Chap.  12, 
sec.  1.)  These  legislative  enactments  were  annulled  by  act  of 
Congress.  (14  Stats,  at  Large,  427.)  Practically  the  same 
provision  was  re-enacted  by  the  fourth  legislative  assembly 
(Laws  of  1867,  p.  156).  This  Act  was  amended  by  Act  of  fifth 
legislative  session,  approved  January  15«  1869  (Laws  1869, 
p.  64),  and  the  word  'direct'  omitted,  and  it  does  not  reappear 
until  1895,  when  its  re-enactment  into  our  laws  must  be  pre- 
sumed to  have  been  done  for  a  purpose,  viz.,  to  limit  the  opera- 
tion of  the  writ  of  attachment.  Before  1895  an  attachment 
could  be  had  in  every  action  upon  a  contract,  express  or  im- 
plied, for  the  payment  of  money,  where  the  debt  was  not 
secured.  Since  then  the  writ  can  only  issue  in  those  cases  aris- 
ing on  contracts,  express  or  implied,  for  the  direct  payment 
of  money,  and,  applying  the  definitions  of  the  term  'direct'  as 
given  above,  the  obvious  intention  of  the  legislature  can  be 
made  plain.  The  contracts  now  contemplated  by  section  890, 
above,  are  such  only  as  require  the  payment  unconditionally 
and  absolutely  of  a  definite  sum."  (See,  also,  Kyle  v.  Chester, 
42  Mont.  522,  37  L.  R.  A.  (n.  s.)  230,  113  Pac.  749.) 

The  cause  of  action  alleged  in  the  complaint  is  not  one  in 
assum/psit,  of  the  nature  of  those  contained  in  the  foregoing 
citations,  but  is  one  based  upon  a  breach  of  contract,  for  re- 
sultant damages,  unliquidated,  uncertain  in  amount,  condi- 
tional, not  assented  to  by  defendant,  founded  upon  conditions 
which  may  not  have  been  in  the  minds  of  the  parties,  and  which 
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are  not  of  the  kind  included  within  the  term  ''for  the  direct 
payment  of  money." 

The  order  appealed  from  is  affirmed. 

Afitrmed, 

AsaocnATB  Justiobb  Holloway^  BIatthbwb  and  Cooper  con- 
cur. 

Mb.  CmET  JusTiOB  Bbantly^  bdng  absent^  takes  no  part  in 
the  foregoing  decision. 


STATE  BZ  BBL.  NELSON,  Belatob^  v.  TIMMONS  ra  ai«., 

Bbspondekts. 

(No.  4,028.) 
(Sabmitted  April  27,  1^0.    Decided  May  4,  1920.) 

[189  Pae.  871.] 

InjufUition — Counties — Ifidebtedness — Special  Elections — No- 
tice — Board  of  County  Commissioners — Powers — When  Non- 
delegcAle. 

injunction —  Counties  —  Indebtedness — Special     Eleetion  —  Notice  —  Suifi- 
ciency. 

1.  A  special  election  called  under  the  proyisions  of  Chapter  8,  Extra, 
fiession.  Laws  of  1919,  to  determine  whether  indebtedness  should  be 
incurred  by  a  county  to  aid  drought  sufferers,  held  on  application 
for  injunction,  not  to  have  been  invalidated  by  failure  to  post  the  re- 
quired notice  in  certain  precinctlB  owing  to  the  interruption  of  the 
mail  and  impassability  of  the  roads  caused  by  a  storm,  where  the 
electors  had  been  advised  of  the  election  through  the  medium  of  news- 
papers,  where  fraud  was  not  charged,  the  number  of  electors  voting 
greatly  exceeding  the  number  of  votes  cast  at  a  preceding  election 
held  for  the  same  purpose  at  which  the  proposition  was  defeated,  and 
in  view  of  the  provision  of  the  Act  that  failure  to  give  notice  should 
not  invalidate  an  election  if  there  was  a  substantial  compliance  with 
the  requirements  of  the  statute  in  other  respects. 

County  Commissioners — ^Powers — When  Nondelegable. 

2.  Powers  involving  the  exercise  of  judgment  and  discretion  on  the 
part  of  the  board  of  county  commissioners  are  nondelegable. 

Same — ^Drought  Belief — Illegal  Delegation  of  Powers. 

8.  Beld,  that  Chapter  8,  Laws  of  Extra.  Session  of  1919,  contem- 
plates that  the  active  management  of  the  fund  created  by  a  bond 
ianie  for  the  relief  of  drought  sufferers^  shall  be  confided  to  tiie  judg- 
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ment  and  diseretion  of  tlie  board  of  county  eommiflsioneni,  and  that 
therefore,  under  the  rale  above,  a  plan  whereby  purchases  of  seed  and 
supplies  were  to  be  made  by  the  applicant  for  relief,  instead  of  by  the 
board,  the  applicant  to  determine  the  quality  and  price  thereof,  was 
a  departure  from  the  mode  prescribed  by  the  Act  and  not  permissible. 

Original  application  by  the  State  of  Montana,  on  the  relation 
of  N.  L.  Nelson,  for  an  injunction  against  J.  O.  Timmons  and 
others,  constituting  the  Board  of  County  Commissioners,  and 
A.  A.  Major,  Clerk,  of  Sheridan  Counly.    Injunction  granted. 

Messrs.  Babcock  db  EUery,  for  fielator,  submitted  a  brief| 
and  argued  the  cause  orally. 

Mr.  8.  C.  Ford,  Attorney  General,  Mr.  Frank  Woody,  Ascds- 
tant  Attorney  (General,  and  Mr.  J.  J.  Ouniher,  for  Bespondenta, 
submitted  a  brief;  Mr.  Woody  argued  the  cause  orally. 

Opinion— PER  CURIAM. 

In  this  proceeding,  which  was  commenced  originally  in  this 
court,  the  relator  aaks  for  an  injunction  against  the  board  of 
county  commissioners  and  the  county  clerk  of  Sheridan  county, 
Montana,  restraining  them  from  further  proceedings  in  con- 
nection with  an  election  held  in  that  county  under  the  provi- 
sions of  Chapter  8  passed  by  the  Extraordinary  Session  of  the 
Sixteenth  Legislative  Assembly.  The  complaint  embraces  two 
causes  of  action,  the  first  of  which,  after  omitting  formal  parts, 
alleges  that  pursuant  to  petitions  duly  filed,  the  said  board  of 
county  commissioners  decided  to  submit  to  the  people  of  said 
county,  at  an  election  to  be  held  on  the  twenty-fifth  day  of 
March  of  this  year,  the  question  of  incurring  an  indebtedness 
in  a  sum  not  exceeding  $400,000,  to  be  used  as  provided  in  the 
said  Act  referred  to.  It  is  conceded  that  all  steps,  including 
£1]  the  calling  of  the  election,  were  in  due  form;  but  it  is 
alleged  that  in  certain  precincts  of  said  county  no  notices  were 
posted  to  the  e£Fect  that  such  election  would  be  held,  and  that  in 
other  precincts  thereof  notices,  which  were  posted,  were  not 
posted  for  the  statutory  period,  and  that  at  said  election  2,461 
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▼otes  were  cast  upon  the  proposition  submitted  to  the  electors,' 
and  1,512  votes  were  cast  in  favor  of  incurring  the  indebtedness 
and  949  against  the  same. 

For  a  second  cause  of  action  it  is  alleged  that  pursuant  to 
the  vote  of  the  electors  of  said  county  at  said  special  election, 
the  board  is  planning  and  arranging  to  put  said  relief  measure 
in  force  and  effect  by  issuing  orders  for  relief  to  persons  en- 
titled to  receive  the  same,  and  to  allow  such  persons  to  secure 
from  any  person  having  seed,  provisions  or  other  supplies  for 
sale,  relief  to  the  extent  of  the  kind  and  quality  and  within  the 
value  named  in  said  order,  the  person  filling  and  acting  upon 
such  order  to  take  from  the  relief  applicant  having  such  order 
filed  a  written  receipt,  showing  the  delivery  to  such  applicant 
of  the  kind  and  quantities  of  grain,  feed,  etc.,  shown  iQK>n 
such  order,  the  receipt  so  given  to  be  attached  to  the  order  for 
such  grain,  provisions,  etc.,  whidi  the  applicant  is  then  to  be 
required  to  surrender  to  the  person  furnishing  such  supplies, 
and  such  order  with  the  receipt  attached  is  to  be  forwarded  by 
such  person  to  the  clerk  of  said  board  of  county  commissioners, 
whereupon  the  said  board  will  cause  to  be  issued  a  county 
warrant  drawn  upon  said  relief  fund  for  the  amount  due  for 
such  seed  grain  or  provisions. 

It  is  further  alleged  that  by  reason  of  the  failure  to  give  the 
notices  above  referred  to,  the  election  is  void,  and  that  the  man- 
ner in  which  the  commissioners  expect  to  proceed  in  handling 
the  funds  derived  from  the  issuance  of  warrants  or  the  sale  of 
bonds  issued  by  reason  of  such  election  is  in  contravention  of 
the  terms  of  the  Act  under  which  such  indebtedness  is  incurred. 
There  are  other  allegations  to  the  effect  that  the  relator  is  an 
elector,  a  taxpayer,  and  has  no  plain,  speedy,  or  adequate 
remedy,  etc. 

The  respondents,  answering  the  first  cause  of  action  in  such 
complaint,  alleged  that  on  the  third  day  of  January  of  this 
year  a  special  election  was  held  in  said  county  under  the  pro- 

a 

visions  of  said  Act,  for  the  purpose  of  incurring  an  indebted- 
ness not  to  exceed  $200,000,  at  which  election  1,662  votes  were 
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cast,  and  that  the  proposition  submitted  to  the  people  was  de- 
feated, and  that  later  the  proceedings  now  under  attack  were 
instituted;  that  notices  were  properly  mailed  to  the  different 
precinct  officials  of  said  county,  but  that,  by  reason  of  a  storm 
prevailing  therein  at  said  time,  mail  service  was  interrupted, 
and  the  operation  of  trains  leading  through  said  county  was 
suspended,  roads  were  impassable,  and  that  this  condition  pre- 
vailed for  several  days;  and  that  by  reason  thereof  such  copies 
of  proclamation  or  notice  did  not  reach  the  judges  in  time  to  be 
posted  for  the  statutory  period,  and  in  some  precincts  did  not 
reach  them  in  time  to  be  posted  at  all.  It  is  further  alleged, 
however,  that  in  eadi  paper  of  the  county  was  published  a  copy 
of  the  election  proclamation  for  two  successive  weeks  immedi- 
ately preceding  said  election,  and  that  the  subject  matter  of 
«aid  election  and  the  merits  of  the  proposition  proposed  to  be 
submitted  to  the  voters  were  fully  and  thoroughly  discussed  by 
said  newspapers,  and  that  said  matter  was  a  subject  for  dis- 
cussion of  the  inhabitants  and  voters  of  said  county  generally, 
and  that  the  voters  and  public  were  on  the  day  of  said  election, 
and  for  a  long  time  prior  thereto  had  been,  informed  of  the 
intention  to  hold  said  election  and  of  the  fact  that  said  election 
was  called  for  said  day. 

There  is  inserted  in  the  aiusirer  a  table  showing  the  num- 
ber  of  persons  registered  in  the  different  precincts  affected  and 
the  number  of  votes  cast  at  said  election,  and  the  statement 
is  made  that  all  persons  who  desired  to  do  so  did  vote;  that  no 
persons  were  deprived  of  their  right  to  vote  by  reason  of  the 
failure  to  post  such  proclamation  or  notice,  and  that  all  per- 
sons who  failed  to  vote  at  said  election  refrained  from  indiffer- 
ence as  to  the  result  or  from  their  willingness  that  the  propo- 
sition submitted  should  be  adopted  and  relief  granted  under 
the  provisions  of  said  law. 

The  respondents  demurred  to  the  second  cause  of  action 
stated  in  the  complaint.  Thereupon  the  relator  demurred  to 
the  respondents'  answer  above  referred  to,  and  the  cause  is 
submitted  to  this  court  upon  the  pleadings. 
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1.  The  question  of  notice  as  considered  in  the  statute  referring 
to  elections  under  the  provisions  of  Chapter  8,  gupra,  is  largely 
determined  by  section  31  thereof,  which  reads  as  follows : ' '  This 
Acty  and  all  of  its  provisions  shall  be  liberally  construed  so 
as  to  effectuate  its  purpose,  and  a  failure  to  give  any  of  the 
notices  herein  provided  for,  or  to  perform  any  of  the  acta 
herein  required,  within  the  exact  time  prescribed  shall  not  in- 
validate any  election  held  hereunder,  or  any  warrants  or  bonds 
issued,  provided  there  has  been  a  substantial  compliance  with 
the  provisions  of  this  Act  except  as  to  time." 

It  18  urged  that  the  last  clause  of  the  section,  ''provided  there 
has  been  a  substantial  compliance  with  the  provisions  of  this 
Act  except  as  to  time,*'  renders  the  failure  to  strictly  comply 
with  all  the  statutory  provisions  as  to  notice  sufficient  to  invali- 
date the  election.  We  think  this  clause,  taken  in  connection 
with  the  wording  of  the  section,  simply  means  that  ''A  failure 
to  give  any  of  the  notices  herein  required  within  the  exact  time 
prescribed,  shall  not  invalidate  any  election,  •  •  •  pro- 
vided there  has  been  a  substantial  compliance  with  the  provi- 
sions of  this  Act  in  other  respects," 

The  effect  of  lack  of  notice  was  fully  discussed  by  this  court 
in  State  ex  rel  Patterson  v.  Lentz,  50  Mont.  322,  146  Pac  932^ 
Wright  v.  Flynn,  55  Mont.  61,  173  Pac.  421,  and  Leary  v. 
Young,  55  Mont.  275,  176  Pac.  36,  and  we  see  no  reason  for 
disaffirming  the  reasoning-  of  those  cases.  It  may  well  be  that 
the  statute  with  regard  to  notice  should  be  more  strictly  fol- 
lowed in  the  matter  of  special  elections  than  in  those  pertain- 
ing to  general  elections  of  which  the  voters  are  presumed  to 
have  notice;  but  here  it  appears  that  notice  was  actually  pub- 
lished in  newspapers  throughout  the  county,  and  that  in  the 
precincts  where  no  notice  or  insufficient  notice  was  posted,  a 
large  number  of  voters  actually  voted.  It  also  appears  from 
the  answer  that  at  an  earlier  election  held  for  the  same  purpose 
a  much  smaller  number  of  voters  exercised  their  franchise  upon 
the  subject  in  many  of  the  precincts  where  insufficient  notice 


57  Mont]     Statb  sol  bel.  Nelson  v.  Tihmons  bt  au  607 

was  given  than  did  at  the  eleetion  now  attached.  It  farther 
appears  from  the  answer  that  there  was  much  discussion  of  the 
election  in  the  newspapers  of  the  county,  and  general  knowl- 
edge and  discussion  of  the  same  among  the  people  of  the 
eountjy  and  that  all  persons  who  desired  to  do  so  did  vote,  and 
that  none  were  prevented  from  voting.  There  is  no  allegation 
of  fraud,  and  the  determination  of  the  question  is  addressed 
solely  to  the  failure  to  strictly  follow  the  statute  as  to  the  post- 
ing of  notice. 

The  statute  itself,  having  provided  that  ''a  failure  to  give 
any  of  the  notices  herein  provided  for  or  to  perform  any  of  the 
acts  herein  required,  etc.,  shall  not  invalidate  any  election  held 
hereunder,"  precludes  the  court  from  holding  the  election  void» 
where  it  a£Srmatively  appears  from  the  pleadings  that  no 
fraudulent  advantage  has  been  taken  or  obtained,  and  that  all 
who  desired  to  do  so  did  vote,  and  that  the  election  has  been 
conducted  fairly.  To  hold  to  the  contrary  would  be  to  set  at 
naught  the  provisions  of  the  Act  itself. 

We  think,  on  the  record  as  made,  the  election  was  legally 
held.    The  first  cause  of  action  is  dismissed. 

2.  It  is  apparent  at  once  that  by  this  plan  the  county  is 
[2,3]  purchasing  the  supplies  only  indirectly;  that  the  pur- 
chases are  made  at  retail;  that  the  determination  of  the  price 
to  be  paid  and  the  quality  of  the  goods  to  be  purchased  is 
referred  to  the  judgment  and  discretion  of  the  applicant,  and 
that  if  the  demand  for  relief  exceeds  the  amount  the  board  can 
supply,  some  applicants  will  receive  relief  to  the  full  extent  of 
their  needs,  while  others  will  be  denied  any  relief  whatever. 
However  convenient  the  plan  may  appear  to  be,  and  however 
much  its  operation  may  relieve  the  board  of  trouble  and  re- 
sponsibility, it  violates  the  spirit  and  letter  of  the  law  and  can- 
not be  approved. 

Section  11  of  the  Act  provides  that  the  board  shall  purchase 
the  supplies  and  furnish  them  ^'in  the  manner  hereinafter  pro- 
vided.'* 
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Section  12  provides  that  the  board  shall  purchase  at  the  low- 
est price  obtainable  and  in  such  amounts  as  may  be  required 
from  time  to  time. 

Section  26  provides:  ''If  more  relief  is  applied  for  than  can 
be  supplied  by  the  board  of  county  commissioners  of  any 
county  under  the  provisions  of  this  act  a  pro  rata  distribution 
shall  be  made  among  those  who  shall  be  found  entitled  to  the 
benefits  of  this  Act.  •  •  •  AU  relief  shall  be  furnished  at 
actual  cost,  including  transportation  and  handling  charges." 

From  the  Act  in  its  entirely  the  legislative  intent  is  made 
apparent.  It  was  the  purpose  of  the  lawmakers  to  confide  to 
the  judgment  and  discretion  of  the  board  the  active  manage- 
ment of  the  relief  measure,  to  the  end  that  the  public  interest 
should  be  promoted  by  the  expenditure  of  the  money  voted,  in 
the  most  advantageous  manner.  The  statute  imposes  upon  the 
board,  and  not  upon  the  applicant,  the  duty  to  exercise  judg- 
ment as  to  the  kind  and  quantity  of  provisions  to  be  furnished, 
the  price  to  be  paid,  and  the  apportionment  of  the  funds  among 
those  entitled  to  relief;  and  it  is  elementary  that  under  such 
circumstances  the  authority  cannot  be  delegated.  The  general 
rule  is  stated  in  15  Corpus  Juris,  465,  as  follows:  ''The  right 
of  a  county  board  to  delegate  its  authority  depends  on  the 
nature  of  the  duty  to  be  performed.  Powers  involving  the  ex- 
ercise of  judgment  and  discretion  are  in  the  nature  of  public 
trusts  and  cannot  be  delegated  to  a  committee  or  agent."  The 
authorities  supporting  the  text  will  be  found  cited  in  the  noteSy 
and  need  not  be  given  here  in  detail. 

The  plan  contemplated  by  the  board  undertakes  to  confer 
upon  the  applicant  for  relief  the  authority  to  make  the  pur- 
chases, determine  the  quality  and  price,  and  bind  the  county 
by  his  judgment. 

Counsel  for  respondents  direct  our  attention  to  the  follow- 
ing rule  announced  by  this  court  in  Morse  v.  Cfranite  Cotunty, 
44  Mont.  78,  119  Pac.  286:  "If,  however,  there  is  no  question 
of  the  existence  of  the  power  to  do  the  act  proposed,  the  board 
is  left  free  to  use  its  own  discretion  in  selecting  the  mode  it 
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shall  adopt  or  the  course  it  shall  pursue,  and  the  result  cannot 
foe  called  in  question  if  the  course  pursued  is  reasonably  well 
adapted  to  the  accomplishment  of  the  end  proposed."  In  this 
instance,  however,  the  mode  of  procedure  is  pointed  out  by  the 
statute,  and  the  board  is  limited  accordingly.  In  the  Morse 
Case  it  is  said:  The  board  '4s  a  body  of  limited  powers  and 
must  in  every  instance  justify  its  action  by  reference  to  the 
provisions  of  law  defining  and  limiting  these  powers."  (  See, 
also,  Edwards  v.  Lewis  &  Clark  County,  53  Mont.  359,  165  Pac. 
297.) 

In  adopting  and  assuming  to  put  into  operation  the  plan 
referred  to,  the  board  has  departed,  and  is  departing,  from 
the  mode  prescribed  by  the  statute 

The  demurrer  to  the  second  cause  of  action  is  overruled,  and 
an  injunction  will  issue,  restraining  the  board  and  clerk  from 
proceeding  further  with  such  plan. 

Injunction  granted. 

Mr.  Chiep  JTusncB  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 

57  Mont— 19 
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DECISIONS  RENDERED  WITHOUT  EXTENDED  OPIN- 
IONS DURING  THE  PERIOD  EMBRACED 

IN  THIS  VOLUME. 


No.  4,515.— STATE  bx  rbl.  NICHOLAS  M.  GOLUBIN,  Bd- 
SPQNDBNT,  V.  WILLIAM  T.  STODDEN,  as  Mayob  op  thb 
City  op  Buttb^  AppEiiLANT. 

Appeal  from  District  Court,  Silver  Bow  County;  Edwm  M. 
Lamb,  Judge. 

Decided  December  23, 1919. 

PER  CURIAM. — Pursuant  to  stipulation  of  the  parties,  the 
appeal  in  the  above-entitled  cause  is  dismissed. 

Mr.  B.  L.  CUnion  and  Mr.  C.  F.  Juttner,  for  Appellant. 

Mr.  T.  F.  O'ConneU  and  Mr.  Oeo.  D.  Toole,  for  Respondent 


No.  4,296.— MIDLAND  COAL  CO.  bt  ai*.,  Rbspondbnts,  v. 

CITY  OF  MILES  CITY,  Appellant. 

Appeal  from  District  Oourt,  Custer  County;  0.  C.  Hurley, 
Judge. 

Decided  December  23,  1919. 

PER  CURIAM. — ^Upon  motion  of  the  appellant,  the  appeal 
herein  is  dismissed. 

Mr.  Oeo.  W.  Farr  and  Mr.  H.  E.  Herrick,  for  Appellant 

Mr.  C.  A.  Spavlding,  for  Respondent 
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No,  4,544.— STATE  ex  bkl.  MONTANA  OIL  CO.,  Eklatob, 
v.  DISTBICT  COURT  et  al.,  Ebspondknts. 

Original  application  for  writ  of  supervisory  control  to  the 
District  Court  of  the  Eleventh  Judicial  District  in  and  for  the 
County  of  Flathead,  and  T.  A.  Thompson,  Judge  thereol 

Decided  January  5,  1920. 

PER  CURIAM.— The  application  herein  for  writ  of  supeiv 
visory  eontrol  is  denied. 

Af r.  /.  A.  WdMi,  for  Relator. 


No.    4,545.— FRANCISKA    VESEL,    Rbspondbnt,    v.    GEO. 

BRDAR  BT   AL.,   ApPEUiANTS. 

Appeal  from  District  Court,  MiMseUheU  Cowiiu. 
Decided  January  16,  1920. 

PER  CURIAM. — ^Upon  motion  of  respondent  herein,  and  for 
good  cause  shown,  the  appeal  in  the  above-entitled  cause  is 
dismissed. 

Messrs.  Jeffries  A  McNaugTU,  for  Appellants. 

Mr.  V.  D.  Dusenbery  and  JIf r.  W.  A»  Pennington,  for  Re- 
spondent. 


No.  4,558.— STATE  bx  rel.  GEO.  DRYER,  Rblator,  v.  DIS- 

TRICT  COURT  bt  al.,  Resspondbnts. 

Original  application  for  writ  of  supervisory  control  to  the 
District  Court  of  the  Fourth  Judicial  District,  and  Asa  L. 
Duncan,  a  Judge  thereof. 

Decided  January  23,  1920. 
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PER  CURIAM. — ^The  application  of  the  relator  herein  for  a 
irrit  of  soperviaoiy  control,  this  day  presented,  is  denied. 

Messrs.  HaU  A  Pope,  for  Relator. 


No.  4^552.— STATE,  Bsspondsnt,  t;.  GEO.  F.  COLTER  sr  al.. 

Appellants. 

'Appeal  from  District  Court  of  HiU  Coumiy. 

Decided  January  26,  1920. 

PER  CURIAM. — ^Upon  motion  of  respondent,  the  appeal  in 
this  cause  is  dismissed, 

Mr.  8.  C.  Ford,  Attorney  Gteneral,  and  Mr.  A.  A.  Ororud, 
Assistant  Attorney  Qeneral,  for  Respondent 


No.  4,664.— GREAT  NORTHERN  RAILWAY  CO.,  Rmpond- 
XNT,  V.  HILL  COUNTY  et  al..  Appellants. 

Appeal  from  District  Court,  Hill  County. 

Decided  Februaiy  9,  1920. 

PER    CURIAM. — ^Pursuant   to   motion   of   appellants,    the 
appeal  in  the  above-entitled  cause  is  dismissed. 

Mr.  8.  C.  Ford,  Attorney  (Jeneral,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Appellants. 
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No.    4,548.— GLADYS    M.    MoCRAOKBN,    Rbspondknt,    iK 

JOSEPH  D.  Mccracken,  appellant. 

Appeal   from   DMrict    Court,   Pondera   County;   John  J. 
Oreene,  Judge. 

Deeided  March  8,  1920. 

FEB   CURIAM.— Pursuant   to   stipulation    of   the   parties 
herein,  the  appeal  in  the  above-entitled  cause  is  dismissed* 

Messrs.  Peters  A  Smith,  for  Appellant. 

Mr.  R.  M.  Hattersley  and  Mr.  Stephen  J.  Cowley,  for  Re- 
spondent 


No.     4,410.— WILLIAM    T.     WALLACE,     Rbspondbnt,    fr. 
NORTHERN  PACIFIC  RAILWAY  CO.,  Appellant. 

Appeal  from  District  Court,  Missoula  County;  Asa  L.  Dun^ 
can.  Judge. 

Decided  March  22,  1920. 

PER   CURIAM.— Pursuant   to   stipulation   of   the   parties 
hereto,  the  api>eal  in  the  above-entitled  cause  is  dismissed. 

Messrs.  Ounn,  Bosch  dk  HaU,  and  Mr.  William  Wayne,  for 
Appellant. 

Messrs.  Patterson  A  Heyfron,  for  Respondent. 
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No.  4,610.— STATE  ex  rbl.  G.  E.  LA  FOLLETTB,  Rblatob, 
V.   CHAS.  T.   STEWART,  as  Sbcbetaby  of   Statb,  Bi^ 

SPONDENT. 

Original  application  for  writ  of  mandate  to  respondent,  as 
Secretary  of  State  of  the  State  of  Montana. 

Decided  April  18,  1920. 

« 

PER  CfURIAM. — ^Relator's  application  for  writ  of  mandate 
herein  is,  after  due  consideration  by  the  courti  denied. 

Mr.  0.  A.  Spaulding,  for  Relator. 


No.  4,687.— BUTTE  ELECTRIC  SUPPLY  CO.,  Rbspondbnt, 
V.  ROYAL  INDEMNITY  CO.,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  John  V. 
Dvyyer,  Judge. 

Decided  April  22,  1920. 

PER  CURIAM. — ^Pursuant  to  motion  of  appellant  to  dismisa 
the  appeal  herein,  without  prejudice,  the  appeal  is  dismissed. 

Messrs.  O'Flywn  dk  O'Flynn,  tor  Appellant  • 

Mr.  Henry  C.  Levinski,  for  Respondent. 


No.  4,608.— FALLON  COUNTY  vr  al.,  Rbspondbots,  v.  L.  A. 

THOMPSON,  Admb.,  Appellant. 

Appeal  from  District  Court,  Fallon  County. 

Decided  April  26,  1920. 
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PER  CURIAM.— Upon  motion  of  respondents    herein,  the 
appeal  in  the  above-entitled  catuse  is  dismissed. 

Mr.  P.  (7.  Cornish,  for  Respondents. 


No.    4,ei7.— SBCURITT    STATE    BANK    OP    OUTLOOK, 
Rbspondxnt,  v.  JAMES  W.  McOUIRE  vr  au,  Appku* 

LAMT8. 

ULppedl  from  District  Courts  Sheridan  County. 

Decided  April  26,  1920. 

PER  CURIAM. — ^Upon  motion  of  respondent,  the  appeal  in 
this  cause  is  hereby  dismissed,  Mr.  Justice  Hurly,  deeming  him- 
self disqualified,  taking  no  part  in  the  foregoing  order. 

Mr.  C.  J.  Cure  and  Messrs.  Babcock  A  EUery,  for  Appellanta. 


No.  4,627.— STATE  ex  bbl.  JAMES  M.  CROFT,  Rblatob,  9. 
B.  P.  MOULTON  BT  Aii.,  Rbspgndbnts. 

Original  application  for  writ  of  mandate  to  respondents,  eon* 
stituting  the  Board  of  County  Commissioners  of  Fergus  County. 

Decided  April  28,  1920. 

PER  CURIAM. — ^The  application  of  relator  for  an  alterna- 
tive writ  of  mandate  herein  is  denied. 

Messrs.    Walsh,  Nolan  d   Scallon  und   Messrs.  Worden  dk 
Orani,  for  Relator. 
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No.  4,630.— STATE  bx  rel.  CARL  BULL,  Relator,  v. 
BOARD  OP  COUNTY  COMMISSIONERS  to  ai*.,  Re- 
spondents. 

Original  application  for  writ  of  injunction  running  to  the 
Board  of  County  Commiflsioners  of  Sheridan  County  and 
another. 

Decided  April  30,  1920. 

PER  CURIAM.— The  application  for  an  injunction  herein, 
this  day  presented  to  the  court,  is,  after  due  consideration, 
denied. 

Messn.  Odlen  i»  MetfUr  and  Mr.  Alfred  T.  VoUum,  for 
Relator. 


No.    4,605.— BARBARA    NULL    DAYEY,   Respondent^  v. 

ALBERT  DAVEY,  Appellant. 

Appeal  from  District  Court,  Sheridan  County;  0.  E.  Comer, 

m 

Judge. 

Decided  May  8,  1920. 

PER  CURIAM. — ^Pursuant  to  motion  of  respondent  herein, 
and  for  good  cause  shown,  the  appeal  is  dismissed. 

Messrs.  Bdbcock  &  Ellery,  for  Appellant. 

Mr.  J.  J.  OuntTier  and  Mr.  Geo.  Cudhie,  for  Respondent 


618  Mbmobakda. 


No.   4,622.— STATE,   Ebspondbnt,   v.  IRA   A.   KELSBT^ 

Appellant. 

Appeal  from  District   Court,  8tiUw(rier  County;  Albert  P. 
Stark,  Judge. 

Decided  May  8,  1920. 

PER    CURIAM. — ^Parsuant    to   motion  of   the  respondent 
herein,  the  appeal  in  this  cause  is  dismissed. 

Mr.  8.  C.  Ford,  Attorney  General,  and  Mr.  Frank  Woody, 
Assistant  Attorney  General,  for  Respondent 


No.  4,223.— In  bb  Estatb  of  USSIN  BRIOB. 

Appeal  from  Dietrict  Court,  Broadwater  Oouniy;  John  A. 
Matthews,  Judge. 

Decided  May  4,  1920. 

PER  CURIAM. — ^Pursuant  to  stipulation  of  the  parties  tho 
appeal  in  the  above-entitled  cause  is  this  day  dismissed,  costs 
not  to  be  taxed  against  either  party. 

Mr.  Henry  C.  Smith,  for  Appellant 

Mr.  E.  H.  Goodman  and  Messrs.  Purcell  dk  Horsky,  for 
Respondent 
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AmSJB&LONB. 
InadmiMibility  In  eridenee, — see  Evidence,  461 

Pleading  and  Practice — What  may  Constitute. 

1.  An  cdlegation  in  an  anawer  that  a  fact  stated  1b  tlie  eomplaiiit 
is  true,  or  the  affirmative  statement  therein  of  a  fact  which  ia 
likewise  pleaded  in  the  complaint,  ia  an  admissioiK  of  the  truth  of 
the  allegation  of  the  complaint,  and  proof  thereof  is  not  neces- 
flaiy.— Parham  ▼.  Chicago,  M.  &  &t  P.  By.  Co.,  492. 

AGENCY. 
Bee  Principal  and  Agent. 

ALIMONY. 
Temporary^    lao  Hnaband  and  Wife,  1,-8. 


AMENDMENTa 

Amended    pleadongs — Originala     become     fimaku    of/Mo^    aoe     Pleading 
and  Practice,  20,  21. 

Of   complaint — ^When    pleading   properly   etrieken,— «ee  Pleading   and 
Practice,   10. 

Of  initiated  acts, — ^see  Conatitntion,  2« 

ANNUITY  TABLES. 
8ee  Evidence,  7;  Instractione,  1» 

APPEAL   AND  EBBOB. 
Default  Judgments. 

1.  The  supreme  court  is  less  inclined  to  reverse  an  order  grant- 
ing than  one  refusing  an  application  to  open  a  default.  (On 
Motion  for  Behearing.) — Farmers'   Co-operative  Assn.  ▼.   Boper,   42. 

Befusal  of  Offered  Instruction — ^Briefs. 

2.  Unless  counsel  in  appellant's  brief  points  out  in  what  respect 
there  was  error  in  refusing  an  offered  instruction  and  wherein 
appellant  suffered  prejudice  by  the  alleged  error,  the  assignment 
will  be  disregarded. — Hansen  v.  Pock  51. 

Trial — Beopening   Case — Discretion. 

3.  A  motion  to  reopen  a  case  after  closing  of  the  testimony  and 
settlement  of  the  instructions,  for  tke  purpose  of  offering  a  writ- 
ing in  evidence,  is  addressed  to  the  sound  legal  discretion  of  the 
trial  court. — ^Brange  v.  Bowen,  77. 

New   Trial — ^Insufficiency   of   Evidence — ^Discretion. 

4.  A  motion  for  a  new  trial  on  the  ground  of  insnffieieney  of 
the  evidence  is  addressed  to  the  sound  legal  discretion  of  the 
trial  court,  not  to  be  disturbed  on  appeal  except  for  a  clear 
abuse  thereof. — Brange  v.  Bowen,  77. 
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Bquity— Pindingfl — Wlieii  Conclusive. 

5.  The  findings  of  the  distriet  court  in  equity  eases  will  ney^ 
be  reversed,  except  where  the  evidence  clearlj  preponderates  against 
them. — Bosanatz  ▼.  Ostronieh,   197. 

Error  in  Fayor  of  Appellant. 

6.  From  a  ruling  prejudicial  to  respondent,  appellant  cannot  com* 
plain. — Gervais  y.  Bolfe,  209. 

Plractice — Evidence  not  Part  of  Bill  of  Exceptions — ^How  Made  F&rt 
of  Becord  on  Appeal. 

7.  Where  a  transcript  of  the  stenographer's  notes  of  the  evi- 
denee,  not  made  a  part  of  a  bill  of  exceptions,  is  sought  to  be 
made  available  on  appeal  under  the  provisions  of  Chapter  149, 
Laws  of  1915,  it  must  be  certified  as  correct  by  the  trial  court 
or  agreed  by  counsel  to  be  so;  otherwise  it  cannot  be  considered 
by  the  supreme  court  for  any  purpose. — Sprinkle  v.  Anderson,  219. 

Criminal    Law— Conflicting    Evidence— Verdict    Conclusive. 

8.  Li  a  prosecution  for  permitting  a  gambling  game  to  be  played 
in  defendants'  cigar- store,  a  verdict  of  guilty,  based  upon  con- 
flicting evidence  sufficient  to  go  to  the  jury,  will  not  be  dis- 
turbed on  appeal. — State  v.  Dunvphy,  229. 

Erroneous   Instruction — ^When   not   Beversible  Error. 

9.  For  errors  in  instructions  not  affecting  appellant's  substantial 
rights,  a  judgment  will  not  be  reversed. — Surman  v.  Cruse,  253. 

Pro'bate    Proceedings — ^Executors    and    Administrators — Settlement    of 
Accounts — Becord  on  Appeal. 

10.  The  record  on  appeal  from  an  order  settling  the  final  account 
of  an  executor  which  contained  the  papers  used  at  the  hearing 
properly  authenticated  by  the  clerk  of  the  court  was  sufficient,  it 
not  being  necessary  to  bring  up  the  whole  record  of  the  lower 
court. — In  re  Estate  of  Murphy,  273. 

flame— Becord  on  Appeal. 

11.  Errors  in  former  accounts  of  an  executor  are  not  open  for 
review  on  appeal  from  an  order  settling  a  subse<|uent  one;  hence 
matters  pertaining  to  them  are  not  properly  a  part  of  the  record.-^ 
In  re  Estate  of  Murphy,  273. 

flame — Appeal — "Party  Aggrieved." 

12.  A  son  and  heir  at  law  who  was  pecuniarily  and  materially 
affected  by  a  decree  settling  the  final  account  of  the  executor  and 
distributing  the  estate  was  a  "party  aggrieved"  by,  or  a  person 
interested  in,  the  decree,  within  the  meaning  of  the  statute  allow- 
ing an  appeal  to  such  person  in  probate  matters. — ^In  re  Estate  of 
Murphy,  279. 

flame — Appeal — Ses   Adjudieata, 

13.  An  heir  who  permitted  the  will  of  his  father  to  be  probated 
without  contest,  accounts  of  the  executor  settled  and  allowed,  and 
partial  distribution  of  the  assets  made  without  timely  objection 
or  appeal,  was  foreclosed  from  attacking  such  proceedings  on 
appeal  from  an  order  settling  the  final  account  of  the  executor 
and  making  final  distribution. — ^In  re  Estate  of  Murphy,  273. 

flupreme  Court — Appellate  Jurisdiction. 

14.  The  supreme  court  has  appellate  jurisdiction  only,  except  as 
to  those  matters  over  which  original  jurisdiction  is  expressly  con- 
ferred, and  will  therefore  not  consider  any  question  on  appeal  in 

.    a  civil  case  not  raised  in  the  trial  court. — ^In  re  Estate  of  Mur- 
phy, 273, 
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Appeal — •Beheann^p — Whni  will  not  be  Considered. 

15.  On  petition  for  rehearing,  the  supreme  eoart  wiQ  not  eon- 
sider  grounds  not  presented  on  the  original  hearing.  (On  Motion 
for  Rehearing.) — ^In  re  Estate  of  Murphy,   273. 

Probate  Proceedings— Cfonfirming  Action  of  Executor — Harmless  "Bttor. 

16.  Held,  that  the  action  of  the  district  court  eonfirming  that  of 
an  executor  in  turning  property  of  the  estate  in  his  charge  over 
to  testamentary  trustees  without  first  obtaining  an  order  of  dis- 
tribution, was  harmless,  it  appearing  that  the  executor  reported 
his  action  to  the  court,  which  thereafter  approved  it. — In  re  Es- 
tate of  Murphy,  278. 

Criminal  Law — ^Information — ^Election — ^Failure  to  Make  Motion. 

17.  Where  defendant  eharged  with  sedition  made  no  motion  to 
compel  the  state  to  make  an  election  between  a  nunnber  of 
offensee  eharged  in  the  information,  and  did  not  seek  to  have  any 
of  the  charges  withdrawn  from  consideration,  he  could  not  on 
appeal  raise  the  question  whether  proof  of  one  offense  as  to  which 
witnesses  were  introduced  confftituted  an  election.— 6tate  ▼.  6mith, 
849. 

Equity — ^lUndings — Conclusiveness. 

18.  In  equity  eases,  the  findings  of  the  trial  court  will  not  be 
disturbed  on  appeal,  unless  the  evidence  dearly  preponderates 
against   them. — ^Heilman  v.   Loughrin,   380. 

Konappealable  Orders. 

19.  An  appeal  does  not  lie  from  an  order  denying  •  motion  for 
judgment  on  the  pleadings. — ^Union  Bank  A  Trust  Co.  ▼.  Himmel- 
bauer,  438. 

Evidence — Question   Unanswered — ^Effect. 

20.  Where  a  question  asked  a  witness  remained  unanswered,  the 
position  of  the  objecting  party  was  the  same  as  though  his  ob- 
jection had  been  sustained,  and  he  was  therefore  not  entitled  to 
complain  on  appeal. — State  v.  Prlja,  461. 

Oriminal  Law — Technical  Errors. 

21.  Under  Bevised  Codes,  section  9415,  the  supreme  court  will 
not  reverse  a  judgment  of  conviction  on  account  of  technical 
errors  or  defects  in  the  information  where  defendant  was  fully 
advised  of  the  nature  of  the  charge  against  him  to  enable  him 
to  prepare  to  meet  that  charge,  a^  Ms  substantial  rights  were 
not  affected  by  the  defect. — State  v.  Wehr,  469. 

Same — ^Depriving  Defendant   of  Substantial  Bight — Beversal   of  Judg- 
ment. 

22.  Whenever  it  is  made  to  appear  in  a  criminal  prosecution  that 
a  substantial  right  has  been  denied  to  a  defendant,  his  conviction 
will  not  be  upheld  on  appeal. — State  v.  Brooks,  480. 

ASSESSOBS. 
Special   deputies — Compensation, — see   Counties,   1. 

ASSIGNMENT. 

Of   pTomisBory  note  without  indorsement — Effect,— see  Bills  and  Notes, 
1,  2. 
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attachments. 

Qomp^na&tion  of  caretaker  of  property  appointed  without  aatliority,— 
Bee  Sheriffs,  1-5. 

When  Writ  Does  not  Lie. 

1.  Attachment  does  not  lie  in  an  action  bj  the  bnjer  of  hay  at 
an  agreed  price  per  ton,  to  recover  damages  from  the  seller  be- 
cause of  the  inferior  quality  of  the  hay  delivered,  the  action  not 
being  one  upon  a  contract  for  the  direct  payment  of  money  and 
hence  not  falling  within  the  class  of  cases  in  which,  under  section 
0656,  Bevised  CodeB,  attachment  may  issue. — ^Beartooth  Stock  €k>. 
T.  Orosseup,  595. 

ATTORNEY  a&NEBAU 

Scope  of  dutieSi — ^see  Mandamus,  3>. 

ATTOBNBY  AND   CLIENT, 

Claim   Against    estate    of   client — Right  of    attorney    to    testify, — see 

Estates  of  Deceased  Persons,   1. 

Kffect    of    failure    to    indorse    name    of  plaintiff's    attorney    on    sum- 

mona, — see  Summons,  1,  2, 

Attorneys — ^Disbarment — Sale   of   Intoxicating  Liquor — Conviction. 

1.  C,  an  attorney  and  counselor  at  law,  was  charged  with  con- 
ducting a  place  where  intoxicating  liquors  were  sold  in  viola- 
tion of  law;  he  pleaded  guilty  and  was  sentenced  to  pay  a  fine. 
Charged  with  conduct  justifying  his  disbarment,  he  made  neither 
appearance  nor  answer.  Held,  upon  the  record  of  his  conviction 
that  be  was  unfit  to  be  a  member  of  the  bar,  and  his  name  ordered 
•tricken  from  the  rolls. — In  re  Callicotte,  297, 

Same — Revocation     of    License — War — Lack     of     Patriotism — Suspension. 

2.  Suspension  of  an  attorney  to  whose  continuation  in  ofiice 
objections  were  made  after  admission,  upon  the  ground  that  he 
did  not  possess  that  high  sense  of  patriotic  duty  and  love  of 
country  during  the  war  which  is  indispensable  to  the  composition 
of  a  thoroughly  American  citizen,  for  the  tenn  of  eight  months, 
with  leave  to  apply  for  reinstatement  upon  a  satisfactory  show- 
ing of  a  good  moral  character,  held  sufficient  punishment  in  view 
of  applicant's  youth,  inexperience  and  immaturity  of  mind. — 
In  re  Sullivan,   592. 

Beferees — ^F^dings — ^When   Conclusive. 

3.  Where  the  evidence  in  a  proceeding  looking  to  the  revocation 
of  an  attorney's  license  because  of  lack  of  moral  qualifications, 
is  coniflicting,  the  referee's  findings  will  be  adopted. — In  re  Sullivan,  592. 

BILIi  OF  EXCEPTIONS. 

Where  evidence  not  part  of — How  made  part  of  record,— see  Appeal 
«nd  Error,  7. 

BILLS  AND  NOTES. 
See,  also,  Mortgages,  1,  & 

Promissory  Note  Payable  to  Order — Assignment  Without  Indorsement 
— ^Effect. 

1.  Where  a  negotiable  instrument  made  payable  to  order  is  trans- 
ferred without  indorsement,  its  negotiable  character  la  destroyed 
and  the  assignee  takes  it'  subject  to  all  such  defenses  as  might 
have  been  available  against  it  in  the  hands  of  the  payee. — First 
National  Bank  of  New  Castle  v.  Grow,  a76. 
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Same — Negotiability — Complaint — ^Insufficiency. 

2i  Held,  that  the  complaint  in  an  action  on  Ck  promissory  note 
made  payable  to  order,  which  specifically  alleged  that  the  payee 
''sold,  assigned  and  transferred"  it  to  plaintiff,  disclosed  an  as- 
signment, and  that  the  general  succeeding  allegation  that  plaintiff 
"is  now  the  lawful  owner  and  holder"  thereof,  was  insufficient 
to  supply  the  averment  that  the  transfer  was  had  by  indorsement. 
First  National  Bank  of  New  Castle  v.  Grow,  376. 

Failure  of  Consideration — Evidence — ^Judgment-roll  in  Other  Action. 
9.  In  an  action  on  a  promissory  note,  a  judgment-roll  showing 
the  cancellation  of  a  contract  for  the  sale  of  land  and  recovery  of 
the  premises  by  the  seller  was  evidence  of  failure  of  consideration 
for  the  note  given  in  payment,  and  if  a  bank  suing  on  the  note 
took  it  with  knowledge  of  the  failure  of  consideration,  and  held 
it  subject  to  the  defense  set  up,  admission  of  the  roll  in  evidence 
was  proper. — ^First  National  Bank  of   Lewistown   v.   Wilson,  384. 

Purchaser  in  Good  Faith. 

4.  Where  a  bank  receives  a  negotiable  promissory  note  before 
maturity  as  collateral  security  for  a  pre-existing  debt,  it  is,  to  the 
extent  of  its  claim,  a  purchaser  in  good  faith  and  not  affected  by 
equities  between  the  parties  to  the  instrument  of  which  it  h<ui  no 
notice. — First   National  Bank   of  Lewistown  v.  Wilson,   384. 

knowledge    of    Failure    of    Consideration — ^When    Purchaser   not    One   in 
Good    Fkith. 

5.  A  bank  which  had  been  made  depositary  of  escrow  papers  evi- 
dencing a  sale  of  land,  the  two  notes  given  in  payment  being 
made  payable  at  different  dates  at  said  bank  and  the  papers  to 
be  delivered  to  the  buyer  upon  payment  of  the  first,,  and  which, 
though  knowing  of  failure  of  the  first  payment  and  that  the  seller 
had  the  right  to  declare  a  forfeiture  of  the  contract,  twenty-eight 
days  after  its  due  date  accepted  the  second  note  as  security  for  a 
pre-existing  debt,  was  not  a  purchaser  without  notice. — First  Na- 
tional Bank  of  Lewistown  v.  Wilson,  384. 

Chattel    Mortgages — Promissory    Notes — ^Liability    of    Person    Signing 
Note  but  not  Mortgage. 

6.  Held,  that  where  a  husband  and  wife  delivered  at  the  same 
time  a  note  end  a  chattel  mortgage  securing  its  payment  in  order 
to  obtain  a  loan,  the  wife  doing  so  with  full  Imowledge  of  and 
consent  to  the  entire  transaction,  she  was  bound  by  a  stipulation 
in  the  mortgage  granting  the  mortgagee  the  option  to  accelerate 
payment  of  the  note  whenever  it  was  deemed  necessary  for  the 
security  of  the  loan,  though  the  instrument  did  not  bear  her 
signatare. — ^Union  Bank  A  Trust  Co.  v.  Himmelbauer,  438. 

BONDS. 

Brought     relief — Management     of     fund — ^Powers    of     eonnty     eommia- 
sioner8,^ee  County  Commissioners,  3. 

BRIEFS. 

Failure  to  point  out  in  what  respect  error  mm  «ommitted> — see  Ap- 
peal end  iTrror,  & 

BROKEBS. 

Beal  Property — Contract  of  Sale — Commissions. 

1.  Where  a  real  estate  broker  entered  into  a  contract  with  a 
land  owner  under  the  terms  of  which  he  was  made  agent  "to 
sell"  the  latter's  property  for  a  commission,  he  was  not  entitled 
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titer eto  upon  the  mere  prodnctioo  of  a  bnyer  wha  was  finaneiallj 
irreBponsibley  but  conld  insiet  on  payment  only  when  the  buyer 
furnished  was  ready,  willing  and  able  to  complete  the  purchaae 
according  to  the  terms  agreed  upon. — ^Wright  iknd  k  Investment 
Go.  T.  £v«n,  1. 

BUBDEN   OF  PBOOF. 

Intoxicating  Liquors-^Searchea  and  Seizurea — Pfima  Facie  Case. 

1.  In  proceedings  under  Chapter  143,  Laws  1917,  the  affidavit  upon 
which  a  aearch-warrant  is  issued  and  the  poosoooion  of  the  Hquors  at 
the  time  of  their  aeisui«  are  prima  facie  evidence  of  the  contraband 
efaaraeter  of  the  liquors,  the  burden  then  resting  upon  the  claimant  to 
show  his  property  right  and  interest  therein  uid  that  thev  were  not 
used,  kept  or  posseaaed  with  the  intenti(m  of  violating  tlie  prohibi- 
tion laws.— estate  v.  Nielsen,  137. 

Contributory  Negligence. 

2.  Held,  that  the  rule  that  in  a  personal  injury  action  the  burden  of 
{heading  and  proving  contributory  negligence  on  the  part  of  the  plaintiif 
is  upon  defendant  was  not  changed  by  the  Emi>loyer8'  Liability  Act,, 
and  that  refusal  of  an  offered  metruction  placing  the  burden  upoB 
plaintiff  was  proper.— 06meU  v.  Oreat  Northern  By.  0(k,  177. 

Election  Contest. 

3.  The  certificate  of  election  in  the  hands  of  respondent  was  prima 
facie  evidence  of  hia  right  to  the  office  in  contest,  and  appellant  had 
the  burden  of  proving  that  respondent  received  a  sufficient  number  of 
illegal  votes  charged  by  him  to  have  been  cast,  to  change  the  result. 
Gervais  v.  Bolfe,  209. 

Trusts— Public  Lands. 

4.  In  an  action  to  have  the  patentee  of  public  lands  declared 
trustee  for  plaintiff,  and  to  require  the  execution  and  delivery  of  a 
deed  to  the  property  to  him,  he  had  the  burden  of  showing  such 
equities  in  himself  as  would  control  the  legal  title  in  the  hands  of 
defendant. — ^Henaen  v.   Morton,  2dl. 

CABBIEBS. 
See  Railroads. 

CAVEAT  EMPTOB. 

When  Bule  not  Applicable. 

1.  The  atrict  rule  of  caveat  emptor  does  not  apply  where  fraud  oi^ 
tered  into  the  transaction. — Koeh  v.  Bhodes,  447. 

CEBTIOBABL 
Beope  of  Writ. 

1;  The  writ  of  review  cannot  be  used  to  correct  errors  committed  in 
the  exercise  of  jurisdiction. — State  ex  red.  Griffiths  v.  Mayor  of  City 
of  Butte,  368. 

City  Council— Bemoval  of   Fiio   Chief— Extent  of  Beview   of   Order   of 
Bemoval. 

2.  On  certiorari  to  review  an  order  of  the  city  council  removing  its 
ehief  of  the  fire  department,  the  court  may  aacertain  whether  the 
charges  against  accused  were  or  were  not  supported  by  the  evidence, 
but  cannot  determine  its  preponderance.— State  ex  reL  Griffiths  v. 
Mayor  of  City  of  Butte,  368. 
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GHATTBL  MOBTGAGEa 
8ee  Mortgagee,  1. 

GIBOUMSTANTIAIi  EVIDENOBl 
See  Evidence,  12. 

CETIBS   AND   TOWNS. 
Stone  qnany  within  eity  limits, — see  Nuisances,  1,  S. 

aty    Council — Bemoral    of    Chief    of    Fire    Department— Charges — Snffi- 

1.  £i  proeeedings  before  a  eity  council  for  the  removal  of  the  chief 
of  the  fire  department,  the  charges  need  not  be  atated  with  the  tech- 
nical acenracy  required  in  a  complaint  filed  in  court. — State  ez  rel. 
Griffitha  t.  Mayor  of  City  of  Butte,  368. 

Same. 

2.  Charges  that   the  chief  of  a  fire  department   did   not  respond 
promptly  to  fire-alarms,  did  not  know  the  location  of  fire  hydrants,  was  in* 

competent  to  direct  the  fighting  of  fire,  failed  to  tear  down  cer- 
tain buildings  as  required  by  state  fire  marshal,  eto.,  held  sufficiently 
definite  and  certain  to  advise  the  accused  of  the  nature  of  the 
charges  against  him  and  to  enable  him  to  prepare  his  defense. — State 
ex  rel.  Griffiths  ▼.  Mayor  of  City  of  Butte,  368. 

Same — ^Removal  of  Fire  Chief — Extent  of  Review  of  Order  of  Removal. 
8.  On  eertiorari  to  review  an  order  of  the  city  council  removing  its 
chief  of  the  fire  department,  the  court  may  ascertain  whether  the 
charges  againet  accused  were  or  were  not  supported  by  the  evidence,, 
but  cannot  determine  its  prepoz)4erance.— State  ex  rel.  Griffiths  t» 
Mayor  of  City  of  Butte,  368. 

Same — Removal  of  Fire  Chief — ^Evidence— Sufficiency. 

4.  Evidence  reviewed  and  held  on  certiorari,  to  substantially  sup- 
port the  charges  referred  to  in  paragraph  2  above. — State  ex  reL 
Griffiths  V.  Mayor  of  City  of  Butte,  368. 

Special  Improvements— Damages — Complaint — ^Presentation  of  Claim  not 
Required. 

5.  Plaintiff,  in  an  action  to  recover  back  a  special  improvement  tax 
paid  under  protest,  need  not  allege  in  the  complaint  that  his  claim 
had  been  presented  to  the  city  or  town  council  for  allowance  before 
action  was  commenced,  section  29  of  Chapter  89,  Laws  of  1913,  under 
which  Act  the  improvements  were  made,  not  contemplating  presenta- 
tion thereof  as  a  condition  precedent  to  his  right  to  maintain  the 
action. — Harvey  v.  Town  of  Townsend,  407. 

Same — Council — ^Jurisdiction — ^How   Acquired. 

6.  To  acquire  jurisdiction  to  create  a  special  improvement  district 
and  order  the  proposed  improvement,  the  council  must  pass  a  resolu- 
tion of  intention  to  create  the  district,  give  the  required  notice,  and 
hear  and  determine  protests,  if  any. — ^Harvey  v.  Town  of  Townsend,. 
407. 

Same — Resolution  of  Intention — Sufficiency. 

7.  A  resolution  passed  by  the  town  council  reciting  the  creation  of 
an  improvement  district  and  that  the  resolution  should  be  deemed 
one  of  intention  to  create,  and  creating  it,  followed  by  a  descrip> 
tion  of  its  boundaries  and  of  the  character  of  the  proposed  im- 
provements, with  an  estimate  of  the  cost,  etc,,  and  that  objections 
to  its  creation  and  the  final  adoption  of  the  resolution  would  be 
heard   in  a   certain  place  at   a  given  time,  held  to   have   been  in 

67  Mont.— 40 
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«nl)staiitfal  compliance  with  atatutory  primsiona. — Hairej  ▼.  Toim 
of  To?niflend,  407. 

Same — Notice  of  Intention — Purpose  of  Beference  to  Besolution. 

8.  The  purpose  of  the  reference  in  the  notice  which  mnst  be 
given  bj  the  council  of  its  intention  to  create  a  special  im- 
provement  district,  to  the  resolution  of  intention  is  to  designate  to 
interested  partiee  the  source  of  information  from  which  to  ascertain 
the  description  of  the  property  to  be  included  in  the  proposed  dia- 
trict. — Harvey  y.  Town  of  Townsend,  407. 

8ame — Property  Owners  Chargeable  With  Notice  of  What. 

9.  Since  property  owners  in  a  proposed  special  improvement  district 
are  chargeable  with  knowledge  that  the  resolution  of  intentfon  to 
create  a  special  improvement  district  ia  required  to  be  on  file  in  the 
town  clerk's  office  and  to  contain  a  particular  description  of  its 
boundaries,  failure  of  the  notice  mentione<1  above  to  refer  to  the 
resolution  for  a  description  of  euch  boundaries  is  insufficient  to 
vitiate  the  proceedings. — Harvey  ▼.  Town  of  Townsend,  407. 

Same — Date  of  Hearing  Objections — Statutory  Provision  Directcty. 

10.  The  provision  of  section  5,  Chapter  89,  Lawa  of  1913T  that 
objections  to  a  proposed  special  improvement  shall  be  heard  at  thi' 
next  regular  meeting  of  the  city  council  after  the  expiration  of  the 
fifteen  days  in  which  protest  can  be  made,  etc.,  is  directory  only. 
Harvey  v.  Town  of  Townsend,  407. 

Same — ^Adjournment  of  Hearing — Estoppel. 

11.  A  property  owner  whose  right  to  protest  against  the  creation 
of  a  epecial  improvement  district  was  foreclosed  by  failure  to  act 
within  the  fifteen  days  prescribed  by  the  statute  could  not  complain 
that  the  council,  instead  of  hearing  the  protest  at  the  first  regular 
meeting  after  expiration  of  th^  time  fixed,  heard  it  at  a  later  date. 
Harvey  v.  Town  of  Townsend,  407. 

Same — Overruling  of  Protests — What  Sufficient  Evidence. 

12.  Where  the  record  showed  a  pro<te8t  to  a  proposed  special  im 
provement,  and  that  after  hearing  it  the  resolution  was  passed  and 
approved  by  the  mayor,  the  action  of  the  council  was  sufficient  evi- 
dence that  the  protest  was  overruled. — ^Harvey  t.  Town  of  Townsend, 
407. 

Same— What  is  Competent  Evidence  of  Publication  of  Notice. 

13.  The  affidavit  of  the  publisher  of  a  newspaper  that  notice  of  In- 
tention to  create  a  special  improvement  district  was  published,  as 
well  as  the  papers  containing  it,  are  admissible  and  sufficient  evi- 
dence to  prove  publication. — Harvey  v.  Town  of  Townsend,  407. 

Same — Ordering  Improvement — Special  Besolution  not  Required. 

14.  The  passage  of  the  resolution  creating  a  special  improvement 
district  constitutes  a  sufficient  order  for  the  making  of  the  con- 
templated improvements,  in  the  absence  of  a  provision  in  Chapter 
89,  Laws  of  1913,  requiring  a  special  resolution  to  that  effect- 
Harvey  V.  Town  of  Townsend,  407. 

Same — Damages — Waiver. 

15.  By  failure  of  an  objecting  property  owner  to  give  notice  of 
defects  or  irregularities  in  the  proceedings  to  the  council  within  sixty 
days  after  the  contract  for  the  work  is  let,  he  waives  all  claim  for 
damages,  under  section  13  of  Ohapter  89,  Laws  of  1913. — Harvey 
V.  Tovm  of  Townsend,  407. 

Same — 'Limit  of  Cost  Per  Lineal   Foot — Inapplicability  of  Statute. 

16.  Held,  that  the  limitation  of  $1.50  per  lineal  foot  placed  upon 
municipal  improvements,  by  section  2,  Chapter  89,  Laws  of  1913,  as 
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amendecl  My  Chapter  142,  Laws  of  1915,  or  Chapter  175,  Laws  of 
1919,  has  no  application  to  street  grading,  draining,  paving  or  curb- 
ing and  gutter  work. — ^Beeve  v.  City  of  Billings^  562. 

CITIZENS. 
6ee  lodi^uu. 

COLLATERAL  ATTACK. 
Plrobate  of  wiU,— -see  Estates  of  Deceased  Persona,  ft. 

COMMISSIONS. 
See  Brokers;  InsurancOi  1. 

COMMON  LAW. 

When  Bnle  of  Decision  in  State. 

1.  The  common  law  of  England,  so  far  as  not  repngnant  to  or 
inconsistent  with  the  federal  or  state  Constitution  or  the  laws  of 
this  state,  is  the  rule  of  decision  in  all  the  courts  of  the  state. — 
Jonosky,  Admr.,  v.  Northern  Pac.  Ry.  Co.,  63. 

Bailroads — Personal   Injuries — Duty   Owing   to   Licensee. 

Z,  Under  the  common  law  adopted  in  this  state,  in  the  absence 
of  legislative  declaration  to  the  contrary,  the  owner  of  premises 
owes  to  a  licensee  no  duty  as  to  their  condition,  save  that  of 
not  knowingly  exposing  hiin  to  hidden  perils  or  wantonly  and 
willfully  causing  him  harm;  the  licensee  enjoying  the  licenee  sub- 
ject to  the  concomitant  perils  arising  from  the  owner's  use  in 
the  ordinary  course  of  business. — ^Jonosky,  Admr.,  v.  Northern  Pac. 
By.  Co.,  63. 

COMPENSATION. 
Of  assistants  to  state  efficiency  and  trade  commission, — see  Mandamus, 
3. 

Of  officers— Increase — Constitution, — see  Officers,  1-8. 

CONCEALED  WEAPONS. 
See  Criminal  Law,  16,  17,  19. 

CONCLUSIONS. 
In  pleading, — see  Pleading  and  Practice,  11,  12. 


CONSTITUTION. 
Impairment   of   obligation  of   contract, — see   Contraets,   14. 

Jury  Trial. 

1.  The  right  of  trial  by  jury  in  the  classes  of  cases  in  which  it 
existed  at  the  time  the  state  Constitution  was  adopted  remains 
inviolate  and  is  secured  to  all;  in  all  other  cases  the  legislature 
may  provide  for  a  trial  or  hearing  without  a  jury. — State  v.  Kelly, 
123. 

Initiative  and   Referendum — Amendments — Power   of   Legislature. 

2.  Laws  initiated  and  enacted  by  the  people  may  }^  amended  by 
the  legislature  the  same  as  Acts  passed  by  it,  and  the  validity  of 
such  amendments  does  not  depend  upon  favorable  action  by  the 
people  on  a  referendum  vote  thereon. — State  ex  rel.  Goodman  ?. 
Stewart,  144. 


628  Constitution. 

Beferendum — ^Bmergeney — ^Legislative   Declaration   not   Conelusire. 

3.  Held,  that  the  legislative  declaration  that  an  emergency  exists 
and  that  for  that  reason  a  certain  Act  is  necessary  for  the  imme* 
diate  preservation  of  the  public  peace  and  safety,  making  the  Act 
nonreferable  (Const.,  Art.  V,  sec.  1),  is  not  conclusive,  the  ques- 
tion— ^backed  by  facts — ^whether  the  Act  is  of  such  character  being 
a  judicial  one  determinable  by  the  courts.— State  ex  rel.  Goodman. 
V.  Stewart,  144. 

Same — Emergency — How    Determined. 

4.  In  determining  whether  an  Act  is  necessary  for  the  immediate 
preservation  of  the  public  peace  or  aafety,  and  so  excepted  from 
the  power  reserved  in  the  people  to  have  a  referendum,  courts- 
may  consider  the  face  of  the  Act,  the  history  of  the  legislation 
and  contemporaneous  declarations  of  the  legislature,  the  evil  to 
be  remedied,  and  the  natural  or  absurd  consequences  of  any  par- 
ticular interpretation. — ^State  ex  rel.   Goodman  v.   Stewart,   144. 

Bame — ^Meaning   of   Emergency   Claute. 

5.  Heldf  that  the  exception  embodied  in  Article  V,  section  1,  of 
tlie  Constitution,  i.  e,,  that  Acts  necessary  for  the  immediate 
preservation  of  the  public  health,  peace  or  safety  shall  not.  be- 
subject  to  the  referendum^ — was  not  intended  to  extend  further 
than  to  matters  arising  out  of  some  unforeseen  menace,  public 
calamity,  accident,  sudden  emergency,  extraordinary  occurrence  or 
unprecedented  climatic  condition,  rendering  immediate  action  im- 
perative  to  prevent  serious  or  irreparable  injury  to  the  public. — State 
ex  rel.  Goodman  v.   Stewart,   144. 

Same — Primary  Act — Not  Proper  Subject  of  Emergency. 

6.  Held,  that  Chapter  28,  Laws  of  1919,  Extra  Session,  amending- 
the  primary  election  law,  was  not  necessary  for  the  immediate 
preservation  of  the  public  peace  and  safety,  and  therefore  not 
excepted  from  a  referendum.  (Ma.  Cbj^t  Justicx  Bkantlt  and  Mb. 
Justice  Holloway  dissenting.) — State  ex  rel.  Goodman  v.  Stewart,. 
144. 

Officers — Salaries — ^Increase — Purpose    of    Constitutional   Limitations. 

7.  The  purpose  of  the  constitutional  limitations  (Art.  V,  sec.  31^ 
Art.  Vn,  sec.  4,  Art.  VIII,  sec.  29)  against  the  passage  of  lawa 
increasing  or  diminiehing  the  salaries  of  certain  public  officers  dur- 
ing the  terms  for  which  they  were  elected,  is  to  remove  the  temp- 
tation from  the  legislature  to  control  the  executive  and  judicial 
branches  of  government  by  promises  of  reward  in  the  form  of  in- 
creased compeneation  or  threats  of  punishment  by  way  of  reduced 
salaries. — State  ex  rel.  Jackson  v.  Porter,  343. 

Same — Enforcement   of   Constitutional   Limitations. 
-     8.    The    rule    established    by    the    above    constitutional    limitations 
must   be   strictly   enforced,    provided    the   reason   underlying   it   is 
present;   whenever  the  reaeon   for  it  ceases,  so   does  the  rule  itself. 
State  ex  rel.  Jackson  v.  Porter,  343. 

District  Judges — Salaries — Who  Entitled  to  Increase. 

9.  Eeldj  that  while  under  the  constitutional  limitations  above 
(paragraph  7)  a  district  judge  elected  prior  to,  and  serving  at 
the  time  of,  the  passage  of  an  Act  increasing  the  salary  of  the 
office,  would  not  have  been  entitled  to  the  increase,  his  successor 
appointed  to  fill  the  vacancy  created  by  the  former's  resignation 
some  seven  months  after  its  passage,  could  rightfully  demand  the 
enlarged  compensation,  the  circumstances  removing  the  ease  from 
tlio  operation  of  the  rule  referred  to  in  paragraph  7  above.     (Mft^ 


Constitution.  629 

Chuf  Justiob  Bbantly  and  Mb.  Justice  Hubly  dissenting.)— State 
ez  rel.  Jaekson  v.  Porter,  343. 

Sections — Beferendnm    Petition — ^Number    of    Signatures    Required. 

10.  Under  the  amendment  to  section  1  of  Article  Y  of  the  Con- 
stitution, a  petition  for  referendum  to  be  eifective  must  be-  8ig:ned 
hj  five  per  cent  of  all  the  legal  voters  of  the  state,  and  each  of 
two-flfths  of  all  the  counties  must  furnish  as  signers  five  per  cent 
of  the  legal  voters  of  that  county;  if  then  the  whole  number  from 
those  counties  does  not  make  the  required  five  per  cent,  the  peti- 
tion may  be  rendered  effective  by  a  sufficient  number  of  signers 
from  other  counties  to  supply  the  deficiency. — State  ex  rel.  Gleason 
V.  Stewart,  397. 

Same — ^Beferendan>— Suspension    of    Act — Number    of    Signatures    Be- 
quired. 

11.  Held,  on  mandamus,  that  where  suspension  of  a  legislative  Act 
pending  submission  thereof  to  a  vote  of  the  people  is  sought 
through  the  medium  of  a  referendum,  the  petition  must  be  signed 
by  fifteen  per  cent  of  the  legal  voters  of  a  majority  of  the  whole 
number  of  counties  of  the  state, — not  by  fifteen  per  eent  of  all 
the  legal  voters  of  the  state. — State  ex  rel.  Gleason  v.  Stewart, 
397. 

Construction — Rules  Applicable. 

12.  The  rules  applicable^  to  the  construction  of  statutes  are  also 
applicable  to  the  construction  of  provisions  of  the  Constitution. — 
State  ex  rel.  Gleason  v.  Stewart,  397. 

Same. 

13.  In  construing  a  provision  of  the  Constitution  (or  statute), 
courts  must  first  ascertain  its  purpose  and  intent,  talcing  in  its 
obvious  sense  the  language  used,  aided  by  the  ordinary  rules  of 
grammar;  recourse  to  other  rules  of  construction  not  being  per- 
missible until  failure  of  this  method  of  construction. — State  ex  rel. 
Gleason   v.   Stewart,   397. 

Same — County    Clerk — Irregularity    in    Certifying    Number    of    Legal 
Voters — Effect. 

14.  A  legal  voter  cannot  be  prevented  from  exercising  his  con- 
stitutional privilege  of  signing  a  referendum  petition  looking  to 
the  suspension  of  an  Act  of  the  legislature,  by  a  showing  that  a 
county  clerk  had  not  technically  pursued  the  direction  of  the 
statute  in  ascertaiing  the  number  of  legal  voters  of  his  county 
entitled  to  sign  the  petition. — State  ex  rel.  Gleason  v.  Stewart,  397. 

3few  Counties — Expense  of  Preliminary  Proceeding — ^Unequal  Tax  Bur- 
dens. 

15.  Failure  to  make  provision  for  reimbursement  of  the  county 
from  which  the  greater  area  for  a  proposed  new  county  is  taken 
for  the  expense  incident  to  the  creation  of  the  new  county,  held 
not  to  render  Chapter  226,  Laws  of  1919,  violative  of  section  11 
of  Article  Xn  of  the  Constitution,  as  casting  an  unequal  burden 
of  taxation  upon  the  old  eonnty. — State  ex  reL  Woodward  v. 
Houlton,  414. 

Impartial  Jury. 

16.  The  right  to  trial  by  an  impartial  jury,  every  member  of 
which  is  impartial,  given  by  the  Constitution  (Article  III,  section 
16),  is  an  unqualified  one,  which  it  is  beyond  the  power  of  the 
legislature  to  curtail,  and  any  provisions  of  the  statutes  which 
relate  to  the  selection  of  a  jury  are  to  be  understood  as  merely 
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providing  t1i«  means  by  wbich  the  constitutional  gnaraatj  may  he 
exereiMd  to  the  fnlleat  extent. — State  ▼.  Brooks,  480. 

Free  Speech — ^Free  Press — Constitutional  Guaranties. 

17.  Tho  constitutional  guaranty  of  free  speech  and  free  press , 
was  not  suspended  by  the  war,  abuse  of  the  guaranty  only  being ' 
punishable. — State  ▼.  Smith,  56a. 

limits  of  Free  Speech  and  Free  Press — ^Power  of  Legislature. 

18.  Though  the  constitutional  guaranty  of  free  speech  and  free 
press  was  not  suspended  by  the  war,  the  legislature  could  properly 
by  Chapter  11,  Extra.  Session  Laws  of  1918,  define  the  limits  of 
both  by  declaring  that  the  use  of  language  calculated  to  incite  or 
inflame  resistance  to  a  duly  constituted  federal  or  state  authority 
in  connection  with  the  prosecution  of  the  war  constituted  an 
abuse  of  that  liberty  and  a  crime  against  the  state.— -€tate  ▼• 
Smithy  563. 

Criminal  Law — ^Place  of  Crime — ^Proof — Jurisdiction. 

19.  Under  section  16,  Article  III,  of  the  Constitntioii,  proof  of 
the  charge  in  the  information  that  defendant  published  the  sedi- 
tious article  mentioned  therein,  in  a  certain  county,  was  indis- 
pensable to  give  the  district  court  of  such  county  jurisdiction  to 
try  the  cause. — State  v.  Smith,  563. 

CONSTITUTION  OF  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article     III,  section     6 526 

Article     m,  section      7 137 

Article     HI,  section     16 487, 58S 

Article     m,  section    18 359 

Article        V,  section      1 148, 399 

Article        V,  section    12 425 

Article        V,  section    24 425 

Article        V,  section    27 424,425 

Article        V,  section    31 345 

Article    VII,  section      4 845,  346 

Article    VII,  section    28 526 

Article  VIII,  section      2 282 

Article  Vni,  section      3 520 

Article  VIII,  section    11 526 

Article  VIII,  section    29 345 

Article  Vni,  section    34 349 

Article    iUI,  section    11 428 

CONTRACTS. 
Bee,  also,  Independent  Contractors;  Insurance,  1. 
Admissibility  of  parol  evidence, — see  Evidence,  32,  38,  42. 
Of  carriage  6f  livestock — Ambiguity, — see  Bailroads,  4-9. 

Ambiguity — Interpretation   Against   Whom. 

1.  Under  section  5043,  Revised  Codes,  ambiguity  in  the  language 
of  a  contract  must  be  interpreted  most  strongly  against  the  party 
who  drew  it. — ^Wright  Land  &  Investment  Co.  y.  Even,  1. 

Contract  to  Sell  and  Buy — Nature  of  Transaction. 

2.  An  agreement  to  sell  and  buy  is  preliminary  to  a  sale,  result- 
ing in  a  sale  only  if  the  terms  thereof  are  fulfilled. — ^Wright  Land 
it  Investment  Co.  v.  Even,  1. 
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Constmetioii — Duty  of  Courts. 

3.  Oouiti  wiU  not,  in  the  absenoe  of  mn  attaek  on  its  Talidity, 
interfere  with  a  contract,  nor  make  a  new  one  for  the  parties. — 
Pearce  ▼.  Metropolitan  Life  Ins.  Co.,  79. 

Undisclosed  Motive  or  Inducement — ^Effect   on  Contract. 

4.  A  motive  for  entering  into  a  written  contract,  or  an  inducing 
cause  in  the  mind  of  one  of  the  parties  to  it,  undisclosed  to  the 
other,  cannot  after  its  execution  be  read  into  it  as  a  part  of  the 
consideration. — ^Helena  Lu  &  By.  Co.  ▼.  Northern  Pac.  By.  Co.,  93. 

Intent  of  Parties — When  Material. 

5.  The  eireumstanees  under  which  a  contract  was  made,  or  the 
intent  of  the  parties  at  the  time,  are  only  material  when  the  con- 
tract IB  ambiguous  in  some  of  its  tenns. — ^Helena  I«.  ft  By.  Co.  v. 
Northern  Pac  By.  Co.,  93. 

Lease — ^Electricity — What  Does  not  Constitute  Breach. 

6.  Wliere  a  contract  between  a  railway  company  and  an  electric 
light  and  power  company  obligated  the  latter  to  deliver  to  the 
former  such  an  amount  of  electric  current  aa  the  railway  company 
might  require  at  certain  points  on  its  line  of  road,  but  did  not 
make  it  obligatory  upon  the  latter  company  co  receive  current  at 
each  of  the  points  enumerated,  the  abandonment  of  the  use  of 
electric  power  at  one  of  such  points  was  not  a  breach  of  the 
contract.^*-Helena  L.  &  By.  Co.  v.  Northern  Pac.  By.  Co.,  93. 

Same — Benewal — Extension — Definition. 

7.  An  option  to  renew  a  oontraet  'a  the  right  to  require  the  exe- 
cution of  a  new  one — which  does  not  constitute  a  present  demise: 
an  option  to  extend  is  a  present  demise  which  operates  to  extend 
the  term  of  the  original  agreement  and  which  then  becomes  a 
contract  for  both  the  original  and  extended  term. — ^Helena  L.  & 
By.  Co.  V.  Northern  Pac.  By.  Co.,  93. 

Construction. 

8.  In  construing  provisions  of  a  contract  of  the  nature  referred 
to  in  paragraph  6  above,  which  provided,  among  other  things,  for 
its  '^renewal"  in  a  certain  event,  courtb  look  the  entire  agreement  and 
to  the  .practical  construction  given  to  it  by  the  parties  themeelves, 
rather  than  to  the  i^ifaseology  used. — Helena  L.  k  By.  Co.  t.  Northern 
Pac.  By.  Co.,  93. 

Courts  will  Uphold. 

9.  If  upon  a  reasonable  construction  contraeta  may  be  upheld, 
courts  will  uphold  them. — Helena  L.  ft  By.  Co.  ▼.  Northern  Pac. 
By.  Co.,  93. 

Option  to   Benew — ^Nature  of  Bight. 

10.  An  option  to  renew  a  contract  of  lease  by  giving  proper 
notice  prior  to  the  expiration  of  the  term  fixed  was  a  substantial 
light  acquired  by  the  lessee  as  a  part  of  the  original  contract, 
and  constituted  a  substantial  obligation  on  the  part  of  the  lessor. 
Helena  L.  ft  By.  Co.  v.  Northern  Pac.  By.  Co.,  93. 

Benewal — Extension — Nature  of  Privilege. 

11.  Defendant  railway  company  was  given  the  right  to  "renew" 
a  contract  vrith  an  electric  light  and  power  company  for  light 
and  power  for  an  additional  term  of  five  years  on  giving  thirty 
days'  notice  before  expiration  of  the  first  term.  The  power  com- 
pany had  not  bound  itself  to  execute  a  new  contract  and  the  rail- 
way company  did  not  demand  one,  but  gave  the  required  notice 
at  the  proper  time.  Held^  that  the  notice  given  had  the  effect  of 
extending  the  original  contract  for  the  additional  term,  and  that 
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tb«  «oiitnet  tlien  became  one  for  the  original  and  the  extended 
term — a  demise  mi  praefenti  m  of  the  date  of  the  original  con- 
tract—Helena L.  Sb  By.  Co.  ▼.  Northern  Pac.  By.  Co.,  93. 

Same — Eztende  to  What  Clauses  of  Contract. 

12.  A  renewal  or  exteneion  of  a  eontraet  of  the  nature  of  the 
above,  under  like  proTisionSi  extends  the  contract  with  reepect  to 
all  of  its  terms  and  conditions,  except  the  one  referring  to  the 
extension  clause;  and  hence  is  not  objectionable  as  creating  a  per- 
petuity.— ^Helena  L.  &  By.  Co.  v.  Northern  Pac.  By.  Co.,  93. 

Electricity— Public   Utility   Act — ^Effect    on   Existing   Contracts. 

13.  Held,  that  since  section  12  of  the  Public  Utility  Act  (Chap. 
52,  Laws  of  1913)  exempts  from  the  operation  of  the  Act  all 
''existing  contracts,"  and  does  not  exclude  from  the  proTisions  of 
the  exempting  clause  renewals  or  extensions  of  sueh  contracts,  the 
renewal  or  extension  of  the  contract  referred  to  in  paragraph  11, 
Mupra,  which  contract  was  executed  before  the  passage  of  the  Act 
and  would  have  expired  after  it  went  into  effeei  but  f6r  its  exten- 
sion, was  not  unlawful.  (Mr.  Justice  Houx)wat  dissenting.) — 
Helena  U  ft  By.  Co.  ▼.  Northern  Pac.  By.  Co.,  98. 

Impairment  of  Obligation — Constitution. 

14.  An  Act  which,  in  any  degree,  modifies  the  obligation  of  a 
contract,  by  attempting  to  relieve  one  party  from  a  duty  assumed 
under  it,  is  repugnant  to  the  constitutional  prohibition  against 
the  impairment  of  the  obligation  of  contracts. — ^Helena  L.  ft  By. 
Co.  V.  Northern  Pac.  By.  Co.,  93. 

Attorney  and  Client — Procuring  Pardon — ^Validity  of  Contract. 

15.  Whether  a  contract  to  pay  for  services  to  be  rendered  in 
procuring  or  attempting  to  procure  a  pardon  is  valid  or  yoid,  upon 
the  theory  that  such  a  contract  contemplates  interference  with 
the  pardoning  power,  depends  upon  the  character  of  the  services 
contemplated. — Spaulding  v.   Maillet,   818. 

Same — Public  Policy. 

16.  Contracts  between  attorney  and  client  for  the  employment 
and  compensation  of  the  former  for  his  services,  form  no  excep- 
tion to  the  rule  that  contracts  which  contravene  public  policy  are 
invalid  and  cannot  be  enforced. — Spaulding  v.  Maillet,  318. 

Same — ^Procuring  Pardon — When  Contract   Valid,  When   not. 

17.  If  a  contract  between  an  attorney  and  one  convicted  of 
crime,  to  procure  the  latter's  pardon,  provides  for  the  rendition 
of  purely  professional  services,  such  as  the  drafting  and  presenta- 
tion of  a  petition,  the  collection  of  information  regarding  the  con- 
vict, &tc,,  it  should  be  upheld;  if,  however,  it  contemplates  favor- 
able action  through  personal  influence  and  solicitation,  it  should 
be  condemned  as  contrary  to  good  morals  and  sound  public  policy. 
Spaulding  v.  Maillet,  318. 

Same — ^Procuring  Pardon — ^Invalidity  of  Contract. 

18.  Held,  that  a  contract  between  an  attorney  and  one  convicted 
of  the  crime  of  introducing  intoxicating  liquors  on  an  Indian 
reservation,  under  which  the  former  should  use  his  personal  in- 
fluence and  friendship  with  a  United  States  district  attorney  to 
secure  from  the  latter  a  recommendation  for  the  convict's  pardon, 
was  void  as  against  public  policy,  the  facts  that  unlawful  means 
in  carrying  out  the  contract  were  not  resorted  to  nor  contem- 
plated and  that  no  injustice  resulted  to  anyone  from  the  execu- 
tion of  the  contract  being  immaterial.— Spaulding  v.  Maillet,  318. 
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Pablie  Policy — Construction. 

19.  Courts  are  relnetaat  to  declare  agrreementg  Toid  a«  against 
public  policy  if  by  any  reasonable  construction  they  can  be  up- 
held.—^paulding  ▼.  Maillet,  318. 

Bnles  of  Interpretation — ^When  not  to  be  Resorted  to. 

20.  Besort  to  the  rules  of  interpretation  to  uphold  a  contract  is 
not  admissible  if  its  meaning  is  free  from  doubt. — Spaulding  t. 
MaiUet,  818. 

Anvbiguity—^onstruction. 

21.  Consideration  of  the  eircumataneea  surrounding  the  making 
of  a  contract  and  the  probable  intent  of  the- parties,  may  be  had 
only  when  the  agr^ment  is  ambiguous  in  some  of  its  terms. — 
Spaulding  ▼.  Maillet,  818. 

liability  of  Plarty  Signing  Ona  of  fieyeral  Contracts  in  Same  Trans- 
action. 

22.  Where  two  or  more  contracts  are  known  to  all  the  parties  to 
be  parts  of  the  same  transaction  and  are  deliyered  at  the  same 
time  to  ae<:omplish  an  agreed  purpose,  the  party  not  signing  one 
of  the  writings  cannot  escape  liability  by  asserting  that  he  was 
not  a  party  to  all  the  contracts. — ^Union  Bank  &  Trust  Co.  v. 
Himmelbauer,  438. 

Leases — ^Ambiguity — ^ETvidence. 

23.  Where  the  terms  of  a  lease  are  ambiguous,  the  circumstances 
under  which  it  was  made  and  the  intention  of  the  parties  in  en- 
tering into  it  are  proper  subjects  of  inquiry. — ^Ihickett  y.  Biggs, 
443. 

8ale»— Breach  by  Buyer — Bights  of  Seller. 

24.  Where  one  party  to  a  contract  communicates  to  the  other  his 
refusal  to  be  longer  bound  thereby,  the  latter  is  excused  from 
further  performance  on  his  part. — ^McCauU-Dinsmore  Co.  y.  Jack- 
son, 556. 

fitaune. 

25.  Held,  that  where  a  wheat  buyer,  under  a  contract  which  pro- 
yided  that  upon  deliyery  of  the  wheat  to  the  railway  company  a 
bill  of  lading  should  be  issued  to  the  seller,  who  was  to  attach  a 
sight  draft  payable  at  Duluth,  Iowa,  uncfualifiedly  adyised  the 
seller,  after  referring  to  a  threatened  railroad  strike,  that  four 
days  thereafter  it  would  cease  honoring  drafts  accompanying  bills 
of  lading  containing  a  loss  and  damage  exemption  clause,  and  the 
seller  upon  inquiry  was  informed  that  no  bill  of  lading  would  be 
issued  without  such  clause,  he  was  justified  in  treating  the  con- 
tract as  repudiated  and  in  reselling  the  wheat. — ^McCauU-Dinsmore 
Co.  y.  Jackson,  555. 

Same — Breach    by    Buyer — Election    of    Seller    to    Consider    Contract    at 
End — Notice. 

26.  Where  plaintiff,  in  an  action  for  breach  of  contract  of  sale, 
himself  repudiated  in  adyance  a  material  proyision  thereof,  de- 
fendant was  under  no  obligation  to  give  notice  of  his  intention 
to  confdder  the  agreement  at  an  end  and  resell. — ^McCauU-Dinsmore 
Co.  y.  Jackson,  555. 

CONVERSION. 
Demand  for  Possession — ^When  Necessary — When  not. 

1.  Demand  for  possession  of  personal  property  wrongfully  ob- 
tained is  not  necessary  as  a  condition  precedent  to  the  right  t« 
maintain  an  action  in  conyersion;  if,  howeyer,  rightfully  obtained, 
denuuid  and  refusal  are  necessary. — Duckett  y.  Biggs,  443^ 
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Wlien  Demand  for  Possession  and  Befusal  Necessarj. 

2.  Where  by  matnal  agreement  between  the  lessor  of  agrleultural 
lands  and  the  lessee  grain  grown  thereon  by  the  latter  was  stored 
in  the  former's  granary  and  mingled  with  his  own,  the  door  locked 
and  kept  locked,  the  lessor  was  rightfully  in  possession,  and  de- 
mand by  the  lessee  for  the  grain  and  reiusal  by  the  lessor  were 
necessary  to  the  maintenance  of  an  action  in  eonyersioB. — ^Duckett 
V.  Biggs,  443. 

C0BP0RATI0N6. 

Interest  of  stockholders  in  goodwill,— see  Goodwill,  1-4. 

Officer  charged  with  publication  of  seditious  article — ^Defense— Instrue- 
tion — ^Proper  refusal, — see  Criminal  Law,  47* 

COSTS. 

Intoxicating   Liquors— Seizure — Costs — ^How   Paid. 

1.  Held,  that  since  Chapter  143,  Laws  of  1917,  does  not  provide  that 
the  costs  of  the  proceeding  incident  to  the  seiEure  of  oontiuband 
liquors  may  be  taxed  against  tho  party  elaiming  them,  it  is  error 
to  so  tax  them. — State  v.  Kelly,  123. 

Same. 

2.  Held,  under  section  13  of  Chapter  143,  abore^  thai  if  costs  are 
recoTereble  in  a  proceeding  of  the  nature  of  the  above,  they  muet 
be  paid  by  the  county  from  the  sale  of  the  property  oeised,  provided 
any  of  such  property  is  of  the  character  which  may  be  sold.—State  v. 
Kelly,  123. 

Memorandum — ^When   Properly  Stricken  from   Files. 

3.  Costs  are  recoverable  only  by  virtue  of  the  statute,  and  in 
order  to  recover  them,  the  party  making  the  claim  must  comply 
with  its  provisions;  therefore,  failure  to  file  the  memorandum  re- 
quired by  section  7170,  Revised  Codes,  operates  as  a  waiver  and 
justifies  the  court  in  striking  the  cost  bill. — Gervais  t.  Bolfe,  209. 

Election  Contest — ^When  Costs  not  Recoverable. 

4.  Where  contestee  in  an  election  contest  did  not  file  his  memo- 
randum of  costs  until  ten  days  after  the  court's  findings  had  been 
filed,  it  was  properly  stricken  from  the  files. — Gervais  y.  Rolfe, 
209. 

Witnesses — ^Mileage  and  Per  Diem — Proper  Allowance. 

5.  In  the  absence  of  a  clear  showing  of  bad  faith  on  the  part  of 
the  prevailing  party  in  calling  a  witness,  the  trial  court's  action 
in  allowing  him  mileage  and  per  diem  will  not  be  interfered  with 
on  appeal,  the  fact  that  the  testimony  was  immaterial  to  any 
issue  made  by  the  pleadings  not  changing  the  rule.^-Spaulding  ▼• 
Maillet,  318. 

Quieting  Title — Plaintiff  Successful  in  Part — Costs — Discretion. 

6.  The  disposition  of  the  question  of  costs  in  an  action  to  quiet 
title  to  two  quartz  lode  mining  claims,  in  which  plaintiif  prevailed 
as  to  one  claim  and  defendants  as  to  the  other,  held  to  have  been 
within  the  sound,  legal  discretion  of  the  trial  court  (Rev.  Codes, 
eec.  7156),  with  whose  action  in  allowing  costs  to  plaintiff  only 
the  supreme  court  will  not  interfere  in  the  absence  of  a  showing 
of  a  manifest  abuse  of  euch  discretion. — Heilman  v.  Loughrin,  380. 

In  Justice's  Court — Taxable  in  District  Court. 

7.  Heldj  that  sections  7083  and  7124,  Revised  Codes,  impliedly 
authorize  the  district  court  to  tax  against  the  unsuccessful  party 
in  that  court  the  eoste  incurred  in  the  trial  of  the  cause  in  the 
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justice's  court,  where  fhej  were  included  in  tlie  cost  bill,  although 
the  justice  of  the  peace  had  failed  to  make  entry  of  costs  on  his 
docket. — ^Duckett  v.  Biggs,  443. 

Befusal  to  Strike — When  Proper. 

8.  Refusal  to  strike  from  the  cost  bill  the  items  "Sheriff's  fees 
in  district  court,  $2.00;  in  justice  court,  $6.90,"  held  proper  as 
against  the  contention  that  thej  were  not  set  forth  with  sufficient 
partieulaxity. — ^Duckett   v.   Biggs,   443. 

COUNTIES. 

Gee,  also,  Conntj  Clerk;  County  Commissioners;  Sheriffs — Special 

Deputies. 

Officers— Assessors— Special    Deputies — Compensation — ^Boord    of     Oowatj 
Commissioners — Powers. 

1.  Held,  that  while  the  board  of  county  commissioners  has  no 
power  to  decrease  the  compensation  of  regular  deputies  of  county 
officers  fixed  by  section  1  of  Chapter  222,  Laws  of  1919,  it  has 
discretion,  under  section  2  thereof,  to  fix  the  compensation  of 
extra  deputies  appointed  for  temporary  service,  at  any  rate  it 
may  deem  expedient,  provided  it  does  not  exceed  the  rate  paid 
the  regular  deputies. — Modesitt  v.  Flathead  County,  216. 

Mandamtu — ^New   Counties  —  Board   of   County    Comrndssioners  —  Avail- 
ability of  Writ. 

2.  Manda/fMu  lies  to  compel  the  board  of  commissioneTs  of  a 
county  from  which  the  greater  portion  of  a  proposed  new  county 
is  intended  to  be  taken  to  reconvene  and  take  jurisdiction  of  the 
proceeding,  where  its  refusal  to  proceed  was  based  upon  an 
erroneous  decision  of  purely  preliminary  questiona  of  law. — iState 
ex  rel.  Woodward  y.  Moulton,   414. 

New   Counties — "Taxpayer" — ^Definition. 

3.  A  "taxpayer"  within  the  meaning  of  section  2  of  the  New 
Counties  Act  (Chap.  226,  Laws  of  1919)  which  requires  petitions 
for  the  creation  of  a  new  county  to  be  verified  by  five  resident 
taxpayers,  is  one  who  owns  property  within  the  county  and  who 
pays,  or  is  subject  to  and  liable  for,  a  tax. — Btate  ex  reL  Wood- 
ward V.  Moulton,  414. 

Same — Taxpayer — ^fViilure  to  Place  Name  on  Tax-roll — Effect. 

4.  Where  the  owner  of  personalty  listed  it  and  paid  taxes 
thereon,  failure  of  the  assessor  to  place  his  name  on  the  tax-roll, 
or  the  fact  that  the  property  was  mistakenly  assessed  in  the  name 
of  a  newspaper  of  which  he  was  the  owner,  did  not  have  the 
effect  of  disqualifying  him  as  a  "taxpayer"  as  above  defined. — 
State  ex  rel.   Woodward  v.   Moulton,  414. 

8am&— Elxcluflion   Petition — "Block" — Insufficiency. 

5.  Held,  that  the  requirement  of  Chapter  226,  Laws  of  1919,  that 
territory  sought  to  be  excluded  from  a  proposed  new  county  must 
be  in  one  block — the  word  "block"  implying  solidity  or  compact- 
ness— was  not  met  by  a  petition  describing  an  irregularly  shaped 
tract  distributed  over  fourteen  townships,  the  exterior  boundaries 
of  which  ran  back  and  forth,  in  all  directions  of  the  compass, 
alternately  including  and  excluding  small  tracts,  so  threaded  to- 
gether as  to  preserve  its  continuity,  and  including  those  against 
the  creation  of  the  new  county  and  excluding  those  favoring  it.— 
State  ex  rel.  Woodward  v.  Moulton,  414. 
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SAme^ExeloBlon  Petition— Majoritj  Bnle. 

6.  The  intent  of  the  legislature  in  enacting  the  provision  that 
territory  Bonght  to  be  excluded  from  a  proposed  new  county  must 
be  in  one  block,  held  to  have  been  that  a  block  should  be  mapped 
out,  irrespective  of  the  personnel  of  those  residing  within  it,  the 
majority  of  the  residents  thereof  to  determine  whether,  as  & 
whole  and  not  as  individuals,  they  go  with  the  new  or  remain  in. 
the  old  county  .—State  ex  rel.  Woodward  v.  ICoulton,  414. 

e«me — ^Defective  Exclusion  Petition. 

7.  Where  the  territory  described  in  an  exclusion  petition  filed 
in  a  proceeding  to  create  a  new  county  left  eertain  trcxts  in  the 
proposed  new  county  contiguous  to  the  remainder  of  the  old 
county,  but  entirely  surrounded  by  exclusion  territory  and  segre- 
gated from  the  remainder  of  the  new  county,  such  tract  should 
have  been  included  in  the  exclusion  petition. — State  ex  rel.  Wood- 
ward V.  Moulton,  414. 

Same — ^Expense   of    Preliminary    Proceeding — Constitution — ^Unequal    Tax 
Burdens. 

8.  Failure  to  make  provision  for  reimbursement  of  the  county 
from  which  the  greater  area  for  a  proposed  new  county  is  taken 
for  the  expense  incident  to  the  creation  of  the  new  county,  heid 
not  to  render  Chapter  226,  Laws  of  1919,  violative  of  section  II 
of  Article  yiT  of  the  Constitution,  as  casting  an  unequal  burden 
of  taxation  upon  the  old  county. — State  ex  reL  Woodward  v. 
Moulton,  414. 

OOTTNTY  CLEBKS. 

Duty  with  reference  to   certification   of   number  of   legil  TOten   oa 
referendum  petition, — see  Elections,   11,   12^ 

OOTTNTY  COMMISSIONEFW. 
Ormnty   Offieers— Assessors — Special   Deputies — CcMnpensation. 

1.  Held,  that  while  the  board  of  county  commissioners  has  no  power 
to  decrease  the  compensation  of  regular  deputies  of  county  officers 
fixed  by  section  1  of  Chapter  222,  Laws  of  1919,  it  has  daseretion^ 
under  sectiom  2  thereof,  to  tx  the  compensation  of  extra  deputiea 
appointed  for  temporary  service,  at  any  rate  it  may  deem  expedient^ 
provided  it  does  not  exceed  the  rate  paid  the  regular  deputies. — 
Modesitt  v.  Flathead  County,  216. 

Powers — When   Nondelegable. 

2.  Powers  involving  the  exercise  of  Judgment  and  discretion  on  the 
pcurt  of  the  board  of  county  comjnissioners  are  nondelegaible. — State  e^ 
rel.  Nelson  v.  Timmons,  6^2. 

Brought  Belief — Illegal  Delegation  of  Powers. 

3.  Heldf  that  Chapter  8,  Laws  of  Extra.  Session  of  1919,  eontem- 
plates  that  the  active  management  of  the  fund  created  by  a  bond 
issue  for  the  relief  of  drought  suiferezB,  shall  be  confided  to  the 
judgment  and  discretion  of  the  board  of  county  commissioners,  and 
that  therefore,  under  the  rule  above,  a  pUun  whereby  purchases  of 
seed  and  supplies  were  to  be  made  by  the  applicant  for  relief,  in- 
stead of  by  the  board,  the  applicant  to  determine  the  quality  and 
price  thereof,  was  a  departure  from  the  mode  prescribed  by  the  Act 
and  not  permissible. — State  ex  reL  Nelson  v.  IHmmons^  602. 
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CRIMINAL  LAW. 
See,  also.  Intoxicating  Liquom 

Chmiiig'— Oonfliettng    Evidence—Verdict   Ck)iiclusive. 

1.  In  a  proeecution  for  permitting  a  gambling  game  to  be  played  in 
defen^nte*  cigar-store,  a  verdict  of  guilty,  based  upon  conflicting 
evidence  sufficient  to  go  to  the  jury,  will  not  be  disputed  on  ap- 
peal.— iState  V.  Dnmphy,  229. 

Same — Size  of  Stakea  Immaterial. 

'  2.  Section  8416,  Bevised  Codes,  prohibiting  gambling,  makea  no 
distinction  as  to  the  amount  of  the  stakes  involved;  hence  it  is 
immaterial  that  the  stakes  were  merely  treats  or  cigars. — State  v. 
Dumphy,  229. 

Xoflurance— "Belxating"  a  Misdemeanor. 

3.  A  fire  insurance  solicitor  who,  pursuant  to  an  agreement  with 
an  agent  of  the  owner  of  a  business  block,  pcud  over  to  the  agent 
two-thirds  of  the  commission  earned  by  him  in  writing  the  insurance 
upon  such  block,  waa  guilty  of  "rebating,''  an  act  made  a  misde- 
meanor by  section  4028,  Revised  Codes. — Smith  v.  Eleinachmidt,  237. 

Evidence— Cross-examination     of     Defendant — -Waiver     of     Constitutional 
Privilege. 

4.  Wl^re  defendant  in  a  criminal  prosecution  takes  the  stand  as  a 
witness  in  his  own  behalf,  and  testifies  that  he  di<d  not  commit  the 
crime  imputed  to  him,  he  waives  his  constitntional  privilege,  and 
cannot  refuse  to  testify  to  any  facts  which  would  be  competent 
evidence  in  the  ease  if  proved  by  other  witnesses. — State  v.  Smith, 
349. 

Same — Cross-examination  of  Defendant. 

5.  The  general  rule  that  cross-examination  must  be  confined  to 
matters  about  which  the  witness  has  been  examined  on  his  direct 
examination,  or  matters  connected  therewith  directly  or  indirectly, 
held  controUing  where  defendant  offers  himself  as  a  witness,  though 
a  wide  latitude  in  the  examination  is  permissible. — State  v.  Smith, 
84^. 

6ame— €tate  Cannot  Make  Out  Case  on  Cross-examination. 

6t  Under  pretense  of  cross-examination  of  a  witness  of  defendant, 
the  state  cannot  make  out  its  own  case.— State  v.  Smith,  349. 

Sedition — CXoes-examlnation    of    Defendant — ^Impeachment — When    Error. 

7.  Where,  after  defendant,  charged  with  sedition,  had  testified  in 
his  owsn  behalf  simply  denying  that  he  made  the  utterances  testified 
to  by  the  state's  witnesses,  the  county  attorney  cross-examined  him, 
in  the  manner  of  laying  the  foundation  for  impeachment,  as  to 
other  seditious  language  not  charged  in  the  information  nor  inquired 
into  in  the  state's  case  in  chief,  he  made  him  his  own  witness  and 
was  bound  by  his  answers,  and  in  thereafter  permitting  him  to  be 
impeached  the  court  committed  error. — State  v.  Smith,  Sl9. 

Same — ^Intent. 

8.  Held,  that  while  intent  is  not  specifically  made  an  element  of  the 
crime  of  sedition  as  defined  by  Chapter  11,  Laws  Ex.  Sees.  1918,  the 
legislature  inferentially  made  it  such  by  the  use  of  the  word  "cal- 
milated"  when  it  made  language  "calculated  to  incite  or  influence 
resistance"  to  constituted  authority  a  public  offense. — State  v.  Smith, 
849. 

Qgjne — Effect  of  Seditions  Utterances— Jury  Question — ^Instructions. 

9.  The  question  whether  the  natural  tendency  and  reasonably  prob- 
able effect  of  alleged  seditious  utterances  was  to  incite  or  inflame 
resistance  to  duly  constituted  federal  or  state  authority  in  connection 
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with  the  proseeation  of  tbe  war,  was  a  quefition  for  tbe  jury,  and 
failure  to  so  charge  was  error. — State  ▼.  Smith,  849. 

Same — ^Bules  in  libel  Oases  not  Applicable. 

10.  Though  baaed  upon  utterances,  as  are  libel  cases,  the  crime  of 
sedition  is  not  governed  by  the  rules  in  such  eases,  in  which  the  jury 
is  the  judfge  of  both  the  law  and  the  fact. — State  t.  Smith,  349. 

Same — Instructions — Settlement — Failure  to  Make  Objections — Effect. 

11.  Where  counsel  for  defendant  on  the  settlement  of  the  instruc- 
tions made  no  objection  to  those  proposed  to  be  given,  he  adopted 
the  theory  of  the  court,  and  could  not  thereafter  put  it  in  error  by 
showing  that  certain  of  the  instructions  were  erroneous,  or  by 
charging  improper  refusal  to  give  others  on  an  opposite  theory. — 
State  v.  Smith,  349. 

Same— Instructions — Proper  Befusal. 

12.  On  a  trial  for  sedition,  an  instruction  that  in  order  to  convict 
the  jury  must  find  that  the  utterances  proved  were  seditious  was  prop- 
erly refused. — State  v.  Smith,  349. 

Same— Hearsay  Testimony. 

13.  Testimony  of  a  witness,  fixing  a  date  by  means  of  as  entry 
made  by  his  wife  in  a  diary  kept  by  her,  was  hearsay  and  incom* 
petent.--^tate  v.  Smith,  349. 

Same — Information — Separate    Oifensea. 

14.  Alleged  seditious  utterances,  if  spoken  at  one  time  and  place^ 
may  constitute  a  single  offense,  but  where  spoken  at  different  times 
and  places  and  made  to  different  persons,  each  utterance,  if  it  con- 
stitutes the  crime  of  sedition,  is  a  separate  offense. — State  v.  Smith, 
349. 

Same — Information — Klectiox^ — ^Appeal    and    ETrror. 

15.  Where  defendant  charged  with  sedition  made  no  motion  to  com- 
pel the  state  to  make  an  election  between  a  number  of  offenses 
charged  in  the  information,  and  did  not  seek  to  have  any  of  the 
charges  withdrawn  from  consideration,  he  could  not  on  appeal  raise 
the  question  whether  proof  of  one  offense  as  to  which  witnesses  were 
introduced  constituted  an  election. — State  v.  Smith,  349. 

Assault — Police    Officer    Making    Arrest — Concealed    Weapons    Statute — 
Negativing  Exception. 

16.  Where  a  police  officer's  defense  in  a  prosecution  for  assault  was 
that  he  struck  the  prosecuting  witness  on  meeting  with  resistance 
while  attempting  to  arrest  him  for  carr3ring  a  concealed  weapon,  it 
was  not  necessary  for  him  in  his  proof  U)  negative  the  exception 
contained  in  the  concealed  weapon  statute  as  to  permit  to  carry 
a  weapon. — State  v.  Prlja,  461. 

Same — Concealed    Weapons — Cross-examination — Harmless    Error. 

17.  Refusal  to  permit  cross-examination  of  the  prosecuting  witness 
as  to  whether  he  had  a  permit  to  carry  a  revolver  and  whether  he 
knew  it  was  againet  the  law  to  carry  one,  if  error,  held  harmless. — 
State  V.  Prlja,  461. 

Same — Police  Officer  Making  Arrest — Criminal  Liability  for  Assault. 

18.  While,  under  Bevised  Codes,  section  9064,  in  making  a  lawful 
arrest,  the  officer  may  use  all  necessary  means  to  effect  the  arrest 
if  the  person  to  be  arrested  either  flees  or  forcibly  resists,  if  he 
unnecessarily  assaults  him  he  is  criminally  liable  for  such  assault. — 
State  V.   Prlja,   461. 

Same — Police  Officer  Carrying  Bevolver   in   Courtroom — Evidence. 

19.  A  police  officer  who  carried  a  gun  on  his  person  in  the  court- 
room while  on  trial  for  assault  was  not  in  a  position  to  complain  if 
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prejudiced  by  the  county  attorney's  question  whether  he  felt  it  neces* 
sary  to  there  earry  the  weapon,  and  the  conrt'a  failure  to  rale  upon 
his  objection.— State  v.  Frlja,  461. 

Same — Appeal — Trial — Objection     to     Evidence — Question    Unanswered- 
Effect. 

20.  Where  a  question  to  which  appellant  made  objection  remained 
unanswered,  ho  was  in  the  same  position  as  though  his  objection  had 
been  sustained  and  not  entitled  to  complain. — State  ▼.   Prlja,  46 1» 

Same — New   Trial — Newly  Discovered  Evidence — ^Insufficient   Affidavit. 

21.  An  affidavit  of  one  of  defendant's  attorneys  in  support  of  a 
motion  for  a  new  trial  asked  because  of  newly  discovered  evidence,, 
to  the  effect  that  he  could-  not  with  reasonable  diligence  have  dis- 
eo'vered  the  affidavits  of  five  persons  who  claimed  to  have  been  pres- 
ent at  the  place  where  the  alleged  assault  occurred  and  whose  tes- 
timony would  tend  to  contradict  the  state's  witnesses  or  corroborate 
appellant's  version  of  the  affray  "and  presented  same  upon  the 
trial,"  was  insufficient  to  show  abuse  of  the  court's  discretion  in 
denying  the  motion. — State  v.  Prlja,  461. 

Information — ^Demurrer — ^Waiver — Motion  in  Arrest. 

22.  The  objection  that  the  information  does  not  state  faofts  const!* 
tuting  a  public  offense  is  not  waived  by  failure  to  dfemur,  but  may 
be  raised  by  motion  in  arrest  of  judgment. — State  v.  Wehr,  469. 

Intoxicating  Liquors — ^Sale — Information — "Dispose  of"— Sufficiency. 

23.  Held,  that  an  information  charging  that  defendant  knowingly, 
willfully  and  unlawfully  "disposed  of"  intoxicating  liquors  was  suffi- 
cient to  state  a  public  offense,  though  it  did  not  set  forth  that  they 
were  disposed  of  to  some  person  or  entity,  the  term  "disposed  of"* 
in  connection  with  the  words  qualifying  it  excluding  an  act  which  by 
law  is  innocent,  and  importing  a  disposition  of  the  liquors  to  some 
person  or  entity  as  fully  as  does  the  word  "sale." — State  v,  Wehr^ 
469. 

Apipeal — Technical  Errors. 

24.  Under  Bevised  Codes,  section  9415,  the  supreme  oourt  will  not 
reverse  a  judgment  of  conviction  on  account  of  technical  errors  or 
defects  in  the  information,  where  defendant  was  fully  advised  of 
the  nature  of  the  charge  against  him  to  enable  him  to  prepare  to 
meet  that  charge,  and  Ids  substantial  rights  were  not  affected  by  the 
defect.— State  v.  Wehr,  469. 

Sedition — ^Beading  Information  to  Jury — Refusal — ^Error. 

25.  In  a  prosecution  for  sedition  for  distributing  a  pamphlet  con- 
taining statements  the  nature  and  probable  effect  of  which  was 
alleged  to  have  been  the  obstruction  of  the  national  draft  law,  re- 
fusal to  permit  defendant's  counsel  to  read  the  information  and  a 
copy  of  the  pamphlet  to  the  jurors  as  a  basis  of  their  voir  dire 
examination  was  error. — State  v.  Brooks,  480. 

Same — Jury — Purpose  of  Voir  Dire  Examination — Nature  of  Right. 

26.  The  voir  dire  examination  of  jurors  is  a  right  secured  to  de- 
fendant by  statute,  its  purpose  being  to  ascertain  whether  there 
exist  grounds  for  challenge  for  cause,  and  to  enable  counsel  to  exer- 
cise intelligently  the  peremptory  challenges  allowed  by  law. — State  v.. 
Brooks,  480. 

Same — Jury— Refusal  of  Challenge — When  Error. 

27.  If  an  objectionable  juror  is  forced  upon  a  defendant  after  he 
has  exhausted  his  peremptory  challenges,  a  ruling  of  the  court  deny- 
ing a  challenge  for  cause  as  to  such  juror  will  constitute  reversible 
error,  if  the  challenge  should  have  been  sustained. — State  y.  Brooks^ 
480. 
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6ame — Iin{MirtiaI  Jnrjr — Statutes — Oonstitiition. 

28.  The  right  to  trial  by  an  impartial  jorj,  every  member  of  whieb 
is  impartial,  given  by  the  Oonjstitation  (Article  III|  section  16),  is 
SB  unqualified  one,  which  it  is  beyond  the  power  of  the  legislature 
to  eurtail,  and  any  provisione  of  the  statutes  which  relate  to  the 
selection  of  the  jury  are  to  be  understood  as  merely  providing  the 
means  by  which  the  constitutional  guaranty  may  be  exareised  to  the 
fullest  extent. — State  v.  Brooks,  480. 

Same— Prejudiced  Juror — Refusal  of  Challenge — ^Error. 

29.  A  juror  who  testified  on  his  voir  dire  examination  that  he  en- 
tertained a  bitter  prejudice  against  the  Industrial  Workers  of  the 
World  and  against  every  member  of  it,  which  would  abide  with  him 
throughout  the  trial,  that  it  would  require  evidence  to  remove  the 
prejudice,  and  less  evidence  to  convict  defendant,  who  was  a  mem- 
Der  of  the  organization,  than  if  he  were  not  a  member,  was  not 
an  impartial  juror,  and  refund  to  grant  a  challenge  for  cause  was 
error.--State  v.  Brooks,  480. 

Same— Depriving  Defendant  of  Substantial  Bight — ^Reversal  of  Judgment. 

30.  Whenever  it  is  made  to  appear  in  a  criminal  prosecution  that  a 
substantial  right  has  been  denied  to  a  defendant,  his  conviction  wiU 
not  be  upheld  on  appeaL — State  ▼.  Brooks,  480. 

Same— Conviction — Quantum  of   Proof  Necessary. 

31.  The  least  quantum  of  proof  upon  which  a  judgment  of  eonvie- 
tion  can  be  made  to  rest  -is  that  produced  by  evidence  sufficient  to 
establish  the  defendant's  guilt  beyond  a  reasonable  doubt. — State  v. 
Brooks,  480. 

Same — Seleetion  of  Jury — ^Failure  to  Observe  Statute — Efifeet. 

32.  The  fact  that  the  evidenee  is  suifieient  to  establish  the  guilt  of 
one  accused  of  crime,  cannot  be  held  to  have  rendered  harmless  the 
failure  ot  the  court  to  observe  the  law  in  selecting  the  jury  to  try 
him.— 43tate  v.  Brooks,  480. 

Same — Manner  of  Conducting  Trial — ^Remarks  of  Judge — ^New  TriaL 

83.  Remarks  of  the  judge  during  the  progress  of  a  eriminal  trial 
and  the  manner  of  conducting  it  may  be  such  as  to  indicate  to  the 
jury  that  he  is  prejudiced  against  defendant  and  deprive  him  of  a 
fair  trial,  necessitating  a  reversal  of  the  judgment  of  conviction. — 
State  V.  Bro<^,  480. 

Same — Information — Sufficiency. 

34.  Information  charging  that  defendant  eireulated  a  pamphlet  dur- 
ing the  progress  of  the  war  containing,  among  others,  the  state- 
ments:  "Let  those  who  own  the  country  do  the  fighting.    Put  Uie 

wealthiest  in  the  front  ranks;  the  middle  class  next;  follow  these  with 
judges,  lawyers,  preachers,  and  politicians.  Let  the  workers  remain 
at  home  and  enjoy  what  they  produce.  Follow  a  declaration  of  war 
with  an  immediate  call  for  a  general  strike.  Make  the  slogan,  'Re- 
bellion sooner  than  war,'"  the  natural  and  probable  effect  of  which 
was  to  obstruct  the  draft  and  the  enlistment  service  of  the  govern- 
ment, held,  sufficient  to  charge  sedition. — State  v.  Brooks,  480. 

Homicide — ^Evidence — Sufficiency. 

35.  EMdence  held  sufficient  to  warrant  a  verdict  of  murder  in  the 
second  degree,  it  showing  that  defendant,  accompanied  by  his  brother, 
went  to  the  home  of  deceased,  with  wh<Mn  they  had  a  quarrel  and 
against  whom  defendant  had  made  threats  that  he  would  "get"  or 
<'fix"  him,  and  killed  him.— State  v.  Yaadervoort,  540. 

Same — ^Eye-witness— When  State  not  Obliged  to  Oall. 

36.  In  a  prosecution  for  homicide,  where  the  only  eye-witness  was 
a  brother  of  the  defendant,  and  an  aoeompliee  though  not  jointly 
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eharged^  wlioflo  name  had  been  indorsed  on  the  information,  refusal  to 
|rrant  a  motion  to  require  the  state  to  place  sueh  witness  upon  the 
stand,  held  not  error,  the  court  being  ad'vised  by  the  county  attorney 
that,  if  called,  the  witness  would  by  false  swearing  and  the  conceal- 
ment of  material  facts  injure  the  state's  case.-^tate  y.  Yandervoort, 
540. 

Jury — Purpose  of  Voir  Dire  Examination. 

37.  The  purpose  of  the  i;otr  dire  examination  of  veniremen  is  to 
enable  counsel  not  only  to  determine  whether  there  exists  a  state  of 
mind  on  the  part  of  any  juror  which  will  prevent  him  from  acting 
impartially  and  without  prejudice  to  the  substantial  rights  of  either 
party,  but  also  to  exercise  intelligently  the  peremptory  challenges 
allowed  by  law. — State  v.  Bmith,  563. 

Sedition —  Jury —  Voir  Dire  Examination — ^Benefit  of  Doubt — Erroneous 
Exclusion  of  Proper  Question. 

38.  In  a  prosecution  for  sedition,  the  defendant  being  charged  with 
the  publication  of  an  article  in  a  newspaper  which  was  calculated  to 
incite  or  inflame  resistance  to  the  state  council  of  defense  in  con- 
nection with  the  prosecution  of  the  war,  refusal  to  permit  a  juror  on 
his  voir  dire  examination  to  answer  the  question  whether,  if  there 
was  a  reasonable  doubt  in  his  mind  as  to  whether  or  not  the  article 
was  calculated  to  incite  or  inflame  resistance,  etc.,  he  would  acquit 
defendant,  was  error,  in  the  absence  of  an  instruction  that  he  could 
be  convicted  only  if  the  jury  found  beyond  a  reasonable  doubt  that 
the  statement  was  calculated  to  incite  or  inflame  resistance  to  con- 
stituted authority. — State  v.  Smith,  563. 

Same — ^Assumption  of  Ftict  as  Proven — Error. 

39.  In  a  criminal  cause,  the  district  court  cannot  take  from  the  jury 
or  assume  as  proven,  any  essential  fact,  no  matter  how  conclusive  the 
evidence  may  appear  to  be. — State  v.  Bmith,  563. 

Same — Mala  Prohibita — Intent  Immaterial. 

40.  In  a  statutory  crime,  enacted  under  the  police  power  of  the 
state,  it  is  not  necessary  to  make  evil  intent  an  ingredient  of  the 
prohibited  act. — State  v.  Smith,   563. 

Same — Publication  of  Seditious  Article — Intent. 

41.  Held,  that  the  intent  of  the  person  deliberately  writing  or  pub- 
lishing a  seditious  article  contrary  to  the  provisions  of  Chapter  II, 
Extra.  Session,  Laws  of  1918,  is  immaterial  and  not  an  ingredient 
of  the  crime  of  sedition;  hence  error  was  not  committed  by  the  trial 
court  in  sustaining  objections  to  questions  asked  prospective  jurors  or 
witnesses  concerning   such   intent. — State   v.   Smith,   563. 

Same— Intent — Instructions. 

42.  Since  intent  is  not  an  ingredient  of  the  crime  of  sedition  con- 
sisting of  the  publication  of  an  objectionable  article  in  a  news- 
paper, refusal  of  instructions  embodying  the  provisions  of  sections 
8112  and  8113,  Revised  Codes,  relative  to  union  of  act  and  intent 
and  how  intent  may  be  manifested,  was  proper. — State  v.  Smith, 
563. 

Same. 

43.  Held,  that  it  was  error  to  instruct  the  jury  in  a  prosecution  for 
publishing  a  seditious  article,  that,  the  state  having  proven  that  the 
law  had  been  violated,  guilty  intent  is  conclusively  presumed,  since 
it  included  the  intent  to  publish  the  article  which  was  immaterial, 
and  did  not  Mmit  it  to  the  intent  presumed  from  a  publication  likely 
to  incite  and  inflame  resistance  to  duly  constituted  federal  or  state 
authority.— -State  v.  Smith,  563. 

57  Mont.— -41 
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Same — ^Intent. 

44.  The  deHberate  eommifleion  of  an  act  includes  tlie  Intent  to  com- 
mit the  aet. — State  v.  Smith,  563. 

Same — Intent — ^Disputable  Freaumptions. 

45.  The  presumption  that  an  unlawful  act  was  committed  with  an 
unl&wful  intent  is  disputable. — State  y.  Smith,  563.  , 

Same — Defense — Intent — Improper  Refusal  of  Offer  of  Proof. 

46.  Held,  that  conviction  for  publishing  a  seditious  article  could  bo 
had  onlj  if  the  aet  was  deliberately  or  intentionally  committed,  and 
that  it  was  therefore  error  to  exclude  an  offer  of  proof  that  defend- 
ant, as  vice-president  of  a  publishing  company,  did  not  intend  to 
publish  the  article,  i,  0.,  that  it  was  published  without  his  knowledge 
or  agslnst  his  express  command,  or  through  the  negligence  of  an 
employee, — the  testimony  to  be  weighed  against  the  disputable  prr 
sumption  of  intent  arising  from  the  commission  of  the  act. — State 
V.   Smith,  563. 

Same — Officer  of  Corporation — ^Defense — Instruction — Proper  Befusal. 

47.  .An  instruction  that  failure  of  defendant,  vice-president  of  a. 
publishing  company,  to  prevent  the  publication  of  a  seditious  article,, 
was  not  sufficient  to  render  him  criminally  responsible,  was  properly 
refused,  mere  failure  to  aet  not  being  sufficient  to  exonerate  him. 
State  V.  Smith,  5d3. 

Same — Conviction    for    Crime    Other    Than    Charged — ^Erroneous    Instruc- 
tion. 

48.  Defendant  having  been  charged  with  publishing  a  certain  sedi- 
tious article  directed  against  the  state  council  of  defense,  it  was  error 
to  charge  the  jury  that  they  could  adjudge  him  guilty  if  they  found 
that  he  uttered,  wrote  or  printed  caiy  language  at  any  time  between 
two  dates  covering  a  period  of  seven  months  calculated  to  incite  or 
inflame  resistance  to  any  duly  constituted  state  authority,  etc.,  in  the 
absence  of  an  instruction  limiting  it  to  the  particular  act  charged 
against  defendant,  and  no  evidence  appearing  in  the  record  to  show 
that  he  wrote  or  printed  the  article  in  question. — State  v.  Smith,  563. 

Same — Instructions — How  to  be  Framed. 

49.  An  instruction  in  a  criminal  prosecution  should  be  so  explicit 
and  so  closely  connected  with  the  facts  of  the  case  as  to  enable  the- 
jury   to   apply   the   law   to   the   facts.— -State  v.  Smith,   563. 

Same — Evidence — ^Stenographer   Beading   from  Transcript — When    Proper. 

50.  Where  a  stenographer  is  called  as  a  witness,  the  better  practice 
is  to  have  him  read  from  his  notes,  although  he  may  be  permitted  to 
read  from  the  transcript  thereof  if  a  sufficient  foundation  has  been 
laid  establishing  his  ability  and  accuracy,  a  liberal  cross-examination 
being  permitted  in  this  respect.— State  v.  Smith,  563. 

Same — Evidence — Admissions — ^When  not  Admissible. 

51.  Testimony  in  which  defendant  admitted  responsibility  for  pub- 
lishing an  article  of  a  date  different  from  the  one  charged  in  the 
information  as  seditious  should  have  been  stricken,  in  view  of  an 
erroneous  instruction  to  the  jury  that  the  crime  charged  was  complete 
if  defendant  had  published  any  seditious  language  between  two  given 
dates.--State  v.  Smith,  563. 

flame-^Witnesses — Former   Conviction   of   Felony— Cross-examination. 

52.  A  witness  may  properly  be  required  under  section  8907,  Revised 
Codes,  to  answer  the  question,  on  cross-examination^  if  he  had  not 
been  convicted  of  a  felony. — State  t*  Smith,  563. 
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Same — ^Free   Speech — Free   Press — Constitutional    Onaranties. 

53!  The  constitutional  guaranty  of  free  speech  and  free^  press  was 
not  suspended  by  the  war,  abuse  of  the  guaranty  only  being  punish- 
able.— State  V.  Smith,  563. 

Same — 'Limits  of  Free  Speech  and  Free  Press — ^Power  of  Legislature. 

54.  Though  the  constitutional  guaranty  of  free  speech  and  free  press 
was  not  suspended  by  the  wb.t,  the  legislature  could  properly  by 
Chapter  11,  Kxtra.  Session  Laws  of  1918,  define  the  limits  of  both 
by  declaring  that  the  use  of  lan^age  calculated  to  incite  or  inflame 
resistance  to  a  duly  constituted  federal  or  state  authority  in  connec- 
tion with  the  prosecution  of  the  war  constituted  an  abuse  of  that 
liberty  and  a  crime  against  the  state. — State  v.  Smith,  563. 

Same— Place   of   Crime — Proof — Jurisdiction. 

55.  Under  section  16,  Article  III,  of  the  Constitution,  proof  of  the 
charge  in  the  information  that  defendant  published  the  seditious 
article  mentioned  therein,  in  a  certain  county,  was  indispensable  to 

five  the  district  court  of  such  county  jurisdiction  to  try  the  cause. 
tate  ▼.  Smith,  563. 

Same — ^Language  Calculated  to  Influence,  etc, — Definition. 

56.  Held,  that  the  word-  ''calculated"  as  used  in  the  Sedition  Act 
above,  prohibiting,  inter  aZta,  the  publishing  of  words  "calculated  to 
incite  or  inflame  resistance,"  eic,  was  intended  to  be  understood  to 
mean  "likely  to  produce"  the  above  effect,  whether  intended  that  it 
should  or  not.— State  v.  Smith,  563. 

Same — ^Newspaper    Publication — Circulation — Evidence. 

57.  Evidence  of  the  extent  of  the  circulation  of  a  daily  newspaper 
was  not  evidence  of  its  circulation  at  a  date  a  month  previous  when 
it  was   a   weekly. — State  v.   Smith,   563. 

Same — Seditions   Language — Effect — Jury    Question. 

58.  Whether  alleged  seditious  language  was  or  was  not  calculated  to 
have  the  effect  mentioned  above  (paragraph  56)  was  a  question  of 
fact  for  the  jury  from  all  the  surrounding  facts  and  circumstances, 
including  the  manner  and  extent  of  publication,  as  well  as  the  in- 
herent quality  of  the  language  used. — State  v.  Smith,  563, 

Sftme— Publication  of  Seditious  Article— Evidence — Insufiiciency. 

59.  Held,  that  where  the  only  evidence  of  a  publication  of  allego«l 
seditious  language  calculated  to  incite  or  inflame  resistance  to  the 
Montana  Council  of  Defense  consisted  of  the  testimony  of  a  member 
of  the  council  to  the  effect  that  he  as  a  subscriber  received  a  copy 
of  the  paper  containing  the  article  through  the  mail  and  that  he 
read  it,  it  was  insufficient,  in  the  absence  of  further  testimony  that 
the  article  was  made  known  to  any  person  other  than  such  member 
of  said  council,  to  show  a  publication  the  effect  of  which  was  likely 
to  incite  or  inflame  resistance  to  the  council,  or  to  prove  the  offense 
charged  in  the  information. — State  v.   Smith,  563. 

CROSS-EXAMINATION. 
See  Evidence,  19-23,  34,  47. 

CUSTOM. 
See,  also.  Evidence,  39,  40. 

Negligence — Custom  Does  not  Exonerate. 

1.  Custom  never  exonerates  from  the  imputation  of  negligence.-^ 
Surman  v.   Cruse,  253. 
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DAMAGES. 
Oee,  aUo,  Excessive  Yerdieta. 

Beal  FVoperty — Cbntract  of  Sale — ^Breftcb — Liquidated  Dana^^es — ^Bent. 

1.  Where  a  contract  of  sale  of  land  contains  a  provision  that  a 
fixed  amount  may  be  regarded  as  liquidated  damages  or  as  rent  in 
ease  of  default  in  anj  deferred  payment  of  the  purchase  price,  the 
instrument  is  executory  in  character,  and  not  a  sale.— ^Wright  Land 
ft  Investment  Co.  v.  ETven,  1. 

Bminent  Domain — ^Vendor  and  Purchaser — Who  Entitled  to  Damages. 

2.  Where  land  is  taken  by  a  railroad  company  under  its  power  of 
eminent  domain,  the  right  to  compensation  for  damages  accrues  to 
the  owner  at  once,  and  does  not  pass  to  a  subsequent  purchaser  by 
the  mere  conveyance  of  the  land.— %mith  v.  Northern  Pacific  By.  Co., 
14. 

Eminent  Domain — Computation. 

3.  Under    section    7342,    Revised    Codes,    damages    suffered    by   the 
owner  of  land  taken  by  condemnation  proceedings  for  a  railroad  right 

of  way  must  be  computed  as  of  the  day  of  the  summons. — Gallatin 
Valley  etc.  By.  v.  Nieble,  27. 
Oarrier  and  Shipper — Purpose  of  Notice  of  daim  of  Loss — ^Measure  of 
Damages. 

4.  The  notice  of  claim  of  loss  sustained  in  transportation  by  a  ship- 
per of  livestock  is  to  enable  the  carrier  to  make  investigation  as  to 
the  situation  and  conditions  existing  at  the  time  and  in  order  that 
there  may  be  no  unreasonable  delay  in  bringing  action,  and  does  not 
bar  recovery  of  a  larger  amount  than  that  stated  in  it,  except,  per- 
haps, where  the  sum  claimed  has  been  tendered  in  settlement. — 
Parham  v.  Chicago,  M.  ft  St.  P.  By.  Co.,  492. 

DEEDS. 
Reconveyance   for   fraud, — see  Fraud,   1-3. 

Loss  or  Destruction — ^Be-exeeution — Equity. 

1.  Where  a  deed,  after  execution  and  delivery,  has  been  lost  or  de- 
stroyed before  recordation,  or  where  the  grantor  has  fraudulently 
gained  possession  of  and  destroyed  it,  and  the  title  of  the  grantee  is 
thus  affected,  a  court  of  equity  may  decree  a  re-execution  of  it. — 
Jacobson  v.  Boman,  299. 

Same — Be-execution — At  Whose  ESxpense. 

2.  In  the  case  of  loss  or  destruction  of  a  deed  before  recordation 
without  the  fault  of  the  grantor,  restoration  should  not  be  had  at 
his  expense,  unless,  upon  demand,  accompanied  by  the  presentation 
to  him  of  a  new  deed  ready  to  be  executed  by  him,  he  refuses  to 
execute  and  acknowledge  it;  where,  however,  he  fraudulently  gains 
possession  of  and  destroys  it,  the  wrong  is  remediable  at  his  expense. 
Jacobson  v.  Boman,  299. 

flame — ^Be-execution — Conveyance  Prerequisite — Jurisdiction. 

3.  Jurisdiction  to  decree  re-execution  of  a  lost  or  destroyed  deed 
presupposes  a  conveyance;  hence  where  a  deed  alleged  to  have  been 
fraudulently  obtained  and  destroyed  by  the  grantor  had  never  been 
accepted  by  the  grantee,  there  was  no  delivery,  and  therefore  no 
conveyance,  and  judgment  denying  the  relief  prayed  for  was  proper. 
Jacobson  v.  Boman,  299. 

Recordation — Property  Bight. 

4.  The  right  of  the  owner  of  real  property  to  have  his  evidence  of 
title  appear  properly  upon  the  record  is  a  substantial  property  right 
recogniied  by  the  law.—Jaeobson  v.  Boman,  299. 
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DEFAULT  JUDGMENTS* 
6ee  Judgments,  1-3,  5,  7. 

DEFEN5E& 

Assomption  of  liA — ^When  defense  not  available, — see  Personal  InjoriesL 
18.   ' 

Cantribntory  negligence— Partial  defense— Must  be  pleaded, — see   Plead- 
ing and  Praetiee,  7. 

Truth  of  alleged  alanderooa  statement, — see  Slander,  1* 


DEMUBBEB. 
Order  sustaining— Bemedies, — see  Pleading  and  Praetieo,  19* 


DEPUTIES. 

Appointment    of    earetaker    of    attached    property    by    deputy    ihertif- 
Liability  for  eompensation, — ^see  Sheriffs,  1,  £• 

Special  assessors    Compensation, — see  Counties,  1« 

DISBABMENT. 
See  Attorney  and   Client,   1. 

DISCBETION. 

County    commissioners — Powers    involving     discretion    nondelegable,- 
Cbunty  CommissioneTs,  2,  3. 

Deposition  of  costs  in  action  to  quiet  title  where  both  parties  are  partially 
successful, — see  Costs,  6. 

New  trial — ^Insufficiency  of  evidence, — see  New  Trial,  1. 

Beopening  case, — see  Pleading  and  Practice,  1. 

Submission  of  special  interrogatories, — see  Special  Interrogatories^  L 


DISMISSAL. 

Of  oomplaint — Commingling  causes  of  action — ^Failure  to  separately  state 
and  number, — see  Pleading  and  Practice,  10. 

Of  proceedings  under  Search  and  Seizure  Act  (Laws  of  1917,  Chap.  143), 
when  proper, — see  Intoxicating  Liquors,  8. 


DISTBICT   COUBTS. 

Judges — Increase    of    saleries — Constitutional     limitations, — see     Officers, 
1-3. 

Judges — ^Bemarks   during   trial — May   constitute    cause   for   new   trial, — 
see  Criminal  Law,  33. 

Must  disregard  procedural  irregularities, — see  Pleading  and  Practice,  22. 

Annulment   of  Marriage — ^Power  of  District  Court  to  Grant  Temporary 
Alimony. 

1.  Held,  that  though  the  district  ooort  has  no  statutory  authority  to 
do  so,  it  may,  under  its  equity  jurisdiction  in  such  matters,  grant 
temporary  alimony,  attorney's  fees  and  suit  money  to  the  wife  in  a 
suit  by  the  husband  for  the  annulment  of  the  marriage  on  the 
ground  of  her  physical  incapacity,  such  power  continuing  during  the 
pendency  of  the  stiit  in  the  district  court  or  in  the  supreme  court 
on  appeal. — State  ex  reL  Wooten  v.  District  Court,  517. 
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BROUGHT. 

Imie  of  eonntj  boncis — Management   of   fand — ^Powers  of  counter  eom- 
miflsioners, — see  County  Commissioners,  3. 

ELECTION. 

Bffeet  of  failnre  to  move  that  state  elect  upon  whioh  one  of  a  number 
of  offensei  it  relied, — see  Criminal  Law,   15. 


ELBCTIONa 
Illegal  Votes — ST^ideneo. 

1.  Where  it  appears  in  an  election  contest  that  a  voter  was  not  a 
legal  one,  any  person  with  the  requisite  knowledge  may  testify  as  to 
the  person  for  whom  he  voted. — Gervais  v.  Bolfe,  209. 

Same — Circumstantial  Evidence. 

2.  Where  it  does  not  appear  from  direct  testimony  for  what  can^ 
didate  an  unqualified  voter  voted,  the  fact  may  be  ^own  by  circum- 
stantial evidence. — Gerrais  y.  Bolfe,  209. 

Same — Evidence. 

3.  A  voter  who  does  not  remember  for  whom  he  voted  may  be  asked 
for  whom  he  intended  to  vote,  as  a  circumstance  tending  to  raise  a 
presumption  for  whom  he  did  vote. — Gervais  v.  Bolfe,  209. 

Same — Evidence — Admissibility. 

4.  An  unqualified  voter  who  could  not  read  or  write  English  was 
properly  x>ermitted  to  testify  that  one  of  the  election  judges  read  the 
names  on  the  ballot  to  him;  that  whenever  the  name  of  a  candidate 
for  whom  he  wished  to  vote  was  read,  he  placed  a  cross  before  the 
name;  that  he  wanted  to  vote  for  contestant;  that  the  election  judge 
told  him  where  to  place  the  mark,  and  that  he  voted  for  contestant. 
Gervais  v.  Bolfe,  209. 

Same — Apportionment   Between  Contestant  and  Contestee — When  Proper. 

5.  Where  it  was  impossible  for  the  trial  court  in  an  election  contest 
to  determine  from  the  evidence  for  whom  alleged  illegal  votes  had 
been  cast,  its  action  in  apportioning  them  under  the  rule  approved 
in  Heyfron  v.  Mahoney,  9  Mont.  497,  was  proper. — Gervais  t.  Bolfe, 
209. 

Oontest — ^Burden  of  Ptoof. 

€.  The  certificate  of  election  in  the  hands  of  respondent  was  prima 
facie  evidence  of  his  right  to  the  office  in  contest,  and  appellant  had 
the  burden  of  proving  that  respondent  received  a  sufficient  number  of 
illegal  votes  charged  by  him  to  have  been  cast,  to  change  the  result. 
Ger\'ais  v.  Bolfe,  209. 

Same — Costs — >When  not   Becoverable. 

7.  Where  contestee  in  an  election  contest  did  not  file  his  memo* 
randum  of  costs  until  ten  days  after  the  court's  findings  had  been 
filed,  it  was  properly  stricken  from  the  files. — Gervais  v.  Bolfe,  209. 

Constitution — Eeferendum  Petition — Number  of  Signatures  Bcquired. 

8.  Under  the  amendment  to  section  1  of  article  V  of  the  Constitu- 
tion, a  petition  for  referendum  to  be  effective  must  be  signed  by 
five  per  cent  of  all  the  legal  voters  of  the  state,  and  each  of  two- 
fifths  of  all  the  counties  must  furnish  as  signers  five  per  cent  of  the 
legal  (oters  of  that  county;  if  then  the  whole  number  from  those 
eounties  does  not  make  the  required  five  per  cent,  the  petition  may 
be  rendered  effective  by  a  sufficient  number  of  signers  from  other 
eounties  to  supply  the  deficiency. — State  ez  rel.  Gleason  v.  Stewart. 
897. 
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Same — ^Keferenaum — StwpenBion  of  Act — Number  of  Signatures  Required. 

9.  Heldt  on  mandanw8y  that  where  suspension  of  a  legislative  Act 
pending  submission  thereof  to  a  vote  of  the  people  is  sought  through 
the  medium  of  a  referendum,  the  petition  must  be  signed  by  fifteen 
per  cent  of  the  legal  voters  of  a  majority  of  the  whole  number  of 
counties  of  the  state, — not  by  fifteen  per  cent  of  all  the  legal  voters 
of  the  state.— State  ex  rel.  Gleason  y.  Stewart,  397. 

•Legal  Voter"— Definition. 

10.  A  legal  voter,  possessing  the  qualifications  of  citizenship,  age, 
residence,  etc,  is  one  who  has  registered. — State  ez  rel.  Gleason  ▼. 
Stewart,   397. 

Befereodum — County    Qerk — Certifying    List    of    Legal    Voters — ^Invalid 
Provision. 

11.  Held,  that  the  provision  of  section  108,  Revised  Codes,  requiring 
county  clerks  to  compare  the  signatures  on  a  petition  for  referen- 
dum with  their  signatures  on  the  registration  books  and  blanks  for 
the  preceding  general  election  and  certify  them  to  the  secretary  of 
state  as  legal  voters,  is  invalid  as  excluding  all  persons  who  had 
become  leg^  voters  in  the  interim  between  the  last  general  election 
and    the   time    of   signing   such   petition. — State   ex   reL   Gleason    ▼. 

I        Stewart,  397. 

flame — Constitution — County  Clerk — Irregularity  in  Certifying  Number  of 
Legal  Voters — Effect* 

12.  A  legal  voter  cannot  be  prevented  from  exercising  his  constitu- 
tional privilege  of  signing  a  referendum  petition  looking  to  the  sus- 
pension of  an  Act  of  the  legislature,  by  a  showing  that  a  county 
clerk  had  not  technically  pursued  the  direction  of  the  statute  in  as- 
certaining the  number  of  legal  voters  of  his  county  entitled  to  sign 
the  petition. — State  ex  rel.  Gleason  v.  Stewart,  397. 

Indebtedness — Special  Elections— Notice — Sufficiency. 

13.  A  special  election  called  under  the  provisions  of  Chapter  8, 
EMra.  Session,  Laws  of  1919,  to  determine  whether  indebtedness 
should  be  incurred  by  a  county  to  aid  drought  sufferers,  held  on  appli- 
cation for  injunction,  not  to  have  been  invalidated  by  failure  to  iK)flt 
the  required  notice  in  certain  precincts  owing  to  the  interruption  of 
the  mail  and  impassability  of  the  roads  caused  by  a  storm,  where 
the  electors  had  been  advised  of  the  election  through  the  medium  of 
newspapers,  where  fraud  was  not  charged,  the  number  of  electors 
voting  greatly  exceeding  the  number  of  votes  cast  at  a  preceding 
election  held  for  the  same  purpose  at  which  the  proposition  was 
defeated,  and  in  view  of  the  provision  of  the  Act  that  failure  to 
give  notice  should  not  invalidate  an  election  if  there  was  a  sub- 
stantial compliance  with  the  requirements  of  the  statute  in  other 
respects.— State  ex  rel.  Nelson  v.  Timmons,  602. 

ELECTRICITY. 
See   Contracts,    5-14. 

EMINENT   DOMAIN. 

Bailroads — ^Vendor  and  Purchaser — Who   Entitled  to  Damages 

1.  Where  land  is  taken  by  a  railroad  company  under  its  power  of 
eminent  domain,  the  right  to  compensation  for  damages  accrues  to 
the  owner  at  once,  and  docs  not  pass  to  a  subsequent  purchaser  by 
the  mere  conveyance  of  the  land. — Smith  v.  Northern  Pacific  Ry.  Co., 
14. 


648  Estates  op  Deceased  Persons. 

Bailroad  Right   of  Waj — General   Neighborhood   Benefits — ETridenee — In- 
admiuibilitx. 

2.  Where  land  ia  taken  by  a  railroad  company  tor  right  of  way 
pnrpoeeSy  general  neighborhood  benefits  resnlting  to  the  owner  in 
oonunon  with  others  from  the  eonstruetion  of  the  road,  the  bailding 
of  a  depot,  elevator,  etc.,  but  not  peculiar  or  special  to  himself,  may 
not  be  set  off  against  the  damages  resulting  to  him  from  the  taking 
of  the  land;  hence  evidence  of  such  general  benefits  waa  properly 
excluded. — OaOatin  Valley  Elee.  By.  y.  Nieble,  27. 

Damages — Computation. 

3.  Under  section  7342,  Bevised  Godea,  damages  suffered  l^  the 
owner  of  land  taken  by  condemnation  proceedings  for  a  railroad 
right  of  way  must  be  computed  as  of  the  day  of  tiie  smnmonB. — 
QaUatin  VaUey  Elec.  By.  v.  Nieble,  27. 

Judgment — Compound  Interest. 

4.  A  judgment  in  condemnation  proceedings  arrived  at  by  deduct* 
ing  from  the  amount  awarded  to  the  owner  of  the  land  taken  the 
sum  paid  into  court  at  the  time  the  plaintiff  railroad  company  was 
let  into  possession,  computing  interest  upon  the  balance  so  ascer- 
tained from  that  date  to  the  date  of  entry  of  judgment  and  adding 
it  to  such  balance,  the  sum  total  to  bear  interest  at  eight  per  cent 
per  annum  until  paid,  was  not  objectionable  as  allowing  compound 
interest.--Gallatin  Valley   Elec.  By.  v.   Nieble,   27. 

Offers  Made  to  Owner — Evidence — Harmless  Error. 

5.  Error  in  permitting  the  husband  of  defendant  in  condemnation 
proceedings  to  testify  that  an  offer  of  $125  per  acre  of  the  land  in 
question  had  been  made,  held  to  have  been  rendered  harmless  by  an  in- 
struction to  the  jury  not  to  consider  any  evidence  of  offers  made  and 
refused  at  any  time. — Gallatin  Valley  Elee.  By.  v.  Nieble,  27. 

EMPLOYEBS'  LIABILITy  ACT. 
See  Personal  Injuries,  IB,  14. 

EQUITY. 
Findings,-— see  Rndings,  1,  2. 
Jury  trial, — see  Jury,  3. 
Be-ezeeution  of  lost  deed, — see  Deeds,  1-3. 


ESCBOWB. 
See  Beal  Property,  1. 

ESTiVI^ES    OF    DECEASED    PEBSONa 

Ezeeutors  and  Administrators — Claim  Against  Estate — Actios  on  Claim — • 
Witnesses — Competency. 

1.  An  attorney  is  competent  to  testify  in  his  action  against  an  ad- 
ministrator  to  recover  fees  for  services  rendered  the  estate  as  to 
transactions  between  himself  and  the  decedent,  the  district  court 
being  granted  discretion  by  section  7891,  Bevised  Codes,  to  permit 
such  testimony  when,  without  it,  injustice  will  be  done,  and  qualified 
to  verify  his  claim  against  the  estate. — Harwood  v.  Scott,  Admz.,  83. 

Same — Disallowance  of  Claim — Action — Complaint. 

2.  Where  a  claim  against  an  estate  is  disallowed  by  the  executor  or 
administrator,  tho  suit  brought  by  the  claimant  must  be  upon  the 
identical  claim  presented  for  payment. — Harwood  v.  Scott,  Admx., 
83. 
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Same — Pfeeentation  of  Claim — Sufficieney. 

3.  If  the  presentation  of  a  claim  against  an  estate,  wliich  was  re- 
jected, advised  the  executor  or  administrator  of  itiB  nature,  of  the 
amount  claimed,  and  was  explicit  enough  to  bar  another  action  on 
the  same  demand,  it  was  sufficient;  an  observance  of  the  technical 
rules  of  pleading  not  being  required. — Harwood  v.  Scott,  Admx.,  83. 

Same — Presentation  of  Claim — ^Complaint — ^Variance— What  Does  not  Con- 
stitute. 

4.  Where  the  only  difference  between  a  claim  presented  to  and  re* 
jected  by  an  administrator,  and  the  complaint  in  an  action  on  the 
rejected  claim,  was  one  of  phraseology  and  not  of  substance,  the 
Strict  court  was  not  warranted  in  dismissing  the  action  on  the 
ground  of  fatal  variance  between  the  claim  and  the  pleading. — 
Harwood  ▼.  Scott,  Admx.,  83. 

8ame — Settlement  of  Accounts — Becord  on  Appeal. 

5.  The  record  on  aippeal  from  an  order  settling  the  final  account  of 
an  executor  which  contained  the  papers  used  at  the  hearing  properly 
authenticated  by  the  clerk  of  the  court  was  sufficient,  it  not  being 
necessary  to  bring  up  the  whole  record  of  the  lower  court. — In  re 
Estate  of  Murphy,  273. 

Same— Becord  on  AppeaL 

6.  Errors  in  former  accounts  of  an  executor  are  not  open  for  re- 
view on  appeal  from  an  order  settling  a  subsequent  one;  hence  mat- 
ters pertaining  to  them  are  not  properly  a  part  of  the  record.-^ 
In  re  Dstate  of  Murphy,  273. 

Same — Appeal — ^"Party    Aggrieved." 

7.  A  son  and  heir  at  law  who  was  pecuniarily  an-d  materially  af- 
fected by  a  decree  settling  the  final  account  of  the  executor  and 
distributing  the  estate  was  a  ''party  aggrieved"  by,  or  a  person 
interested  in,  the  decree,  within  the  meaning  of  the  statute  allowing 
an  appeal  to  such  person  in  probate  matters. — In  re  Estate  of  Mur- 
phy, 273. 

Same — Appeal — Bes  Ad  judicata, 

8.  An  heir  who  permitted  the  will  of  his  father  to  be  probated 
without  contest,  accounts  of  the  executor  settled  and  allowed,  and 
partial  distribution  of  the  assets  made  without  timely  objection  or 
appeal,  was  foreclosed  from  attacking  such  proceedings  on  appeal 
from  an  order  settling  the  final  account  of  the  executor  and  making 
final  distribution. — In  re  Estate  of  Murphy,  273. 

9ame — Decree — Statute  of  Limitations. 

9.  On  the  expiration  of  one  year  within  which  a  will  after  probate 
may  be  contested,  as  provided  by  section  7407,  Revised  Codes,  which 
is  in  effect  a  statute  of  limitations  the  running  of  which  commences 
with  the  date  of  the  admission  of  the  will  to  probate,  the  probate 
becomes  final  and  is  not  open  to  either  direct  or  collateral  attack.-— 
In  re  Estate  of  Murphy,  273. 

Same — Attack  on  Will — Estoppel. 

10.  Where  the  probate  of  a  will  leaving  property  in  trust  was  not 
contested,  and  after  the  estate  had  been  administered  upon  under 
the  terms  of  the  will  and  all  of  the  property  was  out  of  the  hands 
of  the  executor,  appellant  was  estopped,  on  appeal  from  an  order 
settling  the  final  account  of  the  executor,  to  attack  the  provisions 
of  the  will  creating  the  trust. — In  re  Estate  of  Murphy,  273. 

Same — Confirming  Action  of  Executor — Harmless  Error. 

11.  Held,  that  the  action  of  the  district  court  confirming  that  of 
an  executor  in  turning  property  of  the  estate  in  his  charge  over  to 
testamentary  trustees  without  first  obtaining  an  order  of  distribution, 
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was  liannleflSi  it  appearing  that  tbe  executor  reported  his  action  t» 
the  court    which  thereafter  approved  it. — In  re  Estate  of  Murphy, 
273. 
Same — Distribution  of  Estate — Worthless  Note. 

12.  Where  all  debts,  bequests  and  payments  provided  for  under  a 
will  had  been  paid  and.  the  only  property  in  the  hands  of  the  ex- 
ecutor was  a  worthless  note,  which  was  disposed  of  by  the  decree  of 
final  distribution,  complaint  that  the  estate  was  not  ready  to  be 
closed,  that  the  property  had  not  been  distributed  and  that  the 
executor  should  not  have  been  discharged,  held  without  merit. — In 
re  Estate  of  Murphy,  273. 

ESTOPPEL. 

Probate  Prooeedings — Attack  on  Will. 

1.  Where  the  probate  of  a  will  leaving  property  in  trust  was  not 
contested,  and  after  the  estate  had  b^n  administered  upon  under 
the  terms  of  the  will  and  all  of  the  property  was  out  of  the  hands 
of  the  executor,  appellant  was  estopped,  on  appeal  from  an  order 
settling  the  final  account  of  the  executor,  to  attack  the  provisions  of 
the  will  creating  the  trust. — In  re  Estate  of  Murphy,  273. 

Mining  Claims — Belocation — Defective   Certificate    of    Location. 

2.  One  claiming  under  a  relocation  of  mining  ground  by  virtue  of  a 
prior  locator's  forfeiture  impliedly  admits  the  validity  of  the  prior 
location  and  is  estopped  to  assert  defects  in  the  certificate  of  loca* 
tion  to  quiet  title. — Heilman  v.  Loughrin,  380. 

Cities  and   Towns — Special  Improvements — Adjournment  of  Hearing. 

3.  A  property  owner  whose  right  to  protest  against  the  creation  of 
a  special  improvement  district  was  foreclosed  by  failure  to  act  within 
the  fifteen  days  prescribed  by  the  statute  could  not  complain  that 
the  council,  instead  of  hearing  the  protest  at  the  first  regular  meet- 
ing after  expiration  of  the  time  fixed,  heard  it  at  a  liUer  data- 
Harvey  V,  Town   of  Townsend,   407. 

EVIDENOEL 
See,  also,  CriminaJ  Law;  Witnesses. 

Eminent  Domain — Railroad  Right  of  Way — Oeneral  Neighborhood  Bene* 
fits — Evidence — Inadmissibility. 

1.  Where  land  is  taken  by  a  railroad  company  for  right  of  way 
purposes,  general  neighborhood  benefits  resulting  to  the  owner  in 
common  with  others  from  the  construction  of  the  road,  the  building 
of  a  depot,  elevator,  etc.,  but  not  peculiar  or  special  to  himself,  may 
not  be  set  off  against  the  damages  resulting  to  him  from  the  taking 
of  the  land;  hence  evidence  of  such  general  benefits  was  properly 
excluded. — Gallatin  Valley  Elec.  Ry.  v.  Nieble,  27. 

Same — Offers  Made  to  Owner — Evidence — Harmless  Error. 

2.  Error  in  permitting  the  husband  of  defendant  in  condemnation 
proceedings  to  testify   that  an   offer   of  $125   per  acre   of  the  land 

in  question  had  been  made,  held  to  have  been  rendered  harmless  by  an 
instruction  to  the  jury  not  to  consider  any  evidence  of  offers  made 
and  refused  at  any  time. — Gallatin  Valley  Elec.  Ry.  v.  Nieble,  27. 

E!zecutors    and    Administrators — ^Claini    Against    Estate — ^Attorney — Right 
to  Testify. 

3.  An  attorney  is  competent  to  testify  in  his  action  aqrainst  an 
administrator  to  recover  fees  for  services  rendered  the  estate,  $a  to 
transactions    between   himself    and    the    decedent,   the   district   eourt 
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being  granted  diseretion  by  section  7891,  Revised  0»de«»,  to  permit 
such  testimony  when,  without  it,  injustice  will  be  done,  and  qualified 
to  verify  his  claim  against  the  estate. — ^Harwood  v.  Scott,  Admx.,  83. 

Trial^-Priflki  Facie  Oose — Contradictory  Teetimony — OredibiKty. 

4.  Where  a  prima  facie  case  has  been  made,  contradictory  testi- 
mony does  not  necessarily  overcome  it,  but  may  amount  to  a  mere 
conflict  in  the  evidence,  the  ultimate  facts  to  be  determined  by 
court  or  jury. — State  v.   Nielsen,   187. 

Judicial  Notice. 

5.  Courts  will  take  judicial  notice  of  the  number  of  general  and 
primary  elections,  and  regular  and  special  sessions  of  the  legislature 
between  two  certain  dates. — State  ex  rel.  Goodman  v.  Stewart,  144. 

Personal  Injuries — 'Mortality  Table. 

6.  Mortality  tables  are  competent  evidence  to  aid  the  jury  in  de- 
termining the  probable  duration  of  the  life  of  an  injured  employee, 
and  may  be  used  to  aid  them,  by  comparing  his  earnings  before  and 
after  the  injury,  to  ascertain  the  amount  which  will  compensate  him 
fer  his  loss  by  reason  of  impairment  of  hia  earning  capacity. — 
Cornell  v.  Great  Northern  Ry.  Co.,  177. 

Same — ^Mortality  and  Annuity  Tables. 

7.  In  determining  the  amount  to  be  awarded  plaintiff  in  a  personal 
injury  action,  the  jury  must  be  left  to  exercise  their  discretion, 
unlimited  by  any  fixed  standard,  after  examining  the  facts  and  cir- 
cumstances of  the  case,  considering  annuity  and  mortality  tables,  etc, 
Cornell  v.  Great  Northern  Ry.  Co.,  177. 

Same — Mortality  Tables — Purpose  of  Introduction. 

8.  The  office  of  mortality  tables  in  a  personal  injury  ease  is  to 
furnish  the  jury  a  baeis  by  which  they  may  ascertain  the  present 
worth  of  the  several  sums  which,  but  for  the  injury,  would  have 
been  received  by  plaintiff  in  the  form  of  deferred  payments,  and 
the  earning  power  of  money  in  the  general  community  in  which  the 
injury  occurred;  they  can  only  serve  as  a  guide  in  determining  the 
amount  of  the  verdict  and  not  as  an  absolute  standard  by  which  to 
ftx  the  award. — Cornell  v.  Great  Northern  Ry.  Co.,  177. 

Same — Loss  of  Sight — Cost  of  Attendant — Evidence— When   Incompetent. 

9.  Evidence  that  it  would  cost  $100  a  month  to  provide  an  attend- 
ant for  a  blind  man,  held  incompetent  where  the  question  whether 
plaintiff,  where  sight,  though  impaired,  was  not  destroyed,  would  ever 
need  an  attendant  was  left  to  speculation  as  to  what  might  or  might 
not   occur   in   the   future. — Cornell   v.   Great   Northern   Ry.   Co.,   177. 

Same— Total  Blindness — Care   and   Attendance — When   Evidence   Admissi- 
ble. 

10.  Obiter:  In  a  case  in  which  the  plaintiff  has  become  totaUy 
blind  by  reason  of  the  injury  complained  of,  or  where  there  is 
evidence  tending  to  show  a  reasonable  probability  that  the  injury 
will  finally  produce  that  result,  the  jury  may,  in  assessing  the  dam- 
ages, take  into  consideration  the  fact .  that  he  will  need  care  and 
attention  by  others,  if  there  is  evidence  showing  with  reasonable 
certainty  that  such  need  will  arise  and  when  it  will  arise. — Cornell 
V.   Great   Northern  Ry.  Co.,   177. 

Election  Contest — Illegal  Votes. 

11.  Where  it  appears  in  an  election  contest  that  a  voter  was  not  a 
legal  one,  any  person  with  the  requisite  knowledge  may  testify  as 
to  the  person  for  whom  he  voted. — Gervais  v.  Rolfe,  209. 
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e — ^megal  Votes — Circumstantial   EMdence. 
1&     Where  it  does  not  appear  from  direct  testimony  for  what  canr 
didate  an  unqualified   voter  voted,   the   fact   may  be  shown  by  cir- 
eomstantial  evidence. — Gervais  ▼.  Bolfe,  209. 

Same — EyideDca-r-Admissibility. 

13.  A  voter  who  does  not  remember  for  whom  he  voted  may  ba 
asked  for  whom  he  intended  to  vote,  as  a  circumstance  tending  to 
raise  a  i^esamption  for  whom  he  did  vote. — Gervais  v.  Bolfe,  209. 

Game. 

14.  An  unqualified  voter  who  could  not  read  or  write  English  was 
f)iroperly  permitted  to  testify  that  one  of  the  election  judges  read  the 
names  on  the  ballot  to  him;  that  whenever  the  name  of  a  candidate 
for  whom  he  wished  to  vote  was  read,  he  placed  a  cross  before  the 
name;  that  he  wanted  to  vote  for  contestant;  that  the  election  judge 
told  him  where  to  place  the  mark,  and  that  he  voted  for  contestant. 
Gervais  v.  Bolfe,  209. 

6ame— Apportionment  Between  Contestant  and   Contestee— When   Proper. 

15.  Where  it  was  impossible  for  the  trial  court  in  an  election  con- 
test to  determine  from  the  evidence  for  whom  alleged  illegal  votes  had  been 
cast,  its  action  in  apportioning  them  under  the  nile  approved  in 
Heyfron  t.  Mahoney,  9  Mont.  497,  was  proper. — Gervais  v.  Bolfe, 
209. 

Forcible  Entry — Prima  Fade  Oase — Sufiiciency. 

16.  Where  one  in  possession,  of  a  dwelling-house,  while  temporarily 
absent,  leaves  the  doors  and  windows  securely  locked,  and  upon  his 
return  finds  an  intruder  therein,  without  his  consent,  the  circum- 
stances indicating  an  entry  by  forcing  or  breaking  open  the  windows 
or  doors,  a  showing  of  other  force  or  violence  is  not  necessary  to 
warrant  a  submission  of  a  cause  of  action  in  forcible  entry  to  the 
jury. — Sprinkle  v.  Anderson,  223. 

Bailroads — Livestock — Injury    or    Killing — FHma   Fade   Case    of    Negli- 
gence. 

17.  Proof  of  the  injury  or  killing  of  livestock  on  the  unfeneed 
portion  of  a  railroad  track  near  a  siding  or  spur  establishes  a  prima 
fade  case  of  negligenee  on  the  part  of  the  company,  notwithstand- 
ing the  provisions  of  section  4308,  Bevised  Oodea — ^Knep  v.  Chi* 
cago,  Milwaukee  &  St.  FIftuI  By.  Co.,  288. 

Work  and  Labor — Testimony  of  Unqualified   Nonexpert  Witness — ^Effect. 

18.  Where  plaintiff  in  an  action  on  quofntum  meru/it^  after  testify- 
ing to  an  express  a^eement  fixing  his  compensation,  stated  that 
the  sum  agreed  upon  was  the  reasonable  value  for  the  services  ren- 
dered, the  fact  that  he  did  so  without  first  technically  qualifying 
as  an  expert  witness  was  inconsequential. — ^Daly  v.  Kelley,  306. 

Sheriffs — ^Deputies — Appointment   of   Caretaker — Cross-examination. 

19.  Since  defendant  sheriff's  deputy  had  the  authority  to  appoint 
a  caretaker  for  attached  property  as  an  incident  to  his  duty  to 
attach  and  safely  keep  it,  a  question  on  cross-examination  whether 
this  was  the  first  caretaker  he  had  ever  appointed  was  not  im- 
proper.— ^Daly  V.  Kelley,  306. 

Criminal    Law — Cross-examination    of    Defendant — ^Waiver    of    Constitu- 
tional Privilege. 

20.  Where  defendant  in  a  criminal  prosecution  takes  the  stand  as  a 
witness  in  his  own  behalf,  and  testifies  that  he  did  not  eommit  the 
crime  imputed  to  him,  he  waives  his  constitutional  privilege,  and  can- 
not refuse  to  testify  to  any  facts  which  would  be  competent  evidence 
in  the  case   if  proved  by  other  witnesses. — State  v.  ftnith,  349. 
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Same— Croas-ezaminatioii  of  Defendant. 

21.  The  general  rule  that  crose-examination  must  be  eonilned  to 
matters  about  which  the  witness  has  been  examined  on  his  direct 
examination,  or  matters  connected  therewith  directly  or  indirectly, 
held  controlling  where  defendant  oifers  himself  as  a  witness,  though 
a  wide  latitude  in  the  examination  is  permissible. — State  ▼.  Smith, 
349. 

Party  Cannot  Make  Out  Case  on  Orosft-examination. 

2r2.  Under  pretense  of  cross-examination  of  a  witness  of  his  adver- 
sary, a  party  cannot  make  out  his  own  case. — State  ▼.  Smith,  349. 

Criminal   Law — Cross-examination    of   Defendant — Impeachment — Error. 

23.  Where,  after  defendant,  charged  with  sedition,  had  testified  in 
his  own  behalf  simply  denying  that  he  made  the  utterances  testified 
to  by  the  state's  witnesses,  the  county  attorney  cross-examined  him 
in  the  manner  of  laying  the  foundation  for  impeachment,  as  to  other 
seditious  language  not  charged  in  the  information  nor  inquired  into 
in  the  state's  case  in  chief,  he  made  him  his  own  witness  and  was 
bound  by  his  answers,  and  in  thereafter  permitting  him  to  be  im- 
peached the  court  committed  error. — State  y.  Smith,  849. 

Same — Hearsay  Testimony. 

24.  The  testimony  of  a  witness,  fixing  a  date  by  means  of  an  entry 
made  by  his  wife  in  a  diary  kept  by  her,  was  hearsay  and  incom- 
petent.--nState  v.   Smith,   349. 

Promissory  Notes — Failure  of  Consideration — ^Bvidence — Judgment-roll  in 
Previous  Action — Admissibility. 

25.  In  an  action  on  a  promissory  note,  a  judgment-roll  showing 
the  cancellation  of  a  contract  for  the  sale  of  land  and  recovery  of 
the  premises  by  the  seller  was  evidence  of  failure  of  eonsideratiou 
for  the  note  given  in  payment,  and  if  a  bank  suing  on  the  note 
took  it  with  knowledge  of  the  failure  of  consideration  and  held  it 
subject  to  the  defense  set  up,  admission  of  the  roll  in  evidence  was 
proper. — First  National  Bank  of  Lewistown  v.  Wilson,  384. 

C&ties  and  Towns— Special  Improvements — Overruling  of  Protests— What 
Sufficient  Evidence. 

26.  Where  the  record  showed  a  protest  to  a  proposed  special  im- 
provement, and  that  after  hearing  it  the  resolution  was  passed  and 
approved  by  the  mayor,  the  action  of  the  council  was  sufficient  evi- 
dence that  the  protest  was  overruled. — Harvey  v.  Town  of  Townsend, 
407. 

Yraud — Sale   of  Farm   Lands — ^Value — Evidence — Admissibility. 

27.  Where  land  and  personal  property  had  been  sold  together  for  a 
lump  sum,  and  the  buyer  brought  suit  for  damages  for  fraudulent 
representations  with  reference  to  the  land  only,  testimony  concern- 
ing the  value  of  the  personal  property  was  admissible  to  arrive  at 
the  contract  price  of  the  land. — Koch  v.  Rhodes,  447. 

Same— Crops    Produced — Fraudulent    Statement    of    Fact — Evidence — Ad- 
missibility. 

28.  A  statement  alleged  to  have  been  nmde  by  defendant  for  the 
purpose  of  inducing  plaintiff  to  buy  agricultural  land,  that  he  (de- 
fendant) had  never  cut  less  than  200  tons  of  hay  and  had  cut  more, 
was  not  a  mere  expression  of  opinion  but  a  statement  of  fact  and  as 
such  admissible  in  evidence. — ^Koeh  v.  Bhodes,  447. 

Same — Evidence — Admissibility. 

29.  To  prove  the  falsity  of  the  statement  referred  to  in  paragraph 
28  above,  plaintiff  was  rightly  permitted  to  show .  that  the  land^ 
though  properly  cultivated,  produced  but  fifty  tons  of  hay  in  what 
was  deemed  «  very  good  year  for  hay. — ^Koch  ▼.  Bhodes.  447. 
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Same — ^LaHtiide  of  PVoof  Permissible. 

30.  Where  fraud  is  alleged,  great  latitade  of  proof  if  allowed,  and 
every  fact  or  circumstance  from  which  a  legal  inference  of  fraud 
may  be  drawn  is  admissible. — ^Koch  y.  Rhodes,  447. 

Same — False    Bepresentations — Knowledge    in    Vendor — Evidence — Admis- 
sibilitj. 

81.  Statements  made  to  a  third  person  by  defendant  in  attempting 
to  secure  a  loan  for  plaintiff  about  the  time  the  contract  of  sale 
between  the  parties  was  made,  tending  to  show  that  he  knew  that 
representations  he  had-  made  to  plaintiff  were  false,  were  admissible, 
the  fact  that  he  acted  as  agent  of  plaintiff  not  rendering  them  in- 
admissible.— ^Koch  V.  Bhodes,  447. 

Same — Varying  Terms  of  Writing — Parol   Evidence — Admissibility. 

32.  Where  land  was  described  by  government  subdivisions  in  the 
contract  of  sale,  without  reference  to  the  number  of  acres  embraced 
in  the  tract,  evidence  of  oral  representations  made  to  the  buyer  by 
the  seller,  prior  to  its  execution,  that  it  contained  a  greater  acreage 
than  it  actually  did,  was  admissible  for  the  purpose  of  showing  fraud 
in  the  inception  of  the  contract,  and  was  not  objectionable  as  vary- 
ing the  terms  of  the  writing. — Koch  v.  Bhodes,  447. 

{Assault — Police    Officer    Making    Arrest — Concealed    Weapons    Statute — 
Negativing   Exception. 

33.  Where  a  police  officer's  defense  in  a  prosecution  for  assault  was 
that  he  struck  the  prosecuting  witness  on  meeting  with  resistance 
while  attempting  to  arrest  him  for  carrying  a  concealed  weapon,  it 
was  not  necessary  for  him  to  negative  the  exception  contained  in 
the  concealed  weapon  statute  as  to  permit  to  carry  a  weapon. — 
State  V.  Prlja,  461. 

Same — Concealed  Weapons — Cross-examination — Harmless  Error. 

84.  Refusal  to  permit  cross-examination  of  the  prosecuting  witness 
as  to  whether  he  had  a  permit  to  carry  a  revolver  and  whether  he 
knew  it  was  against  the  law  to  carry  one,  if  error,  held  harmless. 
State  v.  Prlja,  461. 

Same — ^Police  Officer  Carrying  Revolver  in  Oourtroom*— Harmless  Error. 

35.  A  police  officer  who  carried  a  gun  on  his  person  in  the  court- 
room while  on  trial  for  assault  was  not  in  a  position  to  complain  if 
prejudiced  by  the  county  attorney's  question  whether  he  felt  it  neces- 
sary to  there  carry  the  weapon,  and  the  court's  failure  to  rule  apon 
his  objection.^^tate  v.  Prlja,  461. 

Same — Appeal — Trial — Objection    to     Evidence — Question     Unanswered- 
Effect. 

36.  Where  a  question  to  which  appellant  made  objection  remained 
unanswered,  he  was  in  the  same  position  as  though  bis  objection  had 
been  sustained  and  not  entitled  to  complain. — State  v.  Prlja,  461. 

Criminal   Law — Conviction — Quantum   of   Proof   Necessary. 

37.  The  least  quantum  of  proof  upon  which  a  judgment  of  convic- 
tion can  be  made  to  rest  is  that  produced  by  evidence  sufficient  to 
establish  the  defendant's  guilt  beyond  a  reasonable  doubt. — State  v. 
Brooks,  430. 

Carriers — ^Livestock — Contract  of  Carriage — Ambiguity — ^Parol  Evidence. 
88.  Where  a  contract  of  carriage  of  livestock  provided  that  trans- 
portation should  be  had  to  a  named  station  in  another  state,  and 
from  thence  via  a  given  carrier  and  connections  "to  "  station, 
consigned  to  D.,  an  ambiguity  as  to  destination  existed  which  could 
be  explained  by  parol  testimony. — ^Parham  t.  Chicago,  M.  &  St.  P 
Ry.   Co.,  492. 


Evidence.  655 

Same — Livertock — Failure  to  Stop  and  Peed — Cnstom. 

39.  Where  a  contract  for  the  shipment  of  liyestoek  was  made  with 
reference  to  a  custom,  not  mentioned  therein,  to  stop  oyer  at  a  cer- 
tain point  for  feeding,  proof  of  the  custom  was  admissible  for 
the  purpose  of  ascertaining  the  intent  or  understanding  of  the  par- 
ties, and  was  not  objectionable  as  tending  to  vary  by  parol  the  terms 
of  the  writing.— Parham  ▼.  Chicago,  M.  &  St.  F.  E7.  Cb.,  492. 

Custom. 

40.  While  usage  or  custom  cannot  make  a  contract  where  none  has 
been  made,  general  usage  affecting  any  branch  of  business  furnishes 
good  evidence  of  what  is  regarded  as  right  and  reasonable  in  the 
premises. — Parham  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  492. 

Carrier  and   Shipper — Notice   of    Claim    of  Loss — Secondary    Evidence — 
Harmless   Error. 

41.  Where  there  was  valid  proof  of  service  of  notice  of  claim  for 
loss  on  the  connecting  carrier  within  the  time  fixed  by  the  contract 

I  of  carriage,  error  in   admitting  secondary  evidence  thereof,   without 

I  demand   on   defendant  to  produce   the  original,  was  not  prejudicial. 

Parham  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  492. 

I  Mortgages — Action  to  Compel  Release — Intention  of  •Parties — Parol  Bvi- 

I  dence — Admissibility. 

42.  In  an  action  seeking  the  release  of  a  mortgage,  parol  evidence 
was  admissible  to  show  that  in  addition  to  the  sum  of  money  men- 
tioned in  it  as  being  secured  by  it,  it  was  intended  to  secure  future 
advances  by  the  mortgagee  to  the  mortgagor,  as  well  as  to  secure 
defendant  company's  president  against  personal  liability  on  a  prom- 
issory note  made  to  a  third  person  for  the  benefit  of  the  mortgagor. 
Noyes  Estate  v.  Granite- Alaska  Co.,  511. 

Homicide — Eye-witness — When    State    not    Obliged  to  CalL 

43.  In  a  prosecution  for  homicide,  where  the  only  eye-witness  was 
a  brother  of  the  defendant,  and  an  accomplice  though  not  jointly 
charged,  whose  name  had  been  indorsed  on  the  information,  refusal 
to  grant  a  motion  to  require  the  state  to  place  such  vntness  upon 
the  stand,  held  not  error,  the  court  being  advised  by  the  county 
attorney  that,  if  called,  the  vntness  would  by  false  swearing  and 
the  concealment  of  material  facts  injure  the  state's  case.— State  ?• 
Vandcrvoort,    540. 

Sedition — Defense — Intent — Improper  Refusal  of  Offer  of  Proof. 

44.  Held,  that  conviction  for  publishing  a  seditious  article  could  be 
had  only  if  the  act  was  deliberately  or  intentionally  committed,  and 
that  it  was  therefore  error  to  exclude  an  offer  of  proof  that  defend- 
ant, ae  vice-president  of  a  publishing  company,  did  not  intend  to 
publish  the  article,  i.  e.,  that  it  was  published  without  his  knowledge 
or  against  his  express  command,  or  through  the  negligence  of  an 
employee, — ^the  testimony  to  be  weighed  against  the  disputable  pre- 
sumption of  intent  arising  from  the  commission  of  the  act. — State 
Y.  Smith,  568. 

€kme — Stenographer   Reading   from    Transcript — ^When   Proper. 

45.  Where  a  stenographer  is  called  as  a  witness,  the  better  practice 
is  to  have  him  read  from  his  notes,  although  he  may  be  permitted 
to  read  from  the  transcript  thereof,  if  a  sufficient  foundation  has 
been  laid  establishing  hie  ability  and  accuracy,  a  liberal  cross- 
examination  being  permitted  in  this   respect. — State   v.  Smith,  563. 

Same — Evidence — Admissions — When  not  Admissible. 

46.  Testimony  in  which  defendant  admitted  responsibility  for  pub- 
lishing an  article  of  a  date  different  from  the  one  charged  in  the 
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informatioii  m  seditious  should  have  been  strieken,  In  Tfevr  of  an 
erroneous  instruction  to  the  jury  that  the  crime  charged  was  com- 
plete if  defendant  had  published  any  seditious  language  between  tw<^ 
giyen  dates. — State  ▼.  Smith ,  563. 

Same—Witnesses— Former  Conyiction  of  Felony — Cross-examination. 

47.  A  witness  may  properly  be  required  under  section  8907,  Bevised 
Codes,  to  answer  the  question,  on  cross-examination,  if  he  had  not 
been  convicted  of  a  felony.— 43tate  t.  Smith,  563. 

Same— 'Newspaper  Publication — Circulation. 

48.  Evidence  of  the  extent  of  the  circulation  of  a  daily  newapaper 
was  not  evidence  of  its  circulation  at  a  date  a  month  previoiis  when 
it  was  a  weekly.— State  v.  Smith,  563. 

Same — Place  of  Crime — ^Jurisdiction. 

49.  Under  section  16,  Article  III,  of  the  Oon«titution,  pxoof  of  the 
charge  that  defendant  published  the  seditious  article  mentioned 
therein,  in  a  certain  county  was  indispensable  to  give  the  district 
court  of  such  county  jurisdiction  to  try  the  cause.— State  ▼•  Smith,. 
563. 

Same — Publication    of    Seditious    Article — Evidence— InsuiBcieney. 

50.  Held,  that  where  the  only  evidence  of  a  publication  of  alleged 
seditious  language  calculated  to  incite  or  inflame  resistance  to  the 
Montana  Council  of  Defense  consisted  of  the  testimony  of  a  member 
of  the  council  to  the  effect  that  he  as  a  subscriber  received  a  copy 
of  the  paper  containing  the  article  through  the  mail  and  that  he 
read  it,  it  was  insufficient,  in  the  absence  of  further  testimony  Unit 
the  article  was  made  known  to  any  person  other  than  such  member 
of  said  council,  to  show  a  publication  the  effect  of  which  was  likely 
to  incite  or  inflame  resistance  to  the  council,  or  to  prove  the  offense 
eharged  in  the  information.— State  v.  Smith,  563. 

EXCESSIVE  VERDICTS. 
See  Verdicts,  1,  2,  4. 

EXECUTORS   AND   ADMINISTRATORa 
See   ElBtates   of   Deceased   Persons, 

FENCES, 
Injniy  to  liyestock, — see  Railroads,  1-S. 

FINDINGS. 
Of  referee — ^When  conclusive, — see  Referees,  1. 

When  Conclusive. 

1.  The  findings  of  the  district  court  in  equity  cases  will  never  be 
reversed,  except  where  the  evidence  clearly  preponderates  against 
them. — Bosanatz  v.  Ostronich,  197;  Heilman  v.  Loughrin,  380. 

Equity — Jury    TriaL 

2.  In  an  equity  case  the  trial  judge  may,  but  is  not  bound  to^  call 
a  jury;  where  a  jury  is  called,  he  may  disregard  their  findings  and 
substitute  his  own. — ^Bosanatx  ▼.  Ostronich,  1^7. 

FIRE    DEPARTMENT. 

Removal  of  diief — Charges — Evidence — Sufficiency, — see  Cities  and  Towns, 
1-4. 
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POBCIBLEI   ETNTBT. 
"Breaking**  Op«ii — SufBeieney  of  Complaint. 

1.  Held,  in  an  action  in  forcible  entry,  that  aa  allegation  of  th» 
complaint  that  though  the  doors  and  windows  of  the  dwelling  in 
question  had  been  securely  fastened,  defendant  forced  open  the  doors 
and  windows  and  entered  the  dwelling,  etc,,  was  sufficient  to  con- 
stitute a  ''breaking"  open  of  the  doors  and  windows,  under  section. 
7269,  subdivision  1,  Bevised  Codes.— Sprinkle  v.  Anderson,  223. 

Prima  Facie  Case — Sufficiency. 

2.  Where  one  in  possession  of  a  dwelling-house,  while  temporarily 
absent,  leaves  the  doors  and  windows  securely  locked,  and  upon  his 
return  finds  an  intruder  therein,  without  his  consent,  the  circum- 
stances indicating  an  entry  by  forcing  or  breaking  open  the  windows 
or  doors,  a  showing  of  other  force  or  violence  is  not  necessary  to 
warrant  a  submission  of  a  cause  of  action  in  forcible  entry  to  tho 
jury.— 4g^prinkle  v.  Anderson,  223. 

FBAUD. 

Beal  Property — Beconveyance — Complaint — Coring  Defect  by  Answer. 

1.  ^  a  suit  for  a  reconveyance  of  land  on  the  ground  of  frauds 
failure  of  the  complaint  to  allege  that  the  persons  making  tho 
fraudulent  representations  were  acting  for  defendants  (corpora- 
tions) was  cured  by  an  allegation  in  the  answer  in  effect  asserting 
that  the  transaction  was  had  in  connection  with  the  purchase. — 
Kummrow  v.  Bank  of  Fergus  County,  390. 

Same — Failure  to  Bead  Instrument — Complaint — Sufficienc>. 

2.  Where  a  woman,  unable  to  read  or  write  the  ETnglish  language^ 
who  charged  in  her  complaint  that  on  making  final  proof  on  a 
desert  land  entry  she  was  induced  by  the  United  States  eommis- 
eioner  before  whom  proof  was  made,  uid  a  member  of  a  firm  (sub- 
sequently formed  into  a  corporation),  that  it  was  necessary  for  her 
to  sign,  and  she  did  sign,  a  water  right  location  notice  in  order  to 
acquire  title  to  the  lands,  whereas  the  writing  was  a  warranty  deed, 
her  failure  to  have  the  paper  read  and  explained  to  her  by  some 
disinterested  person  did  not  bar  her  from  seeking  the  relief  de- 
manded and  dismissal  of  the  action  was  error. — ^Kununrow  v.  Bank 
of  Fergus  County,  390. 

Same — Grantee  Liable  to  Qrantor  for  Conveyance  to  Third  Person  After 
Demand  for  Beconveyance. 

8.  Where  a  deed  alleged  to  have  been  fraudulently  secured  from  the 
owner  was  made  to  a  bank  as  security  for  a  debt  owing  to  it  from 
the  purchaser,  and  the  seller  upon  learning  of  the  fraud  demanded  a 
reconveyance  from  the  bank,  which,  instei^  of  doing  so,  conveyed  to 
the  purchaser,  it  did  so  at  its  peril  and  could  not  escape  liability  on 
the  ground  that  concededly  no  fraud  was  practiced  by  it  on  the 
seller  in  the  original  transaction. — ^Kummrow  v.  Bank  of  Fergus 
County,  390. 

Sale    of   Farm   Lands — Value — Evidence— Admissibility. 

4.  Where  land  and  personal  property  had  been  sold  together  for  a 
lump  sum,  and  the  buyer  brought  suit  for  damages  for  fraudulent 
representations  with  reference  to  the  land  only,  testimony  concern- 
ing the  value  of  the  personal  property  was  admissible  to  arrive  at 
the  contract  price  of  the  land. — Koch  v.  Bhodes,  447. 

Same— Crops    Produced — ^Fraudulent   Statement    of    Fact — ^Evidence — Ad 
missibility. 

5.  A  statement  alleged  to  have  been  made  by  defendant  for  the 
purpose  of  inducing  plaintiff  to  buy  agricultural  land,  that  he   (de- 
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fendant)  liad  never  cut  less  than  200  tons  af  hsLj  and  had  ent  more, 
was  not  a  mere  expression  of  opinion  but  a  statement  of  fact  and  as 
such  admissible  in  evidence. — Koch  y.  Rhodes,  447. 

Evidence — Admissibility. 

6.  To  prove  the  falsitj  of  the  statement  referred  to  in  paraprraph 
5  above,  plaintiff  was  rightly  permitted  to  ehow  that  the  land, 
though  properly  cultivated,  produced  but  fifty  tons  of  hay  in  what 
was  deemed  a  very  good  year  for  hay. — Koch  v.  Rhodes,  447. 

Latitude  of  FVoof  Permissible. 

7.  Where  fraud  is  alleged,  great  latitude  of  proof  is  allowed,  and 
every  fact  or  circumstance  from  which  a  legal  inference  of  fraud 
may  be  drawn  is  admissible. — ^Koeh  v.  Rhodes,  447. 

Same — False    Representations — Knowledge    in    Vendor — EVidenee — Admia- 
sibility. 

8.  Statements  made  to  a  third  person  by  defendant  in  attempting 
to  secure  a  loan  for  plaintiff  about  the  time  the  contract  of  sale 
between  the  parties  was  made,  tending  to  show  that  he  knew  that 
representations  he  had  made  to  plaintiff  were  false,  were  admissible, 
the  fact  that  he  acted  as  agent  of  plaintiff  not  rendering  them  in- 
admissible.— Koch  V.  Rhodes,  447. 

Same — ^When  Vendee  may  Rely  on  Fraudulent  Representations. 

9.  While  one  intending  to  buy  has  no  right  to  rely  on  representa- 
tions as  to  condition,  quality,  or  character  of  property  where  the 
parties  stand  on  an  equal  footing,  the  contrary  is  true  where  the 
parties  have  not  equal  knowledge,  and  he  to  whom  the  representa- 
tions are  made  has  no  opportunity  to  examine  the  property,  or  where 
he  is  fraudulently  induced  to  forego  investigation. — ^Koch  ▼.  Rhodes, 
447. 

Same — Case  at  Bar. 

10.  Held,  under  the  above  rule,  that  plaintiff  was  warranted  in  ac- 
cepting defendant's  representations  as  to  the  physical  condition  of 
the  surface  of  a  meadow  where  the  farmer  was  advised  by  the  latter 
that  it  would  be  impossible  to  inspect  it  without  the  use  of  rubber 
boots  and  that  none  were  available,  and  as  to  the  character  of  land 
lying  across  a  river,  upon  defendant's  false  assertion  that  he  had  no 
boat  at  hand  to  make  inspection  possible. — ^Koch  v.  Rhodes,  447. 

flame— Caveat  Emptor— When  Rule  not  Applicable. 

11.  The  strict  rule  of  caveat  emptor  does  not  apply  where  fraud 
entered  into  the  transaction. — ^Koch  v.  Rhodes,  447. 

Same— Varying   Terms   of   Writing — Evidence— Admissibility. 

12.  Where  land  was  described  by  government  subdivisions  in  the 
contract  of  sale,  without  reference  to  the  number  af  acres  embraced 
in  the  tract,  evidence  of  oral  representations  made  to  the  buyer  by 
the  seller,  prior  to  its  execution,  that  it  contained  a  greater  acreage 
than  it  actually  did,  was  admissible  for  the  purpose  of  showing 
fraud  in  the  inception  of  the  contract,  and  was  not  objectionable  as 
varying  the  terms  of  the  writing. — Koch  v.  Rhodes,  447. 

tSamo— Remedies  of  Vendee. 

13.  A  party  who  has  been  fraudulently  induced  to  enter  into  a 
contract  may  either  rescind,  or  elect  to  carry  it  out  and  recover 
damages  suffered  by  reason  of  the  fraud,  unless  he  waives  such  right. 
Koch  V.  Rhodes,  447. 

Same — ^Bight  of  Action — ^Waiver — Intent. 

14.  By  the  affirmance  of  a  contract  one  may  waive  his  right  to 
rescind  as  well  as  his  right  of  action  for  damages  on  account  of 
fraud  practiced  upon  him  to  induce  him  to  enter  into  it,  but  it  is 
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onlj  vfhcn  the  intention  to  waive  is  clearlj  manifested  that  a 
waiver  will  be   declared. — Koch  v.  Rhodes,  i47. 

Same — What  Does   not   Constitute  Waiver. 

15.  Held,  that  plaintiff's  action  in  making  a  partial  payment  on 
the  purchase  price  of  the  land  under  an  alleged  fraudulent  contract, 
after  commencement  of  suit  for  damages,  did  not  amount  to  a  waiver 
of  his  right  to  recover,  where  he  notified  defendant  seller  that  the 
payment;  then  due,  was  made  without  waiver. — ^Koch  ▼•  Bhodes,  447. 

FBKE    SPETBCH    AND    FREE    PBESa 
6ee  Ck>nBtitution,  17|  18. 

GOODWILL. 
Kature  of  Property. 

1.  Goodwill  is  an  incident  to  and  inherent  in  the  business  to 
which  it  attaches. — Wylie  v.  Wylie  Permanent   Camping  Co.,   115. 

Corporations — Nature  of   Property. 

2.  The  goodwill  of  a  corporation  is  an  intangible  asset  dependent 
on  tbe  eorpor«ite  existence;  it  constitutes  an  element  of  velue  in 
connection  with,  but  not. apart  from,  the  corporation  and  its  busi- 
ness.— Wylie  V.   Wylie   Permanent  Camping   Co.,    115. 

Same — ^Interest  of  Stockholder  in. 

3.  Semble:  It  would  seem  that  a  stockholder  has  no  interest  in 
the  goodwill  of  his  corporation  which  he  can  sell. — Wylie  v.  Wylie 
Permanent  Camping  Co.,   115. 

Same — Effect  of  Sale  of  Stock. 

4.  Heldj  under  the  above  rules,  that  by  the  sale  of  his  stock  in 
a  corporation  a  stockholder  transferred  to  the  buyer  whatever 
corporate  goodwill  he  possessed;  hence  he  was  not  in  position  to 
maintain  an  action  for  breach  of  a  contract  under  which  he  was 
to  receive  $1,500  for  the  goodwill  of  the  business. — Wylie  y.  Wylie 
Permanent  Camping  Co.,  115. 

HARMLESS    ERROR. 
Admission  and  refusal  of  evidence, — see  Evidence,  2,  34,  41. 
Oonfirming  irregular  action  of  executor, — see  Appeal  and  Error,  16. 
Courts  must  disregard  procedural  irregularities, — see  Technicalities^  L 
erroneous  instructions, — see  Instructions,  5-7. 

HOMICIDE. 
See  Criminal  Law,  35,  36. 

HUSBAND  AND   WIFE. 

Marriage — Annulment — No     Statutory    Authority    for    Granting    Tem- 
porary Alimony. 

1.  Heldf  that  in  an  action  for  the  annulment  of  marriage  on  the 
ground  of  defendant  wife's  physical  incapacity,  there  is  no  stat- 
utory authority  for  allowing  her  alimony  pendente  lite,  attorney's 
fees  and  suit  money. — State  ex  rel.  Wooten  v.  District  Court,  517. 

Same — ^Power  of  District  Court  to  Grant  Temporary  Alimony. 

2.  Held,  that  though  the  district  court  has  no  statutory  authority 
to  do  BO,  it  may,  under  its  equity  jurisdiction  in  such  matters, 
grant  temporary  alimony,  attorney's  fees  and  suit  money  to  the 
wife  in  a  suit  by  the  husband  for  the  annulment  of  the  marriage 
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on  the  ground  of  her  physical  ineapacity,  sneh  power  eontinning 
during  the  pendency  of  the  suit  in  the  district  court  or  in  the 
supreme  eooit  on  appeal.— State  ex  reL  Wooten  ▼.  Diatriet  Court, 
517. 

GAMING. 
See  Criminal  Law,  1,  2. 

INDEBTBDNBSa 
Connties— Special  eleetion — ^Notice — Sufficiency, — see   EleetlonSy   13. 

INDEPENDENT  CONTRACTOES. 

JjiabiHty  of  owner  of  city  property  for  maintenance  of  nniaanee  in 
operating  stone  quarry  thereon  through  independent  eontractor, — 
see   Nuisances,   3. 

INDIANS. 

Allotmenta  of  Land  in  Severalty — Citizenship— Bights  Acquired. 

1.  Held,  that  an  Indian  who  had  severed  his  tribal  relations  and 
acquired  an  allotment  of  land  under  the  Act  of  Congress  of  June 
5,  1872  (17  Stats,  at  Large,  p.  226),  became  a  citizen  of  the 
United  States  upon  approval  of  the  Act  of  February  8,  1887  (24 
Stats,  at  Large,  p.  390),  and  entitled  to  institute  or  defend  a/;- 
tions  of  ejectment  or  trespass  in  state  or  federal  courts,  regard- 
less of  the  prohibition  against  the  alienation  of  the  land  obtained 
under  the  allotment. — Smith  v.  Northern  Paeifie  By.  Co.,  14. 

INFORMATIONS. 

Charging  sedition— Sufficiency,— -eee   Criminal    Law,   34. 

Charging    violation    of    liquor    law — Sufficiency, — see    Criminal    Law,    23. 

Charging  separatee  offenses  —  Election  —  Appeal  and  error,  —  see  Crim- 
inal Law,  15. 

Insufficiency — ^Failure  to  demur — Waiver — ^Motion  in  arrest, — see  Criift" 
inal  Law,  22. 

Beading  to  jury — Refusal — Error, — see  Criminal  Law,  25. 

INITIATIVE  AND  REFERENDUM. 
See  Constitution,  2--6. 

INJUNCTION. 
Oounty  indebtedness— Special  election, — see  Elections,   1A» 

INSTRUCTIONS. 

Mortality  and  Annuity  Tables — Not  to  be  Viewed  as  Definite  Standerd 
for  Awarding  Damages. 

1.  Held,  that  an  instruction  from  which  the  jury  could  infer  that 
they  were  at  liberty  to  regard  mortality  and  annuity  tables  as 
furnishing  an  authorized  and  definite  standard  by  which  they 
might  fix  their  award  in  a  personal  injury  action,  was  prejudi- 
cially erroneous. — Cornell   v.   Great  Northern   Ry.   Co.,   177. 

Personal   Injuries — ^Physical    Examination    of    Plaintiff. 

2.  An  instruction  that  plaintiff's  refusal  to  submit  to  a  physiea] 
examination  in  the  presence  of  the  jury  might  be  considered  by 
them  and  given  such  weight  as  they  might  in  their  discretion  deem 
proper,  held  properly  refused,  the  defendant,  under  May  v.  Northern 
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Fae.  Sy,  Co.,  32  Mont.  522,  not  having  any  right  to  demand  sueh 
an  examination. — Cornell  ▼.   Great   Noithem   Bj.   Co.,   177. 

How  to  be  Considered. 

3.  The  inatructione  to  the  jury  must  be  eoneidered  in  the  light  of 
tbe  issues  and  the  evidenice,  every  paragraph  being  read  with  the 
context  and  as  constituting  the  single  charge  of  the  court. — Surman 
V.  Cruse,  253. 

Abstract  Propositions  of  Law. 

4.  Abetract  propositions  of  law  should  not  be  submitted  to  the  jury 
in  the  instructions  of  the  court.^Surn]an  v.  Cruse,  253. 

Brroneous  Instruction — ^When  Harmless. 

5.  Though  an  instruction  is  erroneous  in  the  sense  that  it  is  in- 
complete, the  error  becomes  harmless  if  it  is  supplemented  and  made 
complete  by  other  instructions  given. — Surman  ▼.  Cruse,  253. 

Same. 

6.  For  errors  in  instructions  not  affecting  appellant's  substantial 
rights,  a  judgment  will  not  be  reversed. — Surman  v.  Cruse,  253. 

Same— When  not  Ground   for  Beversal  of   Judgment. 

7.  Under  section  6746,  Revised  Codes,  for  error  in  an  instruction 
which  was  not  specifically  pointed  out  and  excepted  to  at  the  settle- 
ment of  the  instructions,  the  supreme  court  may  not  reverse  a  judg- 
ment.— Surman  v.  Cruse,  263. 

Odminal  Law — Effect  of  Seditious  Utterances — Jury  Question. 

8.  The  question  whether  the  natural  tendency  and  reasonably  prob- 
able effect  of  alleged  seditious  utterances  was  to  incite  or  inflame 
resistance  to  duly  constituted  federal  or  state  authority  in  connection 
with  the  prosecution  of  the  war,  was  a  question,  for  the  jury,  and 
failure  to  so  charge  was  error. — State  v.  Smith,  349. 

Same — Settlement — ^Failure   to    Make   Objections — Effect. 

9.  Where  counsel  for  defendant  on  the  settlement  of  the  instruc- 
tions made  no  objection  to  those  proposed  to  be  given,  he  adopted 
the  theory  of  the  court,  and  could  not  thereafter  put  it  in  error 
by  showing  that  certain  of  the  instructions  were  erroneous,  or  by 
charging  improper  refusal  to  give  others  on  an  opposite  theory. — 
State  V.  Smith,   349. 

Same — ^Proper  Refusal. 

10.  On  a  trial  for  sedition^  an  instruction  that  in  order  to  convict 
the  jury  must  find  that  the  utterances  proved  were  seditious  was 
properly  refused. — State  v.  Smitii,  349. 

Sedition — Intent — Instructions. 

11.  Since  intent  is  not  an  ingredient  of  the  crime  of  sedition  con^ 
sisting  of  the  publication  of  an  objectionable  article  in  a  newspaper, 
refusal  of  instructione  embodying  the  provisions  of  sections  8112 
and  8113,  Revised  Codes,  relative  to  union  of  act  and  intent  and 
how  intent  may  be  manifested,  was  proper. — State  v.  Smith,  563. 

Same. 

12.  Held,  that  it  was  error  to  instruct  the  jury  in  a  prosecution  for 
publishing  a  seditious  article,  that,  the  state  having  proven  that  the 
law  had  been  violated,  guilty  intent  is  conclusively  presumed,  since 
it  included  the  intent  to  publish  the  article  which  was  immaterial, 
and  did  not  limit  it  to  the  intent  presumed  from  a  publication 
likely  to  incite  and  inflame  resistance  to  duly  constituted  federal  or 
state  authority.— estate  v.  Smith,  563. 

Same — OflScer   of   Corporation — ^Defense — Instruction — Proper    Refusal. 

13.  An  ingtruction  that  failure  of  defendant,  vice-president  of  a 
Vubliehing  company,  te  prevent  the  publication  of  a  seditious  article, 
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WM  not  suiBeieiit  to  render  him  criminallj  reeponsSble,  was  properljr 
refused,  mere  failure  to  aet  not  being  euffielent  to  exonerate  him. — 
State  V.   Smith,  563. 

Abstract   Propositions. 

14.  The  giving  of  an  abstraet  proposition  of  law,  not  based  upon 
the  iseuee  or  fasts  supported  by  Uie  evidence,  is  error.— dtate  ▼. 
Smith,  5«3. 

Sedition — Oonyietioii  for  Crime  Other  Than  Charged — Erroneous  Instruc- 
tion. 

15.  Defendant  having  been  charged  with  publishing  a  certain  sedi- 
tious article,  directed  against  the  state  council  of  defense,  it  was  error 
to  charge  the  jury  that  they  could  adjudge  him  guilty  if  they  fouml 
that  he  uttered,  wrote  or  printed  any  language  at  any  time  between 
two  dates  covering  a  period  of  seven  months  calculated  to  incite  or 
inflame  resistance  to  any  duly  constituted  state  authority,  etc,,  iu 
the  absence  of  an  instruction  limiting  it  to  the  particular  act 
charged  against  defendant,  and  no  evidence  appearing  in  the  record 
to  show  that  he  wrote  or  printed  the  article  in  question.— Btate  v. 
Smith,  563. 

^o  be  Viewed  as  Whole. 

16.  Instructions  must  be  examined  in  their  entirety,  and  where  as  a 
whole  they  correctly  state  the  law,  and  where  those  instructions  gen- 
eral in  their  nature  are  by  specific  instructions  limited  to  the  fact» 
in  the  case,  error  cannot  be  predicated  on  an  incomplete  or  a  too 
general   instruction. — State  v.    Smith,    56&. 

Criminal    Law — Instk-uctions — ^How    to    be   Framed. 

17.  An  instruction  in  a  criminal  prosecution  should  be  so  explicit 
and  so. closely  connected  with  the  facts  of  the  case  as  to  enable  the 
jury  to  apply  the  law  to  the  facte.— State  v.  Smith,  563. 

INSURANCE. 

Contracts — Oommissiona— When  not  Pue. 

1.  Where,  under  a  contract  between  a  life  insurance  company  and 
its  agents,  the  latter  were  to  receive  as  compensation'  only  such  com- 
missions as  should  be  included  in  premiums  collected  and  paid  to 
the  company  during  the  period  of  their  employment,  they  were  not 
entitled  to  oonmiissions  on  premiums  after  they  had  left  the  com- 
pany's employ. — Pearce  v.  Metropolitan  Life   Insurance  Ob.,   70. 

'debating"  a  Misdemeanor. 

2.  A  fire  insurance  solicitor  who,  pursuant  to  an  agremnent  with 
an  agent  of  the  owner  of  a  business  block,  paid  over  to  the  agent 
two-thirds  of  the  commission  earned  by  him  in  writing  the  insurance 
upon  such  block,  was  guilty  of  "rebating,"  an  act  made  a  mis- 
demeanor by  section  4028,  Kevised  Codes. — Smith  v.  Kleinschmidt, 
237. 

INTEREST. 

Eminent   Domain — Judgment — Compound    Interest. 

1.  A  judgment  in  condemnation  proceedings  arrived  at  by  deduct- 
ing from  the  amount  awarded  to  the  owner  of  the  land  taken  tha 
sum  paid  into  court  at  the  time  the  plaintiff  railroad  company  was 
let  into  possceeion,  computing  interest  upon  the  balance  so  asccT- 
tained  from  that  date  to  the  date  of  entry  of  judgment  and  addinj^ 
it  to  such  balance,  the  sum  total  to  bear  interest  at  eight  per  cent 
per  annum  until  paid,  was  not  objectionable  as  allowing  compound 
interest.— Gallatin  Valley  Elec.  By.  v.   Nieble,   27. 
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INTERVENTION. 

MeebanieflP  Liens — Bight  Dependenit  upon  What. 

1.  The  right  of  one  to  intervefLe  in  a  suit  to  foreclose  a  mechanie'a 
lien  is  dependent  upon  the  existence  of  a  valid  lien  and  the  interest 
he  thereby  has  in  the  subject  matter  of  the  action  commenced  by 
plaintiff;  hence  where  intervener's  notice  of  lien  was  so  defective  a» 
not  to  support  the  lien,  a  demurrer  to  the  complaint  in  intervention 
was  properly  sustained  even  though  it  stated  a  cause  of  action  on 
contract. — ^Interstate  Lumber  Co.  v.  MagiU-Nevin  P.  ft  H.  Oo.,  334. 

INTOXICATING  LIQUORS. 
Sale — Information— Sufficiency, — see    Criminal   Law,   2S. 
Sale  of,  by  attorney — Disbarment, — see  Attorney  and  Client,  1. 

Confiscation — New  TriaL 

1.  The  search  and  seizure  statute  (Prohibition  Enforcement  Act,. 
Chap.  143,  Laws  1917),  not  making  provision  for  a  new  trial,  and  the 
genera]  statutes  covering  new  trials  being  Inapplicable,  the  un- 
successful  claimant  of  seued  liquors  was  not  entitliKl  to  a  new  ttial. 
State  V.  Kelly,  123. 

Seizure — Question  Determinable. 

2.  The  question  for  determination  in  a  proceeding  under  Chapter 
143,  Laws  of  1917,  is  whether  any  of  the  articles  seized  were  used, 
kept  or  possessed  by  any  person  with  the  intention  of  violating  the 
prohibitxny  liquor  law.-^tate  v.  Kelly,   123. 

Search  and  Seizure  Statute — Nature  of  Judgment. 

3.  Anyone  making  the  required  claim  of  ownership  to  seized  liquors 
becomes  a  party  to  the  proceeding  instituted  under  Chapter  143, 
Laws  of  1917,  to  the  extent  that  he  may  appeal  from  a  judgment 
of  forfeiture,  the  determination  by  the  court  not,  however,  being  in 
any  sense  an  adjudication  of  title  as  between  conflicting  claimants. 
State  T.  Kelly,  123. 

Same — ^Nature  of  Proceeding. 

4.  The  proceeding  instituted  under  the  search  and  seizure  statute 
is  one  in  rem  againet  the  seized  liquors  for  their  condemnation  as 
forfeited  property,  is  of  purely  statutory  origin  and  summary  in 
character.---State  v.  Kelly,   123. 

Oonflscation — Jury  Trial. 

5.  The  party  claiming  liquors  seized  under  the  provisions  of  Chap- 
ter 143,  Laws  of  1917,  is  not  entitled  to  trial  by  jury.— -State  v. 
KeUy,  123. 

Ooet»— How  Paid. 

6.  Held,  that  since  Chapter  143,  above,  does  not  provide  that  the 
•       costs  of  the  proceeding  incident  to  the  seizure  of  contraband  liquors 

may  be  taxed  againet  the  party  claiming  them,  it  is  error  to  so  tax 
them.— State  v.   Kelly,   123. 

Same. 

7.  Held,  under  section  13  of  Chapter  143,  Laws  of  1917,  that  if 
costs  are  recoverable  in  a  proceeding  of  the  nature  of  the  above, 
they  must  be  paid  by  the  county  from  the  sale  of  the  property 
seized,  provided  any  of  such  property  is  of  the  character  which  may 
be  sold.— State  v.  Kelly,  123. 

Search-warrant — Complaint — Fatal    Variance— Dismissal. 

8.  Where  the  complaint  in  proceedings  under  the  Search  and  Seizure 
Act  (Chap.  143,  laws  1917)  alleged,  that  defendant  had  contraband 
Hquors  deposited  at  No.  601  on  a  certain  street,  and  a  search-warrant 
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wtLB  issued  to  seareh  auoh  premises,  and  tlie  officer  tearched  the 
premises  at  No.  603  on  that  street,  seizing,  among  other  things,  a 
small  amount  of  liquor,  the  departure  was  fatal  to  the  validity  of 
the  proceedings,  and  a  judgmeivfc  of  dismissal  was  proper. — State  t. 
MaJarky,   132. 

Enforcement  Act — Issues — Trial 

9.  The  question  primarily  involved  in  a  proceeding  nnder  the  Pro« 
hibitory  Enforcement  Act,  Chap.  143,  Laws  1917,  is  whether  or  not 
the  liquors  seized  as  contraband  were  kept  or  possessed  by  any  per- 
son with  the  intention  of  violating  the  prohibitnm  laws  of  the  state, 
the  question  of  their  ownership  being  merely  incidental.— State  ▼. 
Nielsen,   137. 

Searches  and  Seizures — Prima  Facie  Oase — ^Burden  of  Proof. 

10.  In  proceedings  of  the  nature  of  the  above,  the  affidavit  upon 
which  the  search-warrant  is  issued  and  the  possession  of  the  liquors 
at  the  time  of  their  seizure  are  prima  faeie  evidence  of  their  con- 
traband character,  the  burden  then  resting  upon  the  claimant  to 
show  his  property  right  and  interest  therein  and  that  they  were  not 
used,  kept  or  possessed,  with  the  intention  of  violating  the  pro- 
hibition laws. — State  v.  Nielsen,  137. 

Destruction — Evidence — Sufficiency. 

11.  The  purchase  of  liquor  costing  $980  by  one  living  in  a  single 
room  at  a  hotel,  the  liquor  being  in  pint  bottles  and  stored  in  a 
closet  packed  in  gunny-sacks,  fiUing  the  closet  almost  to  the  ceiling, 
with  scarcely  room  for  wearing  apparel,  with  other  fiets  and  cir- 
cumstances, held  sufficient  to  justify  the  court  in  disregarding  the 
claimant's  testimony  and  ordering  the  liquor  destroyed. — State  v. 
Nieken,   137. 

JUDGMENTS. 
la  condemnation  proceedings, — see  Interest,  1. 

Default  Judgments — Setting  Aside— When   Proper. 

1.  Where  affidavits  acoompanying  a  motion  to  set  aside  a  judg- 
ment by  default,  filed  within  ten  days  after  its  entry,  showed  that 
defendsjits'  attorney  had  prepared  a  demurrer  and  intended  to  file 
it  within  the  time  allowed  by  statute,  but  on  account  of  important 
business  engagements  elsewhere  failed  to  do  so;  that  during  his 
absence  and  upon  recalling  the  fact  that  he  had  not  filed  it,  he 
advised  one  of  defendants  by  letter  where  the  demurrer  could  be 
found  in  his  office,  with  directions  to  file  it,  etc.,  an  answer  being 
tendered  with  the  affidavits,  the  district  court  did  not  abuse  its  dis- 
cretion in  granting  the  ntotion. — Farmers*  Oo-operative  Association 
y.  Eoper,  42. 

Same — ^Answer — General    Denials — Affidavits    of    Merits. 

2.  The  fact  that  the  verified  answer  filed  by  defendants  with  their 
mo'tion  to  set  aside  their  default  consisted  of  general  denials  was 
not  a  ground  for  denying  the  motion,  where  three  affidavits  of 
merits  setting  forth  substantial  facts  which,  if  true,  constituted  a 
complete  defense  to  the  action,  were  cUso  filed,  the  answer  itself 
being  a  sufficient  affidavit  of  merits.  (On  Motioai  for  Bohearing.) — 
Farmers'  Oo-operative  Association  v.  Boper,  42. 

Same — Appeal. 

3.  The  supreme  court  is  less  inclined  to  reverse  an  order  granting 
than  one  refusing  an  application  to  open  a  default.  (On  Motion 
for  Behearing.) — Farmers'  Co-operative  Association  v.  Boper,   42. 
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Intoxieating  I^qnon — Seareh  and  Seizure  Bfcatnte — ^Natnre  of  Judgment. 

4.  Anyone  making  the  reqvdred  elaim  of  ownjeiBhip  to  seized  Uquors 
becomes  a  party  to  the  proceeding  instituted  under  Chapter  14.3, 
Laws  of  1917,  to  the  extent  that  he  may  appeal  from  a  judgment 
of  forfeiture,  the  detennination  by  the  court  not,  howeYer,  being 
in  any  sense  an  adjudication  of  title  as  between  conflicting  claim- 
ants.— State  t.  Kelly,  123. 

Failure    of    Indorsement    of    Attom^'s    Name — InsufBLcient    Ground    for 
Vacation  of  Default  Judgment. 

5.  HM,  on  application  for  writ  of  superrisory  control  to  annul  an 
order  vacating  a  default  judgment  made  because  the  name  of  plain- 
tiff's attorney  had  not  been  indorsed  on  the  summons^  that  defend- 
ant haying  been  served  with  a  copy  of  the  complaint  upon  which 
appeared  the  name  of  such  attorney  and,  in  pursuance  of  the  knowl- 
edge thus  gained,  discussed  a  oompromise  of  the  case  with  him,  the 
•ubstantial  rights  of  defendant  were  not  injuriously  affected  by  the 
omission,  and  that  Taeatian  of  the  judgment  was  error.— State  ex 
rel.  Jerrf  y.  District  Court,  928. 

When  Void. 

6.  A  judgment  is  yoid  only  when  upon  inspection  of  the  judgment- 
roll  it  is  apparent  that  the  court  either  did  not  have  jurisdiction  ov 
has  committed  an  act  in  excess  of  its  jurisdiction.---State  ex  reL 
Thompson  y.  IMstrict  Court,   433. 

Default  Judgment — ^Vacation — ^When  Etror. 

7.  Vacation  of  a  decree  of  divorce,  rendered  upon  default  after 
publication  of  summons,  on  the  ground  of  fraud  on  the  part  of 
plaintiff,  after  a  kupse  of  more  than  fifteen  months  from  its  rendi- 
tion, held  error,  defendant's  remedy  being  an  action  in  equity  to  sei 
the  decree  aside  on  the  ground  stated.-— State  ex  reL  Thompson  t* 


Court,  433. 


JUDICIAL  NOTICE, 
See  Evidence,  5. 


JURISDICTION. 
Of  supreme  court, — see  Appeal  and  Error,  14. 
To  order  special  improvement, — see  Cities  and  Towna,  ^ 
To  try  criminal  cause,— «6e  Constitution,  19. 


JUBY. 
See,  also,  Instructionfli 
Conflict  Id  evidence — Negligence — ^Jury  question,-HMe  Bailroads,  9. 
Impartial  jury — Constitution, — ^see  Criminal  Law,  28. 

Jury  Trial — Constitution. 

1.  The  right  of  trial  by  jury  in  the  classes  of  cases  in  which  il 
existed  at  the  time  the  state  Constitution  was  adopted  remains  in* 
violate  and  is  secured  to  all;  in  all  other  eases  the  legislature  may 
provide  for  a  trial  or  hearing,  without  a  jury. — State  v.  Kelly,  123. 

Intoxicating  Liquors — (Confiscation — ^Jury   Trial. 

2.  The  party  claiming  liquors  seized  under  the  provisions  of  Chapter 
143,  Laws  of  1917,  is  not  entitled  to  trial  by  jury. — State  v.  Kelly, 
123. 

Equity — Jury  Trial. 

3.  In  an  equity  case  the  trial  judge  may,  but  is  not  bound  to,  call 
a  jury;  where  a  jury  is  called,  he  may  disregard  their  findings  and 
substitute  his  own. — ^Bosantz  v.  Ostronich,  197. 
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Oriminal  Taw — ^Reading   Information   to   Jury — Refusal — 'Kxtot, 

4.  In  a  proaecutioQ  for  sedition  for  distributing  a  pamphlet  eon- 
taining  statements  the  nature  and  probable  effeet  of  which  was 
alleged  to  have  been  the  obstruction  of  the  national  draft  law^  re- 
fusal to  permit  defendant's  ooumsel  to  read  the  information  and  * 
copy  of  the  pamphlet  to  the  jurors  as  a  basis  of  their  voir  dire  ex- 
amination was  error. — State  v.  Brooks,  480. 

Same — Purpose   of    Voir  Dire   Examination — Nature   of   Right. 

5.  The  voir  dire  examination  of  jurors  is  a  right  secured  to  defend- 
ant by  statute,  its  purpose  being  to  ascertain  whether  them  exist 
grounds  for  challenge  for  cause,  and  to  enable  counsel  to  exercise 
intelligently  the  peremptory  challenges  allowed  by  law.— State  y.  Btooks, 
480;  State  v.  Smith,  56a. 

8ame — ^Refusal  of  Challenge— When  E'rror. 

0.  If  an  objectionable  juror  is  forced  upon  a  defendant  after  he 
has  exhausted  his  peremptory  ehaJlenges,  a  ruling  of  the  court  deny- 
ing a  challenge  for  caUse  as  to  such  juror  will  oonstitute  reversible 
error,  if  the  challenge  should  have  been  sustained.— ^tate  t.  Brooks, 
480. 

Same — Prejudiced  Juror — Refusal  of  Challenge— Error. 

7.  A  juror  who  testified  on  his  voir  dire  examination  that  he  enter- 
tained a  bitter  prejudice  against  the  Industrial  Workers  of  the 
World  and  against  every  member  of  it,  which  would  abide  with 
him  throughout  the  trial,  that  it  would  require  evidencs  to  remove 
the  prejudice,  aiul  less  evidence  to  cou'vlct  defendant,  who  was  a 
member  of  the  organization,  than  if  he  were  not  a  member,  was  not 
an  impartial  juror,  and  refusal  to  grant  a  challenge  for  cause  was 
error.— ^tate  v.  Brooks,  480. 

Same — Selection  of  Jury — E&ilure  to  Observe  Statute — Effect. 

8.  The  fact  that  the  evidence  is  sufficient  to  establish  the  guilt  of 
one  accused  of  crime,  cannot  be  held  to  have  rendered  harmless  the 
failure  of  the  court  to  observe  the  law  in  selecting  the  jury  to  try 
him. — State  v.  Brooks,  480. 

Oriminal    Law — Voir    IHre    Examination — ^Benefit    of    Doubt — Erroneous 
Exclusion  of  Proper  Question. 

9.  In  a  prosecution  for  sedition,  the  defendant  being  charged  with 
the  publication  of  an  article  in  a  newspaper  which  was  calculated  to 
incite  or  inflame  resistance  to  the  state  council  of  defense  in  connec- 
tion with  the  prosecution  of  the  war,  refusal  to  permit  a  juror  on 
his  voir  dire  examination  to  answer  the  question  whether,  if'  there 
was  a  reasonable  doubt  in  his  mind  as  to  whether  or  not  the  article 
was  calculated  to  incite  or  inflame  resistance,  etc.,  he  would  acquit 
defendant,  was  error,  in  the  absence  of  an  instruction  that  he  could 
be  convicted  only  if  the  jury  found  beyon«l  a  reasonable  doubt  that 
the  statement  was  calculated  to  incite  or  inflame  resistance  to  con- 
stituted authority. — State  v.  Smith,  563. 

Same — Assumption  of  Pact  as  Proven — Error. 

10.  In  a  criminal  cause,  the  district  court  cannot  take  from  the 
jury  or  assume  as  proven,  any  essential  fact,  no  matter  how  ocm- 
dusive  the  evidence  may  appear  to  be. — State  v.  Smith,  563. 

JUSTICES  OF  THE  PEACE. 

Costs  in  Justice's  Court — Taxable  in  District  Court. 

1.  Held,  that  sections  7083  and  7124,  Revised  Codes,  impliedly 
authorize  the  district  court  to  tax  against  the  unsuccessful  party  in 
that  court  the  costs  incurred  in  the  trial  of  the  cause  in  the  justice's 
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Mnrt,  where  ihej  were  included  in  the  cost  bill)  altbongli  the  justice 
of  the  peace  had  failed  to  make  entry  of  costs  on  hia  docket. — 
Duckett  T.  Biggs,  449. 

LEASES. 

liiftbilitj  of  lessor  an«l  lessee  for  nuisance  maintaiDed  on  citj  property, — 
see  N-uisances,  1-3. 

Ambiguity — Evidenee. 

1.  Where  the  fierms  of  a  lease  are  ambiguous,  the  cireumstasces 
under  which  it  wha  made  and  the  intention  of  the  parties  in  enter- 
ing into  it  are  proper  subjects  of  inquiry. — ^Duekett  ▼.  Biggs,  443. 

LEQISLATUBE. 
See,  ako.  Constitution;  Statutes  and  Statutory  Gonstruetioii. 

Statutes — ^Irregularity  in  Legislative  Proceedings — Extent  of  Beyiew   of 
Journals. 

1.  Under  the  rule  that  where  the  constitutionality  of  an  Act  is 
'questioned  on  the  ground  of  irregularity  in  its  passage,  the  only 
purpose  for  which  courts  may  go  behind  the  enrolled  bill  is  to  ascer- 
tain whether  the  aye  and  no  vote  was  entered  in  the  journals  of  the 
legislative  assembly,  it  is  not  permissible  to  determine  whether  an 
amendment  to  a  bill  made  by  a  joint  Conference  committee  was  con- 
sidered by  either  house  before  passage  upon  third  reading.— 49tate 
ez  rel.  Woodward  y.  Mbulton,  414. 

LIBEL  AND  SLANDEB. 

Truth  of  Statement  a  Defense. 

1.  The  truth  of  the  statement  by  defendant  that  plaintiff,  while 
acting  as  a  fire  insurance  agent,  was  guilty  of  rebating,  having  been 
established,  it  constituted  a  defense  to  an  action  for  slander,  and 
the  court  erred  in  refusing  to  direct  a  verdict  in  favor  of  defendant. 
Smith  V.  Kleinschmidt,  237. 

Sedition — Bules  in  Libel   Oases  not   Applicable. 

2.  Though  based  upon  utterances  as  are  Ubel  cases  the  crime  of 
sedition  is  not  governed  by  the  rules  in  such  cases,  in  which  the  jury 
is  the  judge  of  both  the  faiw  and  the  fact. — State  ▼.  Smith,  349. 

LICENSE. 
Duty  owing  by  railroads  to  licensees, — see  Personal  iDJuries,  8-5. 

LIQUIDATED  DAMAGEa 
See  Damages,  1. 

LIVESTOCK. 
BailroaAi — ^Failure  to  fence  tracks,— see  Bailroads,   1-S. 
Bailroads— IVUlurs  to  stop  and   feed,-HMe  Baibx>ads,  4r-9« 


LOST  mSTBUMENT. 
See  Deeds,  1-4. 

MALICIOUS  PBOSECUTIOK. 

!Bvidono&— InsniBciency. 

1.  Where  the  evidence  in  an  action  for  malicious  proseention  of 
plaintiff  on  a  charge  of  cattle  stealing  showed  that  the  county  at- 
torney had  acted  upon  his  own  initiative,  after  a  careful  investiga- 
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tion  and  witliDiit  eoaflnltiiig  or  advuing  with  defendaata,  a  direeied 
vardiet  in  favor  of  tlie  latter  waa  proper. — Oaddel  v.  Brown,  206. 

MANDAMUS. 
Wlien  Writ  Doea  not  lAe. 

1.  Mandamus  doea  not  lie  to  compel  the  diatriet  court  to  reatore 
matter  stricken  from  pleadings,  where  the  party  seeking  relief  had 
aaked  for  and  aeenred  time  to  file  amended  pleadings,  thus  treating 
the  ori^iinal  onea  aa  fwictUB  offldo  and  leaving  nothing  to  which 
restoration  could  be  made. — 8tate  ex  rel.  Juekem  v.  Diatriet  Courts 
815. 

New  Oonntiea — Board  of  County  Commissioners — AT^ilabilitj  of  Writ. 

2.  MandofMU  Kes  to  compel  the  board  of  oommiasioners  of  a  countj 
from  whidi  the  greater  portion  of  a  proposed  new  county  is  in- 
tended to  be  taken  to  reconvene  and  take  jurisdiction  of  the  pro- 
ceedingy  where  its  refusal  to  proceed  was  based  upon  an  erroneous 
deeiaion  of  purely  preliminary  questiona  of  law. — State  ez  rel.  Wood- 
ward V.  MoultoD,  414. 

State  Auditor — Powers — Attorney  General — Scope  of  Duties — State  Effi- 
eiency  and  Trade  Commiasion — Aasi8tanta~-Oompen8ation. 
'3.  Chapter  184,  Laws  1919,  authorizes  the  state  efficiency  and  trade 
oommisaoon  to  employ  pisrsons  skilled  in  the  science  of  stote  and 
municipal  government  to  aid  it  in  its  investigations.  The  relator 
was  appointed  to  prepare  for  its  use  a  survey  of  all  the  state  ofRtes, 
bureaus,  etc.,  as  well  aa  a  concise  digest  of  the  laws  governing  them. 
The  relator's  claim  for  oompenaation  waa  approved,  but  the  state 
auditor  declined  to  draw  his  warrant  for  the  amount  of  the  claim  on 
the  ground  that  the  services  performed  by  the  relator  were  such  as 
are  required  to  be  performed  by  the  attorney  general.  Held,  on 
mandamus,  that  the  duties  of  the  attorney  general  as  defined  by  the 
Constitution,  the  statutes  and  the  common  law,  in  ao  far  aa  it  is  in 
foi«e  in  Montana,  do  not  include  the  rendition  of  the  services  per- 
formed by  relator;  that  under  the  Act  creating  it,  the  commission 
ia  clothed  with  a  wide  discretion  in  carrying  ite  provisions  into 
effect,  and  that,  in  the  absence  of  fraud  or  manifest  abuse  thereof 
in  the  employment  of  relator,  the  state  auditor  was  without  power 
to  refuse  to  iaaue  a  warrant. — State  ex  rel.  Pew  v.  Porter,  535. 

MARRIAOB. 
Annulment — ^Temporary  alimony,— eee  Huaband  and  Wife^  1,  S, 

MASTER  AND  SERVANT. 
Bee  Personal   Injuriea,   1-29. 

MECHANICS'  LIENS. 

Compliance  With  Statutory  Requirementa   Neceaaary   to   Validity. 

1.  While  the  mechanic'a  lien  statute  is  remedial,  its  requirementa 
most  be  eompKed  with. — Interstate  Lumber  Co.  v.  Magill-Nevin  P.  A 
H.  Co.,  334. 

Defective  Notico— Error  in  Name  of  Owner  of   Property. 

2.  A  notice  of  a  mechanic'a  lien  claim  which  instead  of  aetting 
forth  the  name  of  the  owner  of  the  property  aought  to  be  charged, 
atated  that  tlie  lienor  was  the  owner,  was  fatally  defective. — Inter- 
state Lumber  Co.  v.  Magill-Nevin  P.  &  H.  Co.,  334, 
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Validity— How   Tested. 

3.  The  i^idity  of  a  mechanic^B  lien  most  be  tested  by  the  deeerip- 
tion  contained  in  it,  and  it  is  only  in  case  of  ambiguity  that  it  may 
be  explained  and  the  property  indentified  by  oral  evidence. — Inter- 
state Lrumber  Oo  v.  Magill-Nevin  P.  A  H.  Co.,  334. 

Intervention — Dependent   upon    What. 

4.  The  right  of  one  to  intervene  in  a  suit  tb  foreclose  a  mechanic's 
lien  is  dependent  upon  the  existence  of  a  valid  lien  and  the  interest 
he  thereby  has  in  the  subject  matter  of  the  action  commenced  by 
plaintiff;  hence  where  intervener's  notice  of  lien  was  so  defective  a« 
not  to  support  the  lien,  a  demurrer  to  the  complaint  in  intervention 
was  properly  sustained  even  though  it  stated  a  cause  of  action  on 
contract. — Interstate  Lumber  Co.  v.  Magill-Nevin  P.  &  H.  Co.,  334. 

MINES  AND   MINING. 
See,  also,  Personal   Id  juries,  20-26;   Trusts,  1,  2. 

Porpoee  of  Certificate  of  Location. 

1.  The  purpose  of  a  recorded  certificate  of  location  of  a  quartz  lode 
mining  claim  is  to  impart  to  subsequent  locators  constructive  notice 
of  the  existence  of  the  claim,  its  location  and  extent. — Heilman  v. 
Loughrin,  380. 

Defects  in  Certificate  of  Location — When  Immaterial. 

2.  As  to  parties  who  had  actual  notice  of  the  location  and  bound- 
aries of  a  mining  claim  when*  they  relocated  it,  defects  in  a  recorded 
certificate  of  location  filed  by  the  original  locator  must  be  deemed 
immaterial. — ^Heilman  v.  Loughrin,  380. 

fielocation — Defective  Certificate  of  Location-^Estoppel. 

3.  One  claiming  under  a  relocation  of  mining  ground  by  virtue  of 
a  prior  locator's  forfeiture  impliedly  admits  the  validity  of  the  prior 
location  and  is  estopped  to  assert  defects  in  the  certificate  of  loca- 
tion in  an  action  to  quiet  title. — Heilman  v.  Loughrin,  380. 

Quieting  Title — ^Plaintiff  Successful  in  Part — Costs — ^Discretion. 

4.  The  disposition  of  the  question  of  costs  in  an  action  to  quiet  title 
to  two  quartz  lode  mining  clfiims,  in  which  plaintiff  prevailed  as  to 
one  claim  and  defendants  as  to  the  other,  held  to  have  been  within 
the  sound,  legal  discretion  of  the  trial  court  (Rev.  Codes,  sec.  Tlo'G), 
with  whose  action  in  allowing  costs  to  plaintiff  only  the  supreme 
court  will  not  interfere  in  the  absence  of  a  showing  of  a  manifest 
abuse  of  discretion. — ^Heilman  v.  Loughrin,  380. 

MORTALITY  TABLES. 
See    Evidence,  6,  8;    Inetructions,  1. 

MORTGAGES. 

Chattel  Mortgages — ^Promissory  Notes — ^Liability  of  Person  Signing  Note 
but  not  Mortgage. 

1.  Held,  that  where  a  huaband  and  wife  delivered  at  the  same  time 
a  note  and  a  chattel  mortgage  securing  itlB  payment  in  order  to  obtain 
a  loan,  the  wife  doing  so  with  fuU  Imowledge  of  and  consent  to  the 
entire  transaction,  she  was  bound  by  a  stipulation  in  the  mortgage 
granting  the  mortgagee  the  option  to  accelerate  payment  of  the  note, 
whenever  it  was  deemed  necessary  for  the  security  of  the  Joan,  though 
the  instrument  did  not  bear  her  signature. — ^Union  Bank  A  Trust  Co. 
T.  Himmelbauer,  438. 
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Action  to  Oompel  Release — TntentioD  of  Parlies — Parol  IMdence — Admii- 
sibility. 

2.  In  an  action  seeking  the  release  of  a  mortgage,  parol  evidence 
was  admissible  to  show  that  in  addition  to  the  sum  of  money  men- 
titmed  in  it  as  being  secured  by  it,  it  was  intexkded  to  secure  future 
advances  by  the  mortgagee  to  the  mortgagor,  as  well  as  to  secure  de- 
fendant company's  president  against  personal  -  liability  on  a  promis- 
sory note  made  to  a  third  person  for  the  benefit  of  the  mortgagor. — 
Noyes  Estate  ▼•  Granite-Alaska  Co.,  511. 

MOTIONa 
In   arrest — InsniScIeney  of  information, — see   Criminal  Law,    22. 
To  strike  portion  of  pleading — Effect, — see  Pleading  and  Praetiee,  18* 


j  MUNICIPAL  OOEPORATIONa 

8ee  Cities  and  Towns;   Counties. 

MURDER. 
See  Criminal  Law,  35,  99, 

NEOLIGENCB. 
Gee,  aleo,  Personal  Injuries, 

Railroads  killing  livestock — ^Preeumptions, — see   RailroftdS|  2^  X 
In  transportation  of  livestock,~Hsee  Railroads,  4-9. 


NE<K)TIABLB  INSTBUMENTa 
See  Bills  and  Notes. 

NEW  COUNTIES. 
(See  Counties,  2-8. 

NEWSPAPERa 
Circulation, — see  Efidenee,  48. 
Publication  of  seditious  article, — see  Criminal  Law,  88-(0« 

NEW  TRIAL. 
Insufficiency   of   Efvidence— Discretion. 

1.  A  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the 
evidence  is  addressed  to  the  sound  legal  discretion  of  the  trial  court,, 
not  to  be  disturbed  on  appeal  except  for  a  clear  abuse  thereof.— 
Brange  v.  Bowen,  77. 

Intoxicating   Liquors — Confiscation. 

2.  The  search  and  seizure  statute  (Prohibition  Enforcement  Act, 
Chap.  143,  Laws  1^17),  not  making  provision  for  a  new  trial,  and 
the  general  statutes  covering  new  trials  being  inapplicable,  the  un- 
successful claimant  of  seized  liquors  is  not  entitled  to  a  wem  triaL — 
State   V.    Kelly,    123. 

Newly  Discovered  Evidence — Affidavits  to  be  Considered  Together. 

3.  An  affidavit  made  in  support  of  a  motion  for  a  new  trial  on 
the  ground  of,  newly  discovered  evidence,  and  a  second  one  made  by 
the  same  affiant  procured  by  the  adverse  party  withdrawing  or 
modifying  statements  in  the  first,  must  be  considered  together. — 
Surman  v.  Cruse,  253. 
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Cumulative  Eyfdenee  not  Ground  for  New  Trial. 

4.  Oumuiative  evidence  affords  no ,  ground  for  •  new  trial  on  the 
ground  of  newly  discovered  evidence. — Surman  v.  Cruse,  253. 

Newlj  Discovered  Evidence— When  not  Ground  for  New  Trial. 

5.  Where  alleged  newly  discovered  evidence  could  only  be  employed 
in  rebuttal  to  repel  the  imputation  of  contributory  negligence  in  a 
particular  not  charged,  and  had  no  relevancy  to  the  cause  of  action 
stated  in  the  complaint, .  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  was  properly  denied. — Surman  y.  Cruse,  253. 

Same— Affidavit  by  Party  Aggrieved  Necessary. 

6.  Where  a  new  trial  is  asked  on  the  ground  of  newly  discovered 
evidence,  the  moving  party  should  show  by  his  own  affidavit  that 
the  new  evidence  was  not  known  to  him  at  the  time  of  the  trial  and 
could  not  with  reasonable  diligence  have  been  discovered  and  pro* 
duced  by  him  at  that  time. — State  t.  Prlja,  461. 

(Same— Insufficient  Affidavit. 

7.  An  affidavit  of  one  of  defendant's  attorneys  in  support  of  a 
motion  for  a  new  trial  asked  because  of  newly  discovered  evidence,, 
to  the  effect  that  he  could  not  with  reasonable  diligence  have  dis- 
covered the  affidavits  of  five  persons  who  claimed  to  have  been  pres> 
ent  at  the  place  where  the  alleged  assault  occurred  and  whose  tes- 
timony  would  tend  to  contradict  the  state's  witnesses  or  corroborate 
appellant's  version  of  the  affray,  ''and  presented  same  upon  the 
trial,"  was  insufficient  to  show  abuse  of  the  court's  discretion  in 
denying  the  motion. — State  v.  Prlja,  461. 

Manner  of  Conducting  Trial — Bemarks  of  Judge — Cause  for  New  Trial. 

8.  Bemarks  of  the  judge  during  the  progress  of  a  criminal  trial 
and  the  manner  of  conducting  it  may  be  such  as  to  indicate  to  the 
jury  that  he  is  prejudiced  against  defendant  and  deprive  him  of  a 
fair  trial,  necessitating  a  reversal  of  the  judgment  of  eonvietion.— » 

.     6tate  T.  Brooks,  480. 

NONAPPDALABLB  OBDEBa 
Bee  Appeal  and  Error,  1$^. 

NONSUIT. 
Ptesumptions. 

1.  On  motion  for  nonsuit,  every  fact  is  deemed  to  be  proved  whicb 
the  evidence  tends  to  establish,  and  if,  viewed  in  the  light  most 
favorable  to  plaintiff,  it  makes  out  a  prima  facie  case,  it  is  error 
to  grant  the  motion.--^prinkle  y.  Anderson,  223. 

When  Proper. 

2.  A  case  should  not  be  withdrawn  from  the  jury  unless  as  a  mat- 
ter of  law  recovery  cannot  be  had  in  any  view  of  the  evidence,  in- 
cluding legitimate  inferences  to  be  drawn  from  it. — Sprinkle  y» 
Anderson,  223. 

NOTICE. 

Property  owners  in  cities  and  towns  chargeable  with  Iniowledge  that 
resolution  of  intention  to  create  special  improvement  district  is  re- 
quired to  be  on  file  in  clerk's  office, — see  Cities  and  Towns,  9. 

Notice  of  claim  of  loss  to  carrier, — see  Bailroads,  8. 

Of  special  county  election, — Sufficiency, — see  Elections,  13. 
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NUISANCES. 

8tone  Quarry  Within  City  Limits. 

1.  Where,  in  an  action  to  enjoin  the  operation  of  a  rock  qoarrj 
and  rock-crusher  in  the  residential  part  of  the  city,  the  evidence 
showed  that  in  spite  of  precaution  taken  in  their  operation  rocks 
escaped  and  were  thrown  against  plaintiff's  house  and  the  concus- 
sion from  blasting  was  so  violent  as  to  shake  the  house,  and  dust 
from  the  crusher  and  elevator  entered. the  house  in  such  quantities 
as  to  render  it  unfit  for  habitation,  the  maintenance  of  a  nuisance 
was  established. — Fagan  v.  Silver,  427. 

Same — Liability  of  Lessor  and  Lessee. 

2.  One  who  erects  a  nuisance  on  his  premises  cannot  escape  liabil- 
ity by  leasing  them,  his  liability  extending  to  the  continuance  of 
the  nuisance  after  the  lease  goes  into  effect;  the  lessee  also  beinsr 
liable  if  he  continues  the  nuisance  after  notice  of  its  existence  and 
notice  to  abate  it. — Fagan  y.  Silver,  427. 

Same — Independent  Contractor — Liability  of  Owner. 

3.  The  owner  of  a  stone  quarry  and  crusher,  constituting  a  nui- 
sance^ cannot  escape  liability  for  damage  to  adjoining  property  by 
contracting  for  their  operation  by  an  independent  contractor,  who 
was  to  deliver  the  crushed  rock  in  bins^  for  the  use  and  benefit  of 
the  owner,  at  a  stipulated  price  per  yard. — Fagan  y.  Silvefj  427. 

OFFEB  OF  PROOF. 
Improper  refuaal,-HMe  Evidence,  44. 


OFFICERS. 
Assessors — Special   deputies — Compensation, — see    Counties,   L 

Salaries — Increase — ^Purpose   of  Constitutional   Limitations. 

1.  The  purpose  of  the  constitutional  limitations  (Art.  V,  see.  31, 
Art.  YII,  see.  4,  Art.  VIII,  sec.  29)  against  the  passage  of  laws 
increasing  or  diminishing  the  salaries  of  certain  public  officers  dur- 
ing the  terms  for  which  they  were  elected,  is  to  remove  the  temp- 
tation from  the  legislature  to  control  the  executive  and  judicial 
branches  of  government  by  promises  of  reward  in  the  form  of  in- 
creased compensation  or  tiireats  of  punishment  by  way  of  reduced 
ealaries. — State  ex  rel.  Jackson  v.  Porter,  343. 

Same — Enforcement  of  Constitutional  Limitations. 

2.  The  rule  established  by  the  above  constitutional  limitations  must 
be  strictly  enforced,  provided  the  reason  underlying  it  is  present; 
whenever  the  reason  for  it  ceases,  so  does  the  rule  itself. — State  ex 
rel.  Jackson  v.  Porter,  343. 

Same—District  Judges — Who  Ihititled  to  Increase. 

3.  Held,  that  while  under  the  constitutional  Hmitationfl  above  (par- 
agraph 1)  a  district  judge  elected  prior  to,  and  serving  at  the  time 
of,  the  passage  of  an  Act  increasing  the  salary  of  the  office,  would 
ji(k  have  been  entitled  to  the  increase,  his  successor  appointed  to 
fiU  the  vacancy  created  by  the  former's  resignation  some  seven 
months  after  its  passage,  could  rightfully  demand  the  enlarged  com- 
pensation, the  circumstances  removing  the  case  from  the  operation 
of  the  rule  referred  to  in  paragraph  1  above.  (Mk.  Chiisf  Justice 
Brantly  and  Mb.  Justigb  Hurly  dissenting.)— -State  ex  reL  Jack* 
flon  y.  Porter,  343. 

OEDBBS. 
Nonappealable, — see  Appeal  and  ETrror,  19. 
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PABDONa 
OoQtraet  between  attorney  and  client  to  pToenre  pardon, — fee  Gontraeta, 
15^  IS. 

PAROL  EVIBENCB. 
fiee  Evidenee^  32,  38,  48. 

PABTIAL   DEFENSES. 
See  Pleading  and  Praetiee,  7« 

PLEADING    AND    PRACTICE. 
Trial — ^Reopening  ORee — Discretion. 

1.  A  motion  to  reopen  a  case  after  closing  of  tbe  testimony  and 
settlement  of  the  instructions,  for  the  purpose  of  offering  a  writing 
in  evidence,  is  addressed  to  the  sonnd  legal  discretion  «f  the  trial 
eonrt. — ^Brange  v.  Bowen,  77. 

Hew  Trial — Insufficiency  of  Evidence — Discretion. 

2.  A  motion  for  a  new  trial  on  the  ground  of  insniBciene^  of  the 
evidence  is  addressed  to  the  sound  legal  discretion  of  the  trial  court, 
not  to  be  disturbed  on  appeal  except  for  a  clear  abuse  thereof. — 
Brange  ▼.  Bowen,  77. 

Claims   Against  Ektate — Disallowance   of   Claim — Action — Complaint. 

8.  Where  a  claim  against  an  estate  is  disallowed  by  the  executor 
or  administrator,  the  suit  brought  by  the  claimant  must  be  upon  the 
identical  claim  presented  for  payment. — Harwood  ▼.  Scott,  Admx., 
83. 

Same — Presentation   of  Claim — Sufficiency. 

4.  If  the  presentation  of  a  claim  against  an  estate,  which  was  re- 
jected, advised  the  executor  or  administrator  of  its  nature,  the 
amount  claimed,  and  was  explicit  enough  to  bar  another  action  on 
the  same  demand,  it  was  sufficient;  an  observance  of  the  technical 
rules  of  pleading  not  being  required. — Harwood  v.  Scott,  Admx., 
83. 

Same — Complaint — Variance— What  Does  not  Constitute. 

5.  Where  the  only  difference  betwemi  a  claim  presented  to  and  re- 
jected by  an  administrator,  and  the  complaint  in  an  action  on  the 
rejected  claim,  was  one  of  phraseology  and  not  of  substance,  the 
district  court  was  not  warranted  in  dismissing  the  action  on  the 
ground  of  fatal  variance  between  the  claim  and  the  complaint. — 
Harwood  v.  Scott,  Admx.,  83. 

Intoxicating     Liquors — Search-warrant — Complaint — Fatal     Variance — ^Dis- 
missal. 

6.  Where  the  complaint  in  proceedings  under  the  Search  and  Seizure 
Aet  (Chap.  143,  Laws  1917)  alleged  that  defendant  had  contraband 
liquors  deposited  at  No.  601  on  a  certain  street,  and  a  search-warrant 
was  issued  to  search  such  premises,  and  the  officer  searched  the  prem- 
ises at  No.  603  on  that  street,  seizing,  among  other  things,  a  small 
amount  of  liquor,  the  departure  was  fatal  to  the  validity  of  the 
proceedings,  and  a  judgment  of  dismissal  was  proper. — State  v. 
Malarky,   132. 

Personal    Injuries — Contributory    Negligence— Partial    Defense— -Must    be 
Pleaded. 

7.  Under  the  rule  of  comparative  negligence  declared  by  Chapter 
29,  Laws  of  1911,  contributory  negligence  on  the  part  of  plaintiff  is 
a  partial  defense  which  must  be  pleaded. — Cornell  v.  Great  Northern 
Ry.  Co.,  177. 

67  Mont.— 4S 
/ 


674  Pleading  and  Pbacitce. 

£hune — ^Bmplojen'    Liabilitj    A«t — Pleadings. 

8.  The  Xfaiplojen'  Liability  Aet  (Chap.  2^,  Laws  1911),  does  not 
change  in  any  particular  the  form  of  the  statement  of  plaintijff'e 
cause  of  action  from  that  at  common  law,  but  does  require  all  the 
other  pleadings  to  be  so  formulated  as  to  present  the  issues  arising 
upon  defenses  permitted  by  it,  including  the  matter  which  may  be 
alleged  in  mitigation  of  damages. — Cornell  v.  Great  Northern  Ry. 
Co.,  177.' 

Practice— Where   Evidence  not   Part   of  Bill  of  Exceptions — ^How  Made 
Part  of  Record  on  Appeal. 

9.  Where  a  transcript  of  the  stenographer's  notes  of  the  evidence, 
not  made  a  part  of  a  bill  of  exceptions,  is  sought  to  be  made  avail- 
able on  appeal  under  the  provisions  of  Chapter  149,  Laws  of  1915, 
it  must  be  certified  as  correct  by  the  trial  court  or  agreed  by  counsel 
to  be  so;  otherwise  it  cannot  be  considered  by  the  supreme  court 
for  any  purpose. — Sprinkle  v.  Anderson,  219. 

Complaint — Commingling   Causes    of    Action — Order   to   Separately  State 
and  Number — Failure  to   Comply — DismissaL 

10.  Where  plaintiff,  who  had  been  ordered  to  separately  state  and 
number  his  causes  of  action  alleged  by  defendant  to  have  been 
commingled  in  the  complaint,  availed  himself  of  the  time  granted 
for  that  purpose  and  secured  additional  time  to  file,  and  did  file, 
an  amended  complaint,  which,  however,  did  not  comply  with  the 
order,  the  latter  pleading  was  properly  stricken  from  the  files,  and 
the  action  dismissed. — Lehfeldt  Co.  v.  Justice,  221. 

Fleadiug — Conclusions — Insufficiency. 

11.  An  allegation  in  an  action  to  recover  the  consideration  paid 
for  a  written  lease  of  real  property  that  the  lease  was  void  waa 
one  of  a  legal  conclusion  and  insufficient  to  support  a  judgment. — 
Moore  Bros.  Sheep  Co.  v.  Lehfeldt,  227. 

Complaint — ^Fftets  not  Conclusions,  to  be  Stated. 

12.  Under  section  6532,  Revised  Codes,  facts  must  be  pleaded  in  the 
complaint,  not  conclusions,  nor  evidence  from  which  fitcta  might  be 
inferred. — Hensen   v.    Merton,   231. 

Same — Verification — Insufficiency. 

13.  The  requirement  that  the  complaint  must  be  verified  by  affidavit 
of  plaintiff  that  the  pleading  is  true  of  his  own  knowledge,  eta.,  held 
not  to  have  been  met  by  a  statement  as  to  matters  vital  to  his  case 
that  certain  public  records  show  certain  facts  of  which  he  asserts 
neither  knowledge  nor  belief. — Hensen  v.  Merton,  231. 

Trusts— "Soldiers'    Scrip"— Public    Lands— Equitable    Title— Complaint. 

14.  One  who  seeks  to  oust  a  patentee  of  public  lands  under  sol- 
diers' scrip  secured  from  alleged  heirs  at  law  of  a  deceased  Civil 
War  soldier,  must  allege  in  his  complaint  such  facts  as  will  connect 
him  with  the  original  title  from  the  government,  and  such  as  will 
bring  the  deceased  soldier  and  those  holding  under  him  within  the 
provisions  of  sections  2304-2307  of  the  &vised  Statutes  of  the 
United  States;  otherwise  it  will  not  state  a  cause  of  action. — ^Hensen 
V.  Merton,  231. 

Forcible   Entry — "Breaking"  Open — Sufficiency   of   Complaint. 

15.  Held,  in  an  action  in  forcible  entry,  that  an  allegation  of  the 
complaint  that  though  the  doors  and  windows  of  the  dwelling  in 
question  had  been  securely  fastened,  defendant  forced  open  the  doors 
and  windows  and  entered  the  dwelling,  etc.,  was  sufficient  to  con- 
stitute a  "breaking"  open  of  the  doors  and  windows,  under  section 
7269,  subdivision  1,  Revised  Codes. — Sprinkle  r.  Anderson,  223. 
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Personal  Injuries — Contributory  Negligence— How  to  be  Pleaded. 

16.  Contributory  negligenee  must  be  pleaded  with  the  same  degree 
of  particularity  required  in  charging  ntigligence,  and  the  party  al- 
leging it  cannot  prevail  unless  the  particular  acts  of  negligence, 
or  one  or  more  of  them,  set  forth  are  established  by  hia  evidence. — 
Surman  v.  Cruse,  253. 

Same — Negligence — Pleading — SufSciency. 

17.  Whether  there  is  a  suffieient  charge  of  negligence  in  a  per- 
sonal injury  ease  must  be  determined  from  the  facts  alleged,  not 
from  the  use  of  the  descriptive  terma  "negligently  and  carelessly." 
Surman  v.  Cruse,  253. 

Motion  to  Strike — Effect. 

18.  Under  the  civil  practice,  a  motion  to  strike  out  a  portion  of  a 
pleading  is  in  fact  and  in  substance  a  demurrer  to  the  portion  at- 
tacked.— ^State  ex  rel.  Juckem  v.  District  Court,  316. 

Sustaining  of  Demurrer — ^Bemedies. 

19.  When  a  demurrer  to  a  pleading  is  sustained,  the  pleader  may 
either  take  exception  to  the  ruling,  stand  on  hia  original  pleading, 
permit  judgment  to  go  against  him,  and  appeal  therefrom,  or  sub- 
mit to  the  ruling  and  plead  over;  the  two  courses,  however,  being 
antagonistic  in  principle,  cannot  be  adopted  concurrently. — State  ex 
rel.  Juckem  v.  District  Court,  315. 

Amended  Pleadings — Originals  Fundiu  Offioio, 

20.  Where,  after  a  motion  to  strike  allegations  from  written  ob- 
jections to  a  petition  for  letters  of  administration  had  been  sustained, 
the  opponent  obtained  an  extension  of  time  to  file  amended  plead- 
ings, the  original  ones  became  functus  officio, — State  ex  rel.  Juckem 
V.  District  Court,  315. 

9ame—Mandaimis — When  Writ  Does  not  Lie. 

21.  Mandamus  does  not  lie  to  compel  the  district  court  to  restore 
matter  stricken  from  pleadings,  where  the  party  seeking  relief  had 
asked  for  and  secured  time  to  file  amended  pleadings,  thus  treating 
the  original  ones  as  functus  officio  and  leaving  nothing  to  which 
reetoration  could  be  made. — State  ex  rel.  Juckem  v.  District  Court, 
315. 

DSatrict  Courts  Must  Disregard  Procedural  Irregularitiea. 

22.  Under  section  6593,  Bevised  Codes,  district  courts  must,  at  every 
stage  of  a  case,  disregard  procedural  irregularities  and  omissions 
which  do  not  affect  the  substantial  rights  of  the  parties. — State  ex 
rel.  Jerry  v.  District  Court,  328. 

Cities    and    Towns — Council — Bemoval    of    Chief    of    Pire    Department — 
Charges — Sufficiency. 

23.  In  proceedings  before  a  city  council  for  the  removal  of  the  chief 
of  the  fire  department,  the  charges  need  not  be  stated  with  the  tech- 
nical accuracy  required  in  a  complaint  filed  in  court. — State  ex  rel. 
Griffiths  V.  Mayor  of  City  of  Butte,  368. 

■Same. 

24.  Charges  that  the  chief  of  a  fire  department  did  not  respond 
promptly  to  fire-alarms,  did  not  know  the  location  of  fire  hydrants, 
was  incompetent  to  direct  the  fighting  of  fire,  failed  to  tear  down 
certain  buildings  as  required  by  state  fire  marshal,  etc.,  held  suffi- 
ciently definite  and  certain  to  advise  the  accused  of  the  nature  of 
the  charges  against  him  and  to  enable  him  to  prepare  his  defense. 
State  ex  rel.  Griffiths  ▼.  Mayor  of  City  of  Butte,  368* 
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Pleading — Specific    Control    General    Allegations. 

25.  Where  both  general  and  specific  allegations  are  made  eoneem* 
ing  the  same  matter,  the  latter  control. — First  National  Bank  of 
New  Castle  v.  Grow,  376. 

PromisBorj  Notes— NegotiabUitj — Complaint — InsalBciency. 

26.  Reld,  under  the  above  rule,  that  the  complaint  in  an  actien  on 
a  promissory  note  made  payable  to  order  which  specifically  alleged 
that  the  payee  "sold,  assigned  and  transferred"  it  to  plaintiff,  dis- 
closed an  assignment,  and  that  the  general  succeeding  allegation  that 
pktintiff  "is  now  the  lawful  owner  and  holder"  thereof,  was  in- 
sufficient to  supply  the  averment  that  the  transfer  was  had  by  in^ 
dorsement. — First  National  Bank  of  New  Castle  ▼.  Grow,  376. 

Complaint — Sufficiency — Inferences. 

27.  Complaint,  in  an  action  for  fraud,  held  sufficient  under  the  mle 
that  whatever  is  necessarily  implied  in,  or  reasonably  to  be  inferred 
from,  an  allegation,  is  to  be  taken  as  directly  averred. — Kummrow  ▼. 
Bank  of  Fergus  County,  390. 

Fraud — Deeds — Failure  to   Read   Instrument — Complaint — Sufficiency. 

28.  Where  a  woman,  unable  to  read  or  write  the  English  language,, 
who  charged  in  her  complaint  that  on  making  final  proof  on  a  desert 
land  entry  she  was  induced  by  the  United  States  commissioner  be- 
fore whom  proof  was  made,  and  a  member  of  a  firm  (subsequently 
formed  into  a  corporation),  that  it  was  necessary  for  her  to  sign, 
and  she  did  sign,  a  water  right  location  notice  in  order  to  acquire 
title  to  the  lands,  whereas  the  writing  was  a  warranty  deed,  her 
failure  to  have  the  paper  read  and  explained  to  her  by  some  dis- 
interested person  did  not  bar  her  from  seeking  the  relief  demanded, 
and  dismissal  of  the  action  was  error. — ^Kummrow  v.  Bank  of  Fer- 
gus  County,  390. 

Cities     and     Towns-Special     Improvements — ^Damages — Complaint— -^e^ 
sentation  of  Claim  not  Required. 

29.  Plaintiff,  in  an  action  to  recover  back  a  special  improvement 
tax  paid  under  protest,  need  not  allege  in  the  complaint  that  his 
claim  had  been  presented  to  the  city  or  town  council  for  allowance 
before  action  was  commenced,  section  29  of  Chapter  89,  Laws  of 
1913,  under  which  Act  the  improvements  were  made,  not  contem- 
plating presentation  thereof  as  a  condition  precedent  to  his  right  to 
maintain  the  action. — Harvey  v.  Town  of  Townsend,  407. 

Admissions — What   may   Constitute. 

30.  An  allegation  in  an  answer  that  a  fact  stated  in  the  complaint 
is  true,  or  the  affirmative  statement  therein  of  a  fact  which  is  like- 
wise pleaded  in  the  complaint,  is  an  admission  of  the  truth  of  the 
allegation  of  the  complaint,  and  proof  thereof  is  not  necessary. — 
Parham  y.  Chicago,  M.  So  St.  P.  By.  Co.,  492. 

• 

PERSONAL   INJURIES. 
Actionable    Negligence. 

1.  Actionable  negligence  arises  only  from  breach  of  legal  duty.— - 
Jonosky,   Admr.,   v.   Northern   Placific  By.   Co.,   63. 

Railroads — Duty  Owing  to  Trespassers. 

2.  The  only  duty  owing  by  a  railway  company  to  a  trespasser 
upon  its  tracks  is  to  refrain  from  wantonly  or  willfully  injuring 
him  after  discovering  his  presence  in  a  position  of  peril. — Jonosky, 
Admr.,  v.  Northern  Pacific  Ry.  Co.,  63. 

Same — Implied  Invitation — Implied  License — Definition. 

3.  An  invitation  is  inferred  where  there  is  a  common  interest  or 
mutual  advantage;  a  license  is  implied  wher«  tlie  object  is  the  mere- 
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pleasnrey  eonyenienee  or  benefit  of  the  person  enjoying  tlie  privilege. 
Jonosky,  Admr.,  v.  Northern  Paeific  By.  Oo.,  63. 

Bame — ^Duty  Owing  to  Licensee. 

4.  Under  the  above  rule  (par.  3),  decedent,  who  was  fatally  injured 
while  attempting  to  crawl  under  the  coupling  between  two  ears  of  a 
freight  train  standing  in  defendant  company's  yards,  rather  than 
take  a  more  circuitous  route  and  cross  at  a  street  crossing,  was  a 
bare  licensee,  to  whom  defendant  owed  no  duty  other  than  that  of 
not  knowingly  and  willfully  causing  him  harm. — Jonosky,  Admir.,  t. 
Northern  Pacific  By.  Co.,  63. 

flame— Common-law   Bule. 

5.  Under  the  common  law  adopted  in  this  state,  in  the  absence  of 
legislative  declaration  to  the  contrary,  the  owner  of  premises  owes 
to  a  licensee  no  duty  as  to  their  condition,  save  that  of  not  know- 
ingly exposing  him  to  hidden  perils  or  wantonly  and  willfully  caus- 
ing him  harm;  the  licensee  enjoying  the  license  subject  to  the  con- 
comitant perils  arising  from  the  owner's  use  in  the  ordinaiy  course 
of   business. — Jonosky,   Admr.,  v.   Northern   Pacific   By.   Co.,   63. 

Master  and  Servant — Bail  roads — Excessive  Verdict. 

6.  Held,  that  a  verdict  for  $17,500  for  the  partial  loss  of  plaintiff's 
left  eye,  the  sight  of  the  right  having  been  destroyed  many  yeaia 
before,  was  excessive,  it  appearing  that  he  was  sixty-seven  years  jf 
age,  with  a  life  expectancy  of  ten  years,  was  at  the  time  of  the 
accident,  and  had  been  for  the  five  years  preceding,  earning  $50  a 
month  operating  a  stationary  gasoline  engine  at  a  water-tank. — Cor- 
nell V.   Great  Northern  By.  Co.,   177. 

Same — Mortality  Table — Evidence. 

7.  Mortality  tables  are  competent  evidence  to  aid  the  jury  in  deter- 
mining the  probable  duration  of  the  life  of  an  injured  employee,  and 
may  be  used  to  aid  them,  by  comparing  his  earnings  before  and 
after  the  injury,  to  ascertain  the  amount  which  will  compensate  him 
for  his  loss  by  reason  of  impairment  of  his  earning  capacity. — 
Cornell  v.  Great  Northern  By.  Co.,  177. 

Same — Damages — Mortality  and  Annuity  Tables. 

8.  In  determining  the  amount  to  be  awarded  plaintiff  in  a  personal 
injury  action,  the  jury  must  be  left  to  exercise  their  discretion, 
unlimited  by  any  fixed  standard,  after  examining  the  facts  and  cir- 
cumstances of  the  case,  considering  annuity  and  mortality  tablet,  etc, 
Cornell  v.  Great  Northern  By.  Co.,  177. 

Same — Mortality    Tables — Evidence — Purpose    of    Introduction. 

9.  The  ofiice  of  mortality  tables  in  a  personal  injury  case  is  to  fur- 
nish the  jury  a  basis  by  which  they  may  ascertain  the  present  worth 
of  the  several  sums  which,  but  for  the  injury,  would  have  been  re- 
ceived by  plaintiff  in  the  form  of  deferred  payments,  and  the  earn- 
ing power  of  money  in  the  general  community  in  which  the  injury 
occurred;  they  can  only  serve  as  a  guide  in  determining  the  amount 
of  the  verdict  and  not  as  an  absolute  standard  by  which  to  fix  the 
award. — Cornell  v.  Great  Northern  By.  Co.,  177. 

Same — Instructions — Mortality  and  Annuity  Tables — Not  to  be  Viewed  as 
Definite   Standard   for   Awarding  Damages. 

10.  Held,  that  an  instruction  from  which  the  jury  could  infer  that 
they  were  at  liberty  to  regard  mortality  and  annuity  tables  as  fur- 
nishing an  authorized  and  definite  standard  by  which  they  might  fix 
their  award  in  a  personal  injury  action,  was  prejudicially  erroneous. 
Cornell  v.  Great  Northern  By.  Co.,  177. 
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Same — LoM  of  Sight — ^Cost  of  Attendant — Evidence — ^When  Incompetent. 

11.  Evidence  that  it  woiild  eoet  $100  a  month  to  provide  an  attend- 
ant for  a  blind  man,  held  incompetent  where  the  question  whether 
plaintiff,  where  sight,  though  impaired,  was  not  destroyed,  would 
ever  need  an  attendant  was  left  to  speculation  as  to  what  might  or 
might  not  oeeur  in  the  future. — Oomell  y.  Great  Northern  By.  Co., 
177. 

Same — ^Total   Blindness — Care   and   Attendance — ^Damages. 

12.  Obiter:  In  a  case  in  which  the  plaintiff  has  become  totally 
blind  by  reason  of  the  injury  complained  of,  or  where  there  is  evi- 
dence tending  to  show  a  reasonable  probability  that  the  injury  wiU 
finally  produce  that  result,  the  jury  may,  in  assessing  the  damages, 
take  into  consideration  the  fact  that  he  will  need  care  and  attention 
by  others,  if  there  is  evidence  showing  with  reasonable  certainty  that 
such  need  will  arise  and  when  it  will  arise. — Cornell  v.  Qreat  North- 
em  By.  Co.,  177. 

Same — Employers'  Liability  Act — ^Purpose  of  Legislation. 

IS.  The  purpose  of  the  legislature  in  enacting  the  Employers'  Lia- 
bility Act  (Chap.  29,  Laws  1911)  was  to  substitute  for  the  benefit 
of  railway  employees  the  action  provided  by  it,  in  place  of  the 
common-law  action,  and,  in  ease  of  death,  to  create  a  new  cause  of 
action  in  favor  of  the  dependents  named,  for  the  pecuniary  loss 
suffered  by  them. — ^Cornell  v.   Great  Northern  By.  Co.,   177. 

Same — Employers'  Liability   Act — Pleadings. 

14.  The  Employers'  Liability  Act  (Chap.  29,  Laws  1911),  does  not 
change  in  any  particular  the  form  of  the  statement  of  plaintiff's 
cause  of  action  from  that  at  common  law,  Irat  does  require  all  the 
other  pleadings  to  be  so  formulated  as  to  present  the  issues  arising 
upon  defenses  permitted  by  it,  including  the  matter  which  may  be 
alleged  in  mitigation  of  damages. — Cornell  v.  Great  Northern  By. 
Co.,  177. 

Same — Contributory  Negligence — ^Burden   of  Proof. 

15.  Held,  that  the  rSe  that  in  a  personal  injury  action  the  burden 
of  pleading  and  proving  contributory  negligence  on  tiie  part  of  the 
plaintiff  is  upon  defendant  was  not  changed  by  the  Employers'  Lia- 
bility Act,  supra,  and  that  refusal  of  an  offered  instruction  placing 
the  burden  upon  plaintiff  was  proper. — Cornell  v.  Great  Northern  By. 
Co.,  177. 

Same — Contributory   Negligence — Partial  Defense — ^Must  be  Pleaded. 

16.  Under  the  rule  of  comparative  negligence  declared  by  Chapter 
29,  Laws  of  1911,  contributory  negligence  on  the  part  of  plaintiff 
is  a  partial  defense  which  must  be  pleaded.-— Cornell  v.  Great  North- 
ern By.  Co.,  177. 

Same— Physical  Examination — Instructions — ^Proper  Befusal. 

17.  An  instruction  that  plaintiff's  refusal  to  submit  to  a  physical 
examination  in  the  presence  of  the  jury  might  be  considered  by  them 
and  given  such  weight  as  they  might  in  their  discretion  deem  proper, 
held  properly  refused,  the  defendant,  under  May  v.  Northern  Fac, 
By.  Co,,  32  Mont.  522,  not  having  any  right  to  demand  such  an 
examination. — Cornell  v.   Great   Northern  By.   Co.,   177. 

Same — Assumption  of  Bisk— <When  Defense  not  Available. 

18.  Held,  that  the  defense  of  assumption  of  risk  was  not  available 
to  defendant,  in  an  action  under  Chapter  29,  Laws  of  1911,  where 
such  risk  arose  by  reason  of  the  negligence  of  one  of  defendant 
company's  employees  in  failing  to  make  proper  repairs  on  a  gasoline 
engine  when  called  to  his  attention. — Cornell  t.  Great  Northern  By. 
Co.,  177. 
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Same — Assumption  of  lUsk — Jury  Qnestioii. 

19.  The  question  whether  the  plaintiff  assumed  the  risk  ineid^iit  to 
remaining  in  defendant's  employment  for  a  period  of  two  months  and 
a  half  after  repairs  on  a  gasoline  engine  became  necessary,  bat 
were  not  made,  was  a  question  to  be  determined  by  the  jury.— 
Cornell  v.  Great  Northern  Ry.  Co.,  177. 

Same — ^Master  and  Servant — Faulty  Method  in  Cbndueting  Work — ^When 
Negligence. 

20.  An  employer  has  the  right  to  conduct  his  business  in  his  own 
way,  provided  the  method  he  selects  is  reasonably  safe;  if  sp  far 
faulty  that  it  can  be  said  to  be  negligence  to  pursue  it,  and  injury 
results  proximately  therefrom  to  the  employeei  the  employer  ]» 
liable.— Surman  ▼.  Cruse,  253. 

Same — Mines — Faulty   Method — How   Determinable. 

21.  Defendant  was  not  required  to  select  the  best  method  or  the 
safest  appliances  for  holding  a  large  rock  in  place  in  mine  workings* 
and  the  question  whether  the  method  adopted  was  proper  was  de- 
terminable by  actual  conditions,  not  by  comparison  with  other 
methods  which  might  have  been  used. — Surman  ▼.  Crase^  253. 

Same — Safe  Place  Bule — ^When  Inapplicable. 

22.  The  safe  place  rule  held  not  to  apply  in  the  ease  of  a  timber^ 
man  employed  in  a  mine  to  make  safe  dangerous  places  in  the 
workings,  wl^ether  pointed  out  to  him  by  another  or  discovered  by 
himself,  though  it  is  incumbent  upon  the  master  to  minimise  the 
danger  so  far  as  practicable. — Surman  v.  Cruse,  253.  > 

Same — Negligence — Custom  Does  not  Exonerate. 

23.  Custom  never  exonerates  from  the  imputation  of  negligence. 
Surman  v.  Cruse,  253. 

Same — Custom — Instruction. 

24.  An  instruction  that  if  defendant  had  employed  a  method  eus- 
tomarily  employed  by  miners  in  making  a  dangerous  place  safe  by 

spragging,  no  liability  attached,  provided  it  was  a  reasonably  safe  way 
in  which  the  danger  could  be  prevented  was  not  objectionable  as 
contrary  to  tbe  rule  that  custom  does  not  exonerate  from  the  impu- 
tation of  negligence. — Surman  v.  Cruse,  253. 

Contributory  Negligence — Must  be  Pleaded. 

25.  Contributory  negligence  must  be  pleaded  with  the  same  degree 
of  particularity  required  in  charging  negligence,  and  the  party  alleg- 
ing it  cannot  prevail  unless  the  particular  acts  of  negligence,  or 
one  or  more  of  them,  set  forth  are  established  l^  his  evidence. — 
Surman  v.  Cruse,  253. 

Same — Negli  gence — Pleading. 

26.  Whether  there  is  a  sufBcient  charge  of  negligence  in  a  pergonal 
injury  case  must  be  determined  from  the  facts  alleged,  not  from 
the  use  of  the  descriptive  terms  "negligently  and  carelessly.'* — 
Surman  ▼•  Cruse,  253. 

PHYSICIANS    AND    SUKGEONS. 

Physical    examination   of   plaintiff   in   action   for   personal   injuries, — see 
Personal  Injuries,  17. 

Treatment  of  Patient — Degree  of  Skill  to  be  Exercised — Rule. 

1.  When  one  holds  himself  out  as  a  physician  or  surgeon,  whether 
licensed  or  not,  and  accepts  employment  as  such  to  treat  a  patient, 
he  assumes  toward  the  latter  the  obligation  to  exercise  snch  reason- 
aW  c<»re  and  skill  in  that  behalf  as  is  usually  exercised  by  physi- 
cians  or  surgeons   of  reeognixed  schools  who   practice   in  the   com- 
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ciiinity  io  which  he  resides,  having  due  regard  to  the  condition  of 
medical  or  surgical  science  at  that  time. — Hansen  v.  Pock,  51. 

Unjustifiable  Treatment  of  Patient — Liability   of  Chinese  Doctor. 

2.  Held,  under  the  above  rule,  that  a  Chinese  herb  doctor  who  held 
himself  out  as  able  to  cure  any  kind  of  chronic  disease  was  liable  in 
damages  to  the  widow  of  a  patient  who  died  after  treatment  for  dis- 
ease of  the  kidneys  by  defendant,  when  in  fact  he  was,  and  had  been 
for  some  twenty  years,  suffering  from  pulmonary  tuberculosis, 
which  treatment  could  not  be  justified  by  the  rules  of  recognized 
fchools  of  medicine. — Hansen  v.  Pock,  51. 

POLICE  OFFICERa 

Bee,  also,  Criminal  Law,  16-21. 

Carrying  revolver  in  eourtroom  while  on  trial  for  assault, — see  Criminal 
Law,  19. 

Police  Oficer  Making  Arrest — Criminal  Liability  for  Assault. 

1.  While,  under  Bevised  Codes,  section  9064,  in  making  a  lawful 
arrest,  the  officer  may  use  all  necessary  means  to  effect  the  arrest 
if  the  person  to  be  arrested  either  flees  or  forcibly  resists,  if  he 
unnecessarily  assaults  him  he  is  criminally  liable  for  such  assault. — 
State  T.  Prlja,  461. 

POWEB8. 

Of    county     eommissioners— 'When     nondelegable^ — see    County     Gbmmis 
aioners,  2,  8^ 

PBBSUMPTIONa 

liegislatioii. 

1.  The  legislature  is  presumed  to  have  understood  the  meaning  of 
the  words  used  in  legislation,  and  that  the  words  used  were  used 
in  the  common  and  ordinary  meaning. — Helena  L.  &  By.  Co.  t. 
Northern  Pac.  By.  Co.,  93. 

Nonsuit. 

2.  On  motion  for  nonsuit,  every  fact  is  deemed  to  be  proved  which 
the  evidence  tends  to  establish,  and  if,  viewed  in  the  light  most 
favorable  to  plaintiff,  it  makes  out  a  prima  facie  case,  it  is  error 
to  grant  the  motion. — Sprinkle  v.  Anderson,  223. 

Bailroads — Killing     Livestock — Negligence — Conflict     in     Evidence — Jury 
Question. 

3.  Positive  testimony  by  defendant's  employees  that  the  train  which 
killed  plaintiffs'  livestock  near  an  unfenced  siding  was  properly  equipped 
with  safety  devices  and  that  all  reasonable  care  was  exercised  to 
prevent  the  accident  merely  created  a  conflict  in  the  evidence  de- 
terminable by  the  jury,  and  did  not  overcome  the  presumption  of 
iLegHgence  raised  by  the  fact  of  the  killing. — Knop  v.  Chicago,  Mil- 
waukee &  St.  Paul  By.  Co.,  288. 

Criminal  Law — Intent — Disputable  Presumptions. 

4.  The  presumption  that  an  unlawful  act  was  committed  with  an 
unlawful  intent  is  disputable. — State  v.  Smith,  563. 

PBINCIPAL   AND   AGENT. 

Carriers — Livestock — Authority    of    Attendant — Jury    Question. 

1.  Held,  that  the  question  whether  the  person  in  charge  of  a  live- 
stock shipment,  or  "shipper,"  so  styled  by  plaintiff,  had  oatensible 
authority  to  direct  the  conductor  in  charge  of  the  train  not  to  stop 
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for  feeding  at  a  eeitain  station,  contrary  to  an  •stabli'ilied  eufitom, 
or  was  acting  as  a  mere  special  agent  with  no  other  authority  than 
to  act  as  attendant,  was  one  for  determination  by  the  jury. — Far- 
faam  V.  Chicago,  M.  &  St.  P.  By.  Co.,  492. 

PBOBATE  PBO€EEn)INaS. 
See,  also,   Eilstates   of   Deceased    Persons. 

Settling  account  of  executor — ^Becord  on  appeal, — see  Appeal  and  Error, 
10,  11. 

PBOHIBITION. 
Scope  of  Writ. 

1.  The  office  of  the  writ  of  prohibition  Ib  primarily  to  arrest  pro- 
ceedings, but  when  a  case  arises  in  which  there  are  orders  to  be  an- 
nulled and  proceedings  to  be  stayed,  it  will,  upon  a  proper  showing, 
annul  all  prior  orders  and  stay  such  further  proceedings  as  may  be 
necessary  to  make  the  remedy  complete. — State  ex  rel.  Thompson  y. 
District  Court,  433. 

When  Appeal  No  Bar  to  Writ. 

2.  Where  the  remedy  by  appeal  from  an  order  allowing  alimony 
pendente  lite,  attorney's  fees  and  suit  money  is  not  adequate  or 
speedy,  the  fact  that  an  appeal  lies  is  not  sufficient  reason  for  deny- 
ing the  writ  of  prohibition  against  the  enforcement  of  the  order. — 
State  ex  rel.  Wooten  v.  District  Court,  517. 

Ebctent  of  BoTiew  by  Supreme  Court. 

3.  In  determining  whether  the  district  court  exceeded  its  juris- 
diction in  making  an  order  of  the  nature  of  the  above  in  an  action 
for  annulment  of  marriage  asked  for  on  the  ground  that  defendant 
wife  was  physically  incapable,  the  supreme  court  may  examine  not 
only  the  pleadings  but  the  evidence  before  the  trial  court.— ^tate  ez 
roL  Wooten  t.  District  Court,  517. 

PBOHIBITION  Acrr. 
See    Intoxicating   Liquora 

PBOMISSOBY  NOTBa 
See  Bills  and  Notes. 

PUBLIC  LANDS. 
Indiaa  allotments,— me  Indians. 
Soldiers'  scrip,— «ee  Trusts,  4,  5.      ' 


PUBLIC  POLICY. 

Definition. 

1.  "Publie  policy"  is  that  principle  of  law  which  holdto  that  no 
citizen  can  lawfully  do  that  which  has  a  tendency  to  be  injurious  to 
the  public  or  is  against  public  good,  and  is  declared  by  the  Consti- 
tution and  statutes  and,  in  the  absence  of  declarations  by  either, 
by  the  decisions  of  the  courts. — Spaulding  v.  MaUlett,  dl8. 

PUBLIC  UTILITY   ACT. 
See  Contracts,  13. 
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QUANTUM  MERUIT. 

Work  and  Labofr — ^Proof  of   lUpresB  Oontract — Variance. 

1.  Odo  suing  on  quanttimrh  merwt  for  the  value  of  servieee  rendered 
may  teetify  to  an  express  promise  to  pay  a  specified  amount;  the 
only  effect  in  auch  a  ease  of  proof  of  an  express  contract  fixing 
the  price,  being  that  the  stipulated  price  becomes  the  qucaitwn  mer- 
vit  in  the  caee;  hence  the  testimony  is  not  objectionable  on  the 
ground  of  teriance. — ^Daly  y.  Kelley,  306. 

Bame— Value  of  Ser^ioe»— Testimony  of  Unqualified  Nonexpert  Witness 
— Immateriality. 

2.  Where  plaintiff  in  an  action  on  quantum  meruit,  after  testifyini^ 
to  an  exprese  agreement  fixing  his  compeneationi  stated  that  the  sum 
agreed  upon  irae  the  reasonable  value  for  the  services  rendered,  the 
fact  that  he  did  so  without  first  technacally  qualifying  aa  an  expert 
witness  was  ineonsequenrtial. — ^Daly  v.  Kelley,  306w 

QUIETING  TITLE. 
6ee  Mines  and  Mining,  4^ 

BAILItOAI>3. 
See,  also,  Eminent  Domain;   Personal  In  juries,  1-19. 

facing — Side-tracks  and  Spurs — Liability  for  Injuring  Livestock. 

1.  Held,  under  section  4308,  BeTised  Oodes,  tiiat  a  railroad  eom% 
pany  is  not  required  to  fence  its  tracks  at  spurs  or  sidings,  and  is 
liable  for  injuries  to  livestock  at  such  places  only  where  its  actual 
negligence  is  established. — Knop  v.  Chicago,  Milwaukee  &  St.  Paul 
By.   Co.,   288. 

Same — ^Livestock — Injury  or  Killing — Prima  Facie  Case  of  Negligence. 

2.  Proof  of  the  injury  or  killing  of  livestock  on  the  unfenced  por- 
tion of  a  railroad  track  near  a  siding  or  spur  establishes  a  prima 
fade  case  of  negligence  on  the  part  of  the  company,  notwithstandini^ 
the  provisions  of  section  4308  as  above  construed. — ^Knop  v.  Chicago^ 
Milwaukee  &  St.  Paul  By.  Co.,  288. 

Same — Presumption  of  Negligence— Conflict  in  Evidence — Jury  Question, 
d.  Positive  testimony  by  defendant's  employees  that  the  train  which 
killed  plaintiff's  livestock  near  an  unfenced  siding  was  properly 
equipped  with  safety  devices  and  that  all  reasonable  care  was  exer- 
cised to  prevent  the  accident  merely  created  a  conflict  m  the  evi- 
dence determinable  by  the  jury,  and  did  not  overcome  the  presnmp- 
tiosk  of  negligence  raised  by  the  fact  of  the  killing. — ^Knop  T» 
Chicago,  Milwaukee  &  St.  Paul  By.  Co.,  288. 

livestock — Contract  of    Carriage — Ambiguity — ^Parol    Evidence. 

4.  Where  a  oontract  of  carriage  of  livestock  provided  that  trans- 
portation sbonld  be  had   to  a  named  station  in  another  state,  and 

from  thence  via  a  given  carrier  and  connections  '*to  "  station, 

consigned  to  D.,  an  ambiguity  as  to  destination  existed  which  could 
be  explained  by  parol  testimony. — ^Parham  v.  Chicago,  M.  4»  8t.  P. 
By.  Co.,  492. 

Same — ^Liability  for  Negligence  of  Connecting  Carrier. 

5.  In  an  action  for  images  flowing  from  the  failure  of  the  carrier 
of  livestock  to  stop  over  at  a  certain  station  for  the  purpose  of 
feeding,  according  to  established  custom,  the  carrier  could  not  escape 
liability  by  proof  that  the  cause  of  action  arose  after  the  shipment 
was  taken  over  by  a  connecting  carrier,  where  the  shipper  was 
charged  through  rates  from  the  point   of   shipment  in  Montana  to 
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destination  In  another  state,  its  liabilitj  is  tliis  respect  being  an- 
ftifeeted  bj  the  foet  that  the  penon  in  charge  of  the  stock  signed  a 
new  centtact  with  the  connecting  carrier. — Parham  v,  Ohioago,  M.  & 
St.  P.  By.  06.,  492. 

8*me — ^Failure  to  Btap  and  Feed — Custom — ^Evidence. 

6.  Where  a  contract  for  the  shipment  of  livestock  was  made  with 
reference  to  a  costom  not  mentioned  therein,  to  stop  over  at  a  ce^ 
tain  point  for  feeding,  proof  of  the  custom  was  admissible  for  the 
purpose  of  ascertaining  the  intent  or  understanding  of  the  parties, 
and  was  not  objectionable  as  tending  to  vary  by  parol  the  terms  of 
the  writing.— Parham  v.  Chicago,  M.  &  St.  P.  By.  Co.,  492. 

Same — Authority  of  Attendant — Jury  Question. 

7.  Held,  that  the  question  whether  the  person  in  charge  of  a  live- 
stock shipment,  or  "shipper,"  so  styled  by  plaintiff,  had  ostensible 
authority  to  direct  the  conductor  in  charge  of  the  train  not  to  stop 
for  feeding  at  a  certain  station,  oomtrary  to  an  established  custom, 
or  was  acting  as  a  mere  special  agent  with  xu>  other  authority  than 
to  act  as  attendant,  was  one  for  determination  by  the  jury. — Parham 
V.  Chicago,  M.  ft  St.  P.  By.  Co.,  492. 

Same — ^Notice   of   Cl4mn   of  Loss — Secondary   Evidence— Harmless   Error. 

8.  Where  there  was  valid  proof  of  service  of  notice  of  claim  for 
loss  on  the  connecting  carrier  within  the  time  fixed  by  the  contract 
of  oarriage,  error  in  admitting  secondary  evidence  thereof,  without 
demand  on  defendant  to  prodnce  the  original,  was  not  pr^odicial. — 
Parham  v.  Chicago,  M.  &  St.  P.  By.  Co.,  492. 

Same — ^Purpose  of  Notice  of  Claim  of  Loss — ^Measure  of  Damages. 

9.  The  notice  of  claim  of  loss  sustained  in  transportation  by  a  ship- 
per of  livestock  is  to  enable  the  carrier  to  make  investigation  as  to 
the  situation  and  conditions  existing  at  the  time  and  in  order  that 
there  may  be  no  unreasonable  delay  in  bringing  action,  and  does  not 
bar  recovery  of  a  larger  amount  thcui  that  stated  in  it,  except  per- 
haps, where  the  sum  claimed  has  been  tendered  in  settlement. — ^Par- 
ham V.  Chicago,  M.  ft  St.  P.  By.  Co.,  492. 

BEAL  PBOPEBTY. 
See,  also.  Brokers;   Contracts;   Deeds;   Eminent  Domain;   Fraud. 

Deeds — ^Escrow — Lnmediate  Possession — ^Nature  of  Title  of  Buyer. 

1.  Where  the  buyer  of  land  was  permitted  to  take  immediate  pos- 
session under  a  contract  which  .provided  for  payment  of  the  pur- 
chase price  in  annual  installmente,  deed  to  be  deposited  in  escrow 
and  delivered  upon  full  compliance  with  the  terms  of  sale,  his  title 
was  no  more  tfann  an  equitable  one,  default  on  his  part  in  any  one 
of  its  conditions  giving  the  seller  the  privilege  to  declare  his  rights 
lost  and  consider  him  a  mere  tenant  at  will. — ^Wright  Land  ft  Invest- 
ment Co.  V.  Even,  1. 

Contract  of  Sale — ^Breach — ^Liquidated  Damages — Bent. 

2.  Where  a  eontiact  of  sale  of  land  contains  a  provision  that  a 
fixed  amount  may  be  regarded  as  liquidated  damages  or  as  rent  in 
ease  of  default  in  any  deferred  payment  of  the  purchase  price,  the 
instrument  is  executory  in  character,  and  not  a  sale. — ^Wright  Land 
ft  Investment  Co.  t.  Evcn^  1. 

BEBATINO. 
A.  misdemeanor, — sec  Insurance,  2. 
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BBOOBDATION. 
Or  deeds  a  property  rigiht,—- «ee  Deeds,  4. 


EE<X>RD   ON   APPEAL. 
Probate  proceedings, — see  Appeal  and   Error,  10,   11. 
On  appeal — Where  evidence  not  made  part  of  bill  of  ezeeptioiM— How- 
made  part  of  record, — see  Appeal  and  Error,  7. 

BEFEREES. 
Findings — When  Conclusive. 

1.  Where  the  evidence  in  a  proceeding  looking  to  the  revocation  of 
an  attornej'B  license  because  of  lack  of  moral  qualifications,  waa 
oonflictingy  the  referee'a  findings  will  be  adopted. — ^In  ii»  Sullivan, 
692. 

REFERENDUM. 
See   Constitution,   2-^,   10-14^ 

REHKARTNG8. 
What  not  reviewable, — see  Appeal  and  Error,   15. 


REMEDIES. 
Sustaining   demurrer, — see   Pleading   and    Practice,   19. 

Fraud. 

1.  A  party  who  has  been  fraudulently  induced  to  enter  into  a  con- 
tract may  either  rescind,  or  elect  to  carry  it  out  and  recover  dam- 
ages suffered  by  reason  of  the  fraud,  unless  he  waives  such  right.^- 
Koch  V.  Rhodes,  447. 

RES  AD  JUDICATA. 
See  Appeal  and  Etror,  13. 

RESCISSION. 
Sales — Fraud, — see  Remedies,   1. 


SALARIES. 
Of  officers — Increase-— Conatitutional  limitations, — see  Officers,  1-S. 

SALES. 

See,    also,    Brokers;    Oontmcts;    Real    Property;    Goodwill;    Statute    of 

iVauds. 

Delivery  to  Other  Than  Buyer. 

1.  Delivery  of  goods  to  qoa  designated  by  the  buyer  is  delivery  to 
the  buyer  himself. — Fergus  County  Hardware  Co.  ▼.  Crowley,  84d. 

SEARCHES  AND  SEIZURES. 
See   Intoxicating  Liquors. 

SEARCH-WARRANTS. 
See,  also,  Intoxicating  Liquors,  8,  10. 

Strict  Oonstruetion. 

1.  The  authority  of  an  officer  conferred  by  a  search-warrant  is  not 
to  be  extended  by  construction  to  any  case  not  clearly  covered  by 
the  statute. — State  v.  Malarky,  13^2. 
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SEDITION. 
See  Orimina]  Law,  &-15,  26-34,  37-59. 

BHEHIFFS. 

Attachment — OEtretaker — ^Unauthorized     Appointment — Compensation — Pe?^ 
sonal  Liabilitj. 

1.  A  sheriff  who  fails  to  secure  an  order  authorizing  the  appoint- 
ment of  a  keeper  before  appointing  him  may  be  held  personally 
liable  for  his  compensation,  the  keeper  being  under  no  obligation  to 
first  ascertain  whether  such  an  order  has  been  secured. — Daly  '  ▼• 
Kelley,  806. 

Same — Oaretaker — Appointment    by    Deputy — Liability    for   Compensation. 

2.  The  fact  that  the  appointment  of  the  keeper  of  attached  property 
referred  to  in  paragraph  1,  supra,  was  made  by  defendant  sheriff's 
deputy  did  not  relieve  defendant  of  liability  for  the  keeper's  compen- 
sation, in  view  of  section  350,  Revised  Codes,  defining  the  powers  of 
deputies,  and  the  maxim  "qui  faoit  per  alwm  faoit  per  se" — ^Daly  v. 
Kelley,  306. 

6ame — Deputies — Appointment    of    Caretaker — ^Proper    Cross-examination. 

3.  Since  defendant  sheriff's  deputy  had  the  authority  to  appoint  a 
caretaker  for  attached  property  as  an  incident  to  his  duty  to  attach 
and  esfely  keep  it,  a  question  on  cross-examination  whether  t^is  was 
the  first  caretaker  he  Ind  ever  appointed  was  not  improper. — ^Daly  ▼• 
Kelley,  ^06. 

Same — Oaretaker — Compensation. 

4.  The  fact  that  plaintiff,  while  acting  aa  keeper  of  attadied  mining 
property,  was  ait  the  same  or  part  of  the  time  aeting  in  a  different 
capacity  for  the  receiver,  did  not  preclude  him  from  recovering  the 
reasonable  value  of  his  services  as  keeper  under  appointment  by 
defendant. — ^Daly  v.  Kelley,  306. 

Same— What   not  Excessive   Verdict. 

5.  A  verdict  of  $800  for  services  as  keeper  of  attached  mining 
property  for  a  period  of  400  days,  part  of  which  time  plaintiff 
was  employed  by  the  receiver  as  snperuttendfimt,  hM  not  sxeeoBiTeh 
Daly  ▼.  Kelley,  306. 

SLANDER. 
See  Libel  and  Slandeiv 

SOLDIERS'  SCRIP. 
See  Trusts,  4,  5. 

SPECIAL   DEPUTIES. 
Assesson — Compensation, — see  Counties,   1. 

SPECIAL  IMPROVEMENT  DISTRICTa 
See   Cities   and   Towns,   6-16. 

SPECIAL    INTERROGATORIES. 
Trial — Discretion. 

1.  Whether  special  interrogatories  shall  be  submitted  in  any  given 
case  is  a  question  addressed  to  the  sound  judicial  discretion  of  the 
trial  court,  in  the  absence  of  a  showing  of  abuse  of  which  the  so- 
preme  court  will  not  interfere. — Duckett  v.   Biggs,  443. 
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SPECIFIC  PERFORMANCE. 
PnTpoae  of  Aetioa. 

1.  The  purpoee  of  an  action  for  »pecifie  performance  is  to  have  de> 
fend&nt  ezeeute  a  eonveyanee  of  the  title  which  he  refuses  to  coii> 
▼ey. — Jacobson  v.  Roman,  299. 

STATE  EPPICIBNOY   AND   TRADE  COMMISSION^ 
Oompenflation  of  assifftants, — see  Mandamus,  9. 

STATUTE  OF  FRAUDS. 

Promise  to  Answer  for  Another'e  Debt — When  Question  of  liaw — When 
of  Fact. 

1.  If  the  langpiage  employed  in  making  a  promise  to  pay  the  debt 
of  another  is  such  that  by  immemorial  usage  and  common  custom  it 
has  but  one  meaning,  the  character  of  the  promise  is  to  be  deter- 
mined as  a  question  of  law;  where,  however,  it  is  such  that  reason- 
able minde  might  differ  as  to  the  meaning  intended  to  be  conveyed, 
its  character  is  to  be  determined  as  a  question  of  fact. — ^Breiden- 
baeh  v.  Upper  Valley  Orchards  Co.,  247. 

Same— When   Promise  Collateral. 

2.  Where  gooda  were  ordered  by  and*  delivered  to  an  independent 
4)oiitractor  performing  work  for  defendant  company,  and  charged  to 
liim  on  plaintiff's  books,  and  plaintiff  in  a  former  action  to  recover 
their  price  brought  suit  against  the  contractor  alone,  looking  to  Urn 
primarily  and  &e  company  only  as  guarantor,  the  promise  of  the 
manager  of  the  company  to  see  that  plaintiff  "got  his  money"  was 
a  collateral  one  which,  not  being  in  writing,  was  void  under  the 
statute  of  frauds.— iBreidenbaeh  v..  Upper  VeSley  Orchards  Co.,  247. 

Game — Exteneion  of  Credit  to  Buyer — Effect. 

3.  Where  credit  for  goods  was  extended  to  the  person  who  ordered 
them  and  to  whom  tlMy  were  delivered,  and  not  exclusively  to  him 
who  was  sought  to  be  held  liable  for  their  price  under  an  oral  prom- 
ise to  see  that  the  seller  "got  his  money,"  the  promise  waa  void 
under  the  etatute  of  frauds,  even  though  the  promise  was  the  prin- 
cipal inducement  for  the  sale. — ^Breideubaoh  v.  Upper  Valley  Or- 
chards Co.,  247. 

Sales — Promise  to  Answer  for  Another's  Debt — ^When  Original  Obligation. 

4.  Where  defendant  had  instructed  a  merohant  who  had  refused  to 
extend  credit  to  a  third  person  to  send  the  goods  desired  to  such 
person  with  the  assurance  that  he  (defendant)  would  pay  for  them» 
and  credit  was  extended  solely  to  defendant,  the  obligation  to  pay 
for  them  was  original  and  not  affected  by  tiie  statute  of  frauds. — 
Fergus  County  Hardware  Co.  v.  Crowley,  340. 

Same — Extension  of  Credit  to  Promisor — ^Billing  of  Qoods  to  and  Partial 
Payment  by  Another — Effect. 

^,  The  facts  that  the  goods  referred  to  above  were  charged  to  the 
person  to  whom  they  were  sent  and  not  to  the  defendant,  that  bills 
for  them  were  rendered  to  the  former  and  partial  payments  received 
from  him,  held  not  to  have  been  conclusive  against  plaintiff,  but 
subject  to  explanation  on  the  question  to  whom  credit  was  extended. 
Fergufl  County  Hardware  Co.  v.  Crowley,  340. 

Same — Delivery  to   Other  Thani  Buyer — ^Variance. 

6.    Delivery  of  goods  to  one  designated  by  the  buyer  is  delivery  to 
I  the  buyer  himself;   hence  there  is  no  variance  between  an  allegation 

I  of  delivery  of  goods  to  the  buyer  and  proof  of  delivery  to  one  desig- 

I  Bated  by  him. — ^Fergus  County  Hardware  Co.  v.  Crowley,  340. 
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STATUTE  OP  LIMITATIONS. 
Probate  Proceedings — Statute  of  Limitations. 

1.  On  the  expiration  of  one  year  wiUiin  which  a  will  after  probata 
maj  be  conte9ted,  as  provided  bj  section  7407^  Beviaed  Codes,  which 
IB  in  effect  a  otatnte  of  limitations,  the  running  of  which  commeneea 
with  the  date  of  the  admission  of  the  will  to  .probate,  the  probata 
becomes  final  and  is  not  open  to  either  direct  or  collateral  attack.-^ 
In  re  Estate  of  Muarphj,  273. 

STATUTES. 
(list  of  Statutes   of  Montana  Cited   or  Oonnnented   opon.) 

BaNNAOK  8TATUTI8. 

Section  S5d   (Common  Law).... 77 

Page  430   (Divorce) 522 

Laws  or  1866. 
diapter  12,  section  1    (Attachment) 601 

Laws  op  1867. 
Page  166    (Attachment) • 601 

Laws  ot  1869. 
Page  64    (Attadunent) 601 

Laws  op  1871-2. 
Pages  513,  614   (Divorce) 622 

Compiled  Statutes  op  1887. 

Section    909    (Fifth  Division) 522 

Section  1006    (Fifth  Division) 522 

Section  1439    (Fifth   Division) 526 

PouTiaAL  Code  op  1895. 
Section  4749    418 

OviL  Code  op  1895. 

Sections  110-203    628,  524 

Section  890     601 

Section  950     293 

Section  4673     524 

Laws  op  1905. 
Chapter  29  (Baihoad^—Fenoes)     293,  294 

Revised  Codes  of  1907. 

Section     108  404 

Section     109  405 

Section     193  537,  538 

Section    292  344 

Section     350  311 

Section    655  212 

Section  2293  382 

Section  3167  808 

Section  32i53  411 

Section  3265  411 

Section  3283  409 

Section  3288  409 

Section  3309  371 
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ecction  3328 372 

Section  3331     373 

Sections  3367^3429     409 

Sections  3413-3417     553 

Section  3552     77 

Section  3562     524 

Sections  3658-3689     523 

Section  36d6     > 519 

Section  3677    523    et  seq. 

Section  4026     245 

Sections  4026-4028     244 

Section  4308    293    et  seq. 

Section  4309     296 

Section  4566     11^ 

Section  5017     251 

Section  5018    102,  455 

Beetion  5031 11,  441 

Section  5039     9 

Section  5041     9 

Section  5043     , 11 

Section  5051     a26 

Sections  5057,    5058    118,  121 

Section  5063     457 

Section  5084    10 

Section  5153     446 

Section  5214  40 

Section  5900    378,    389,  390 

Section  5904     390 

Section  5907     378 

Section  6178    331,  547 

Section  6211     309 

Section  6213    77,  193 

Section  6214    193,  524 

Section  6234     524 

Section  6235     524 

Section  6253     207 

Section  6432     20 

Section  6433     .^ 20 

Section  6436     .'. 20 

Section  6496     338 

Section  6515   330  et  seq,,  435  et  seq. 

Section  6518    330,  331 

Sections  6520-6522     435 

Section  6522      435,  436 

Section  6532    228,  234 

Section  6550     195 

•Section  6567     441 

Section  6589    46,  435 

Section  6593    330,  331 

Section  6660     309 

Section  6746     265 

Section  6761     387 

Section  7083     445 

Section  7098     280 

Section  7124     445 

Section  7 156   383 

Section  7170     215 

Section  7171     445 


Statutes.  689 

Snetion  7173     41 

^Section  7209     372 

Section  7227     520 

Section  7228 519,  520 

Section  7269,   Bubdivision   1 225 

Section  7291     338 

Section  7341,   subdivision   3 33 

Section  7344     33 

Section  7407     281 

Section  7532 89 

Section  7^45     279 

Section  7646     280 

Section  7G47     279 

B(^ction  7648     279 

Section  7649    278,  279 

Sections  7670-7672      ogg 

Section  7711    '.'.'.'.'.  .".'.VsO,*  282,  316 

Section  7712    280,  282 

Section  7713     277 

Section  7714     280 

Section  7854 142,  143 

Section  7861     V. . . .'  143 

Section  7873    102,  454 

Section  7877     502 

Section  7887  subdivision    12 502,  503 

Section  7891     88 

Section  7892     88 

Section  7961     581 

Section  7962     581 

Section  7962,   subdivision    15 309 

Section  7993     412 

Section  8021     362 

Section  8024     361 

Section  8025     361 

Section  8028,  subdivision  2 143,  296 

Section  8028    196,    383,  488 

Section  8031     361 

Section  8060     77 

Section  8061    *.'.  .330,  331 

Section  8112    57^,  580 

Section  8113     580 

Section  8416     231 

Section  8907     587 

Section  9064     465 

Section  9200     ,\  474 

Section  9208     475 

Section  9261,   subdivision   2 .[  487 

Section  9264     488 

Section  9271,  subdivision   4    366 

Section  9283     545 

Section  9350     !.'!!!..!!.!.!!  468 

Section  9353     !!..!!  474 

Section  9354     ] '   473 

Section  9415     ,[[  479 

Section  9484     359 

Section  9682     \\   129 

Laws  op  1911. 

Obapter   29    (Emplojers'    Liability    Act) 192,  197 

57  Mont.~44 


690     Statutes  and  Statutory  Constbuotion. 

Laws  of  1913. 

CBiapter    41  (Witnesses)     •• • 88 

CShapter    52  ^Public   UtiUly   Act)    105 

Chapter    89  (Bpecial   Improvements) ....  ^ 409   et  seq.,  553,554 

Plage       570  (Direct    Primarj    Law) 149 

Laws  or  1915. 

Chapter  14d  (Special    Lnprovements) • ••••.•••••••  554 

Oiapter  149  (Appellate    Practice)     219 

Laws  of  1917. 

Chapter    55  (Wheatland    Oonnty)     403 

Chapter  14d  (Intoxicating  Liquors) 128,   134,   140,  476 

Chapter  175  (Intoxicating    Liquors)     ••••..• 476 

Extba  Session  Laws  of   1918. 
Chapter    11   (Sedition)    857,  866,  671 

Laws  of  1919. 

Chapter  113  (Prinnury  Elections) 168. 

Chapter  175  (Special  Improvements) • ••••••  .653  et  9eq^ 

Chapter  176    (District  Judges— Salaries)    344 

Chapter  184  (State  Efficiency  and  Trade  Commission) 536  et  seq. 

Chapter  222    (County    Officers^-Compensation)    217 

Chapter  226   (New  Counties)    417  et  eeq^ 

Extra  Session  Laws  of  1919. 

Chapter    8   (Drought  Sufferers)    ; 603 

Chapter  28    (Primary   Elections)    149,  169" 

STATUTES  AIJD   STATUTORY  CONSTRUCTION. 

Presumptions. 

1.  The  legislature  is  presumed  to  have  understood  the  meaning  of 
the  words  used  in  legislation,  and  that  the  words  used  were  used  in 
the  common  and  ordinary  meaning. — Helena  L.  &  Ry.  Co.  y.  North- 
em  Pac.  Ry.  Co.,  93. 

Statutes — ^Impairment  of  Obligation — Constitution. 

2.  An  Act  which,  in  any  degree,  modifies  the  obligation  of  a  eon- 
tract,  by  attempting  to  relieve  one  party  from  a  duty  assumed  under 
it,  is  repugnant  to  the  constitutional  prohibition  against  the  impair- 
ment of  the  obligation  of  contracts. — Helena  L.  &  Ry.  Co.  v.  North- 
em  Pac.  Ry.  Co.,  93. 

Statutory  Constmction — Adoption  of  Statute  from  Another  State — ^Rule. 
8.  Unless  the  decision  of  the  highest  court  of  another  state  eonstm- 
ing  a  statute  appeals  to  the  supreme  court  as  founded  upon  right 
reasoning,  it  will  not  be  followed  simply  because  the  statute  was  bor- 
rowed from  that  state  after  such  construction. — State  ex  reL  Good- 
man V.  Stewart,  144. 

Same — Legislative  Intent. 

4.  In  construing  an  Act,  the  intention  of  the  law-making  body 
should  be  ascertained  and  given  effect. — State  ex  rel.  Goodman  v.. 
Stewart,  144. 

Statutes — ^Validity — Questions  of  Expediency,  Necessity,  etc,  of  No  Con- 
eem   to  Courts. 

5.  In  passing  upon  the  validity  of  a  statute,  courts  are  not  eon- 
cerned  with  the  expediency,  utility,  justice  of,  or  the  necessity  for, 
the   legislation,  nor   with   the   question   whether  certain  amendmenta 
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enaeted  improve  the  original  Aet^State  ex  reL  Goodman  t.  Stewart, 
144. 

Same — Conatruetion — ^Bulea  Applicable. 

6.  The  mlee  applicable  to  the  constnietion  of  statatee  are  also 
applicable  to  the  constmction  of  proyiflions  of  the  Constitution.— 
State  ex  reL  Qleason  v.  Stewart^  3^. 

Same. 

7.  In  eonstming  a  provision  of  the  Ckinstitntion  (or  statute) ,  eonrtv 
must  first  ascertain  its  purpose  and  intent,  taking  in  its  obvious  sense 
the  language  used,  aided  b^  the  ordinary  rules  of  grammar;  recourse 
to  other  rules  of  construction  not  being  permissible  until  failure  of 
this  method  of  construction. — State  ex  rel.  Gleason  v.  Stewart,  897. 

Referendum — County    Clerk — Certifying    List    of    L^;al    Yotera— Invalid 
Provision. 

9.  Held,  that  the  provision  of  section  108,  Bevised  Codes,  requiring- 
eountj  clerks  to  compare  the  signatures  on  a  petition  for  referendum 
with  their  signatures  on  the  registration  books  and  blanks  tor  the 
preceding  general  election  and  certify  them  to  the  secretary  of  state- 
as  legal  voters,  is  invalid  as  excluding  all  persons  who  had  become 
legal  voters  in  the  interim  between  the  last  general  election  and  the 
time  of  signing  such  petition. — State  ex  rel.  Gleason  v.  Stewart,  397. 

Cities  and  Towns— Special  Improvements— Date  of  Hearing  Objections — 
Statutory  Provision  Directory. 

1^.  The  provision  of  section  5,  Chapter  89,  Laws  of  1918,  that  objec- 
tions to  a  proposed  special  improvement  shaU  be  heard  at  the  next 
regular  meeting  of  the  city  council  after  the  expiration  of  the  fifteen 
days  in  which  protest  can  be  made,  eic,  is  directory  only. — Harvey 
v.  Town  of  Townsend,  407. 

New  Counties — Constitutionality  of  Act. 

10.  Chapter   226,  Laws  of   1919,  held  not  violative  of  section   11^ 
Article    XII,    of   the   Constitution,   as   castine   unequal   burdens   of 
taxation  upon  county  from  which  new  county  hi  taken. — State  ex  rel 
Woodward  v.  Moulton,  414. 

Statutes — Irregularity  in   Legislative   Proceedings — Extent   of   Review   of 
Journals. 

11.  Under  the  rule  that  where  the  constitutionality  of  an  Act  ia 
questioned  on  the  ground  of  irregularity  in  its  passage,  the  only 
purpose  for  which  courts  may  go  behind  the  enrolled  bill  is  to  ascer- 
tain whether  the  aye  and  no  vote  was  entered  in  the  journals  of  the 
legislative  assembly,  it  is  not  permissible  to  determine  whether  an 
amendment  to  a  bill  made  by  a  joint  conference  committee  was- 
considered  by  either  house  before  passage  upon  third  reading. — 
State  ex  rel.  Woodward  v.  Moulton,  414. 

Statutory  Construction — Intent  of  Legislature. 

12.  Statutes  should  be  given  an  interpretation  best  calculated  to- 
carry  out  the  intent  of  the  legislature  in  enacting  them. — ^Beeve  v. 
City  of  Billings,  552. 

Statutes — ^Legislative  Intent   Controlling. 

13.  The  legislative  intention  in  the  enactment  of  a  statute,  if 
ascertainable,  is  controlling. — State  v.  Smith,  563. 

STENOGBAPHEBS. 
Beading  from   transcript   of  notes, — see   Evidence,   45. 

STOCK   AND   STOCK  HOLDEBa 
See  Corporations. 
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SUMMONS. 

Indorsement  of  Name  of  Plaintiff's  Attorney — ^P^irpoae   of  Requirement. 

1.  The  purpose  of  the  requirement  of  section  6515,  Revised  Codes, 
that  the  name  of  plaintiff's  attorney  must  be  indorsed  on  the  sum- 
mons, is  to  advise  defendant  who  plaintiff's  attorney  is,  so  that  he 
may  know  to  whom  notice  must  be  given  of  any  step  he  may  desire 
to  take  in  his  defense. — State  ex  rel.  Jerry  v.  District  Court,  328. 

Pailure    of    Indorsement    of    Attorney's    Name — ^Insufficient    Ground    for 
Vacation   of   Default   Judgment. 

2.  Held,  on  application  for  writ  of  supervisoiy  control  to  annul  an 
order  vacating  a  default  judgment  made  because  the  name  of  plain- 
tiff's attorney  had  not  been  indorsed  on  the  summons,  that  defend- 
ant having  been  served  with  a  copy  of  the  complaint  upon  which 
appeared  the  name  of  such  attorney  and,  in  pursuance  of  the  knowl- 
edge thus  gained,  discussed  a  compromise  of  the  ease  with  him, 
the  substantial  rights  of  defendant  were  not  injuriously  affeeted  by 
the  omission,  and  that  vacation  of  the  judgment  was  error.— -State 
ex  rel.  Jerry  v.  District  Court,  328. 

When    Fatally   Defective. 

3.  An  omission  by  the  clerk  to  embody  in  the  summons  the  con- 
tents prescribed  by  section  6515,  Revised  Codes,  or  to  subscribe  his 
name,  or  to  affix  his  seal  renders  it  fatally  defective. — State  ex  rel. 
Jerry  v.  District  Court,  330. 

SUPERVISORY   CONTROU 

See,  also,  Summons,  2. 
Writ  liies,  When. 

1.  The  fact  that  an  appeal  is  available  to  relator  on  application 
for  writ  of  supervisory  control  is  not  conclusive  of  his  right  to  the 
relief  prayed  for,  if  the  case  presented  is  exigent  and  the  remedy 
by  appeal  is  inadequate. — State  ex  rel.  Jerry  v.  District  Court, 
328. 

SUPREME  COURT. 
Jurisdiction. 

1.  The  supreme  court  has  appellate  jurisdiction  only,  except  as  to 
those  matters  over  which  original  jurisdiction  is  expressly  conferred, 
and  will  therefore  not  consider  any  question  on  appeal  in  a  civil 
case  not  raised  in  the  trial  court. — In  re  Estate  of  Murphy,  273. 

Appeal — ^Rehearing — What  will  not  be  Considered. 

2.  On   petition    for   rehearing,   the   supreme   court   will  not   consider 

grounds  not  presented  on  the  original  hearing.     (On  Motion  for  Re- 
earing.) — In  re  Estate  of  Murphy,  273. 

TAXATION. 
'''Taxpayer" — Definition. 

1.  A  "taxpayer"  within  the  meaning  of  section  2  of  the  New 
Counties  Act  (Chap.  226,  Laws  of  1919)  which  requires  petitions 
for  the  creation  of  a  new  county  to  be  verified  by  five  resident 
taxpayers,  is  one  who  owns  property  within  the  county  and  who 
pays,  or  is  subject  to  and  liable  for,  a  tax. — State  ex  rel.  Woodward 
V.   Moulton,  414. 

TECHNICALITIES. 


Disregarded  on  appeals  in  criminal   actions, — see  Appeal  and   Error,  2JL. 

District   Courts — Procedural    Irregularities — Hannless    Error. 

1.     Under  section  6593,  Reviped  Codes,  district  courts  must,  at  every 
stage   of   a   case^    disregard    procedural    irregularities   and    omissions 


Trusts.  693 

wliicb  do  not  affect  the  substantial  rights  of  the  parties. — State  ex 
reL  Jerry  t.   District  Court,  328. 

TITLE. 

Evidence   of  title — Becordation   of   deed — Property   right, — see   Deeds,   4. 

Mature  of,  acquired  by  buyer  of  land  under  escrow  agreement^ — see 
Eeal  Property,  1. 

TRESPASS. 
Duty  owing  by  railroads  to  trespassers, — see  Personal  Injuries,  2-6. 

TRIAL. 
By  jury, — see  Jury. 

Prima   facie   case, — see    Evidence,   4. 

Reopening   case, — see   Pleading  and   Practice,    1. 

See,  also.  Amendments;  Bill  of  Exceptions;  Borden  of  Proof;  Criminal 
Law;  Gross-examination;  Evidence;  landings;  Instructions;  Judg- 
ments; Jury;  New  Trial;  Pleading  and  Practice;  Special  Interrog- 
atories;  Technicalities;  Verdicts;   Witnesses. 

TRUSTS. 

Pindings — Evidence — Sufficiency. 

1.  Evidence  examined,  in  an  action  to  have  defendant  decreed  a 
trustee,  for  the  use  and  benefit  of  plaintiff,  of  one-half  of  mining 
property,  deed  to  which  had  been  taken  in  the  name  of  the  brother 
of  defendant,  with  intent  to  cheat  and  defraud  plaintiff,  and  by 
him  transferred  to  defendant,  and  held  sufficient  to  support  the 
findings  of  the  court  in  favor  of  defendant. — Bosanatz  v.  Ostronich, 
197. 

Relationship  Nonexistent,  When. 

2t,  Where  defendant  promised  to  lend  financial  aid  to  plaintiff 
should  the  latter  find  a  mine  property  on  which  he  could  secure  a 
lease,  and  pursuant  to  such  agreement  plaintiff  disclosed  to  defendant 
such  knowledge  as  he  had  concerning  two  claims,  but  neither  claim 
was  leased,  defendant  was  under  no  liability  to  account  as  trustee 
to  plaintiff  for  a  half  interest  in  other  claims  thereafter  purchased 
by    defendant. — Bosanatz    v.    Ostronich,    197. 

^^iblic  Lands — Burden  of  Proof. 

3.  In  an  action  to  have  the  patentee  of  public  lands  declared  trustee 
for  plaintiff,  and  to  require  the  execution  and  delivery  of  a  deed  to 
the  property  to  him,  he  had  the  burden  of  showing  such  equities  in 
himself  as  would  control  the  legal  title  in  the  hands  of  defendant. — 
Hensen   v.   Merton,   231. 

Same — "Soldiers*    Scrip" — Public   Lands — Equitable   Title — Complaint. 

4.  One  who  seeks  to  oust  a  patentee  of  public  lands  under  sol- 
diers' scrip  secured  from  alleged  heirs  at  law  of  a  deceased  Civil 
War  soldier,  must  allege  in  his  complaint  such  facts  as  will  connect 
him  with  the  original  title  from  the  government,  and  such  as  will 
bring  the  deceased  soldier  and  those  holding  under  him  within  the 
provisions  of  sections  2304-2307  of  the  Revised  Statutes  of  the 
United  States;  otherwise  it  will  not  state  a  cause  of  action. — 
Hensen   v.    Merton,   231. 

Same — "Soldiers'  Scrip"— Right  of  Soldier  Efxtended  to  Minor,  not  Adult, 
Children. 

5.  Only  minor  children  of  a  Civil  War  soldier,  acting  by  a  duly 
appointed   and   accredited  guardian,  were,  in  case  of   death  of  the 
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father,  entitled  to  enter  public  land  under  leetions  2304-^07  of  the 
Berised  Statutes  of  the  United  States,  the  nght  being  extended  bj 
section  2307  to  them  onlj,  not  to  adults. — ^Hensen  y.  Merton,  231. 

VABIANCB. 
See,  also,  Pleading  and  Practice,  5,  6;  Quantum  Meniit,  1. 

Sales — Delivery  to  Other  Than  Buyer. 

1.  Delivery  of  ffoods  to  one  designated  by  the  buyer  is  delivery  to 
the  buyer  himself,  hence  there  is  no  variance  between  an  allegation 
of  delivery  of  goods  to  the  buyer  and  proof  of  delivery  to  one 
designated  by  him. — Fergus  County  Hardware  Go.  T.  Crowley.  340. 

VENDOR  AND  PURCHASEE. 
See  Beal  Property;  Sales. 

VBEDIOTS. 
Directed,  when  proper, — see  Malicious  Prosecution,  1. 

Personal    Injuries — Master    and    Servant — Railroads — Excessive    Verdict. 

1.  Held,  that  a  verdict  for  $17,500  for  the  partial  loss  of  plain- 
tiff's left  eye,  the  sight  of  the  right  having  been  destroyed  many 
years  before,  was  excessive,  it  appearing  that  he  was  sixty-seven 
years  of  age,  with  a  life  expectancy  of  ten  yevsy  was  at  the  time 
of  the  accident,  and  had  been  for  the  Ave  years  preceding,  earning 
$50  a  month  operating  a  stationary  gasoline  engine  at  a  water-tank. 
Cornell  v.  Great  Northern  Ry.  Co.,  177. 

Work  and  Labor — What  not  ETxcessive  Verdict. 

2.  A  verdict  of  $800  for  services  as  keeper  of  attached  mining 
property  for  a  period  of  400  days,  part  of  which  time  plaintiff 
was  employed  by  the  receiver  as  superintendent,  held  not  excessive. — 
Daly  V.  Kelley,  306. 

Directed    Verdict — When    not   Warranted. 

3.  The  fact  that  testimony  is  uncontradicted  is  not  alone  suiBcient 
to  warrant  a  directed  verdict,  where  the  inferences  to  be  drawn  from 
all  the  circumstances  are  open  to  different  conclusions  by  reasonable 
men. — First  Nat.  Bank  of  Lewistown  v.  Wilson,  384. 

Fraud — What   not   Excessive   Verdict. 

4.  A  verdict  for  $2,500  damages  for  fraudulent  representations  on 
a  sale  of  land,  the  contract  price  for  which  was  $9,500^  held  not 
excessive,  where  eighty  acres  of  supposedly  pasture  land  was  covered 
with  slide  rock,  in  addition  to  a  deficiene7  of  forty  acres  in  the 
acreage,  and  a  difference  of  160  tons  in  the  amount  of  hay  per 
annum  between  what  defendant  claimed  could  be  cut  and  that 
actually  cut. — Koch  v.  Rhodes,  447. 

VERIFICATION. 
Of  complaint — Insufficiency, — see  Pleading  and  Practice,  18. 

WAIVER. 

Bj  defendant,  charged  with  crime,  of  constitutional  privilege  by  going  upoD 
witness-stand  in   his   own   behalf, — see  Evidence,   20. 

Cities  and  Towns — Special  Improvements — Damages. 

1.  By  failure  of  an  objecting  property  owner  to  give  notiee  of  de- 
fects or  irregularities  in  the  proceedings  to  the  council  within  sixty 
days  after  the  contract  for  the  work  is  let,  he  waives  all  claim  for 
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damages^  under  section  13  of  Chapter  89,  Laws  of  1913. — Harvey 
▼.  Town  of  Towneend,  407. 

Wnnd — Bigltt  of  Action — Intent. 

2.  By  the  affirmanee  of  a  eoniraet  one  may  waive  hie  right  to 
reoeind  as  well  as  his  right  of  action  for  damages  on  account  of 
fraud  practiced  upon  him  to  induce  him  to  enter  into  it,  biit  it  is 
only  when  the  intention  to  waive  is  clearly  manifested  that  a  waiver 
will  be  declared. — Koch  v.  Rhodes,  447. 

Wbht  Does  not  Constitute  Waiver. 

ft.  EM,  that  pkuntifF's  action  in  making  a  partia]  payment  on 
the  purchase  price  of  the  land  under  an  alleged  fraudulent  contract, 
after  conmiencement  of  suit  for  damages,  did  not  amount  to  a  waiver 
of  his  right  to  recover,  where  he  notified  defendant  seller  that  the 
payment,  then  due,  was  made  without  waiver. — ^Soch  v.  Bhodes,  447. 

Criminal    Law — Information — Demurrer — Motion    in    Arrest. 

4.    The  objection  that  the  information  does  not  state  faets  eonati 
tutin^  a  xmblic  offense  is  not  waived  by  failure  to  demur,  but  may 
be  raised  by  motion  in  arrest  of  judgment, — State  t.  Wehr,  469, 

WILLa 
See  Elstates  of  Deceased  Persons,  fr-lO. 

WItNESSEa 

See,   also,   Evidenea. 

Eye-witness  to  homicide, — State  need  not  call,  when, — see  IMdenee,  4S. 

Cbmpetency  of  attorney  to  testify  in  his  action  against  an  estate, — see 
Evidence,  3. 

Credibility — Question  for  Trial  Court. 

1.  A  court  is  not  bound  to  accept  a  fact  as  proved  merely  because 
a  witness  has  sworn  to  it;  creditable  swearing  only  concluding  its 
judgment. — Gervais  v.  Bolfe,  209;  State  v.  NielMn,  14&. 

Mileage  and  Per  Diem — Proper  Allowance. 

2.  In  the  absence  of  a  clear  showing  of  bad  faith  on  the  part  of 
the  prevailing  party  in  calling  a  witness,  the  trial  court's  action  in 
sHowing  him  mileage  and  per  diem  will  not  be  interfered  with 
on  appeal,  the  fact  that  the  testimony  was  immaterial  to  any  issue 
made  by  the  pleadings  not  changing  the  role. — Spaulding  t»  Maillet, 
318. 

WOBDS  AND  PHRASES. 
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Agreement  to  sell  and  buy" — (Rev.  Codes,  sec.  5084). 
Wright  Land  A  Investment  Co.  v.  EVen,  10. 

Annuity  tables" — 

Cornell  v.  Great  Northern  By.  Co.,  190. 

^'Benefit" — (Rev.  Codes,  sec.  7341,  subd.  3). 

Gallatin  Valley  Electric  Ry.  v.  Nieble,  33. 

''Block*'— (Chap.  226,  sec.  2,  Laws  1919). 

State  ez  rel.  Woodward  v.  Moulton,  420,  421« 

^^Mcnlate"— (Chap.  11,  Laws  Ek.  Sess.  1918). 
SUte  T.  Smith,  365. 
State  V.   Smith,  573. 

<K3ertifieate   of  location"— 

Heilman  v.  LoughriUi  382w 
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"Deliver"  intoxicating  liquora— 
SUte  ▼.  Wehr,  477. 

"Direct"— 

Beartooth  Stock  Co.  ▼.  Grosscup,  901. 

"Direct  payment  of  money" — 

Beartooth  Stock  Co.  t.  Grosaenp,  600l 

Dispose  of"— (Chap.  148,  see.  14,  Laws  1917). 
State  V.  Wehr,  477,  478. 

ETxiBting  contracts" — (Laws  1913,  Chap.  52,  see.  IS). 

Helena  Light  ft  By.  Co.  v.  Northern  Pacific  By.  Co.,  111. 

"Extending"  contract — 

Helena  Light  ft  By.  Co.  T.  Northern  F^teifle  By.  Oo.,  100* 

"Feloniously"— 

State  ▼.  Wehr,  478. 

"Goodwill"— 

Wylie  T.  Wylie  Permanent  Camping  Co.,  IIS  H  ««g. 

"Impartial  jury" — (Art.  Ill,  sec.  16,  Const.). 
State  Y.  Brooks,  487. 

"Inducing  cause"  for  entering  into  contract. 

Helena  Light  ft  By.  Co.  t.  Northern  Pacific  1^.  Co.,  lOfiL. 

"Mistake"- 

Kummrow  t.  Bank  of  Fergus  County,  3901 

Mortality  tables"— 

Cornell  v.  Great  Northern  Bj,  Go.,  189. 

Party  aggrieved" — 

In   re   Murphy's   Blitate,   278. 

"Publication"— 

State  y.  Smith,  689. 

"Public  office"— 

Spaulding  ▼.  Maillet,   325. 

"Public  peace" — 

State  ex  rel.  Goodman  ▼.  Stewart,   170. 

"PubUc    safety"— 

State  ex  rel.  Goodman  v.  Stewart,  17& 

*'Bebating"— 

Smith  T.  Eleinsehmidt,  244. 

"Beferendum"— (Art  V,  see.  1,  Ooost.) 

State  ex  rel.  Goodman  v.  Stewart,  150  et  m^. 

"Benewing"    contract — 

Helena  Light  ft  By.  Co.  T.  Northern  Pacific  By.  06.,  106  «i  «eg» 

"Sale"  of  intoxicating  liquor— 
State  V.  Wehr,  477. 

"School  of  medicine" — 

Hansen   v.   Pock,   60i 

"Search-warrant" — 

State  y.  Malarky,  186. 

"Self-determination" — 

State  ex  rel.  Woodward  y.  Moulton,  421. 
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•^Special    agent**— • 

Parham  t.  Chieago,  Ma  A  8t.  Paul  Ify.  Co.,  608. 

"Taxpayer" — 

State  ex  rel.  Woodward  v.  Moulton,  418. 

"Term"  of  office— (Art.  V,  sec.  31,  Const.), 

State  ex  rel.  Jackson  y.  Porter,  348. 

"Transport"    intoxicating   liquor — 
State  V.  Wehr,  477. 

"Voir  dire*'  examination  of  jurors^ 
State  ▼.  Brooks,  485,  480. 
State  V.  Smith,  572. 

"Whole  cost  BO  assessed"— (Chap.  142,  Laws  1915,  Chap.  175|  Laws  1919). 
Beeve  t.  Billings,  554. 

WBITINGS. 
Varying  terma  of, — see  Evidence,  32,  38,  42. 


WRITS. 

fiee  Attaehment;  Certiorari;  Injunction;  Mandamus;  Prohibition;  Super- 

Tisoxy   ControL 
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